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2  Thomas  G.  Chamberlain,  etc. 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

No.  10535-C 

THOMAS  G.  CHAMBERLAIN  and  CENTRAL 
HANOVER  BANK  &  TRUST  COMPANY  as 
Successor  Trustees  Under  the  Last  Will  and  Tes- 
tament of  Samuel  L.  Clemens,  Deceased,  MARK 
TWAIN  COMPANY,  and  CLARA  CLEMENS 
SAMOSSOUD, 

Plaintiffs, 
vs. 

COLUMBIA  PICTURES  CORPORATION,  a  Cor- 
poration, DOE  ONE,  DOE  TWO  and  DOE 
ONE  CORPORATION, 

Defendants. 

AMENDED  COMPLAINT  FOR  INJUNCTION, 
UNFAIR  COMPETION  AND  FOR  AN  AC- 
COUNTING AND  DAMAGES 

Come  now  the  plaintiffs,  and  for  cause  of  action 
against  the  defendants,  allege  as  follows,  to  wit. 

I. 

That  the  plaintiffs,  Thomas  G.  Chamberlain  and 
Central  Hanover  Bank  &  Trust  Company,  are  suc- 
cessor trustees  under  the  Last  Will  and  Testament 
of  Samuel  L.  Clemens,  deceased  (Mark  Twain). 
That  plaintiff  Mark  Twain  Company  is  a  corpora- 
tion organized  by  Samuel  L.  Clemens  during  his 
lifetime,  for  the  purpose  of  engaging  in  the  busi- 
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ness  of  exploiting  and  publishing  the  literary  prop- 
erty written  by  him,  and  for  the  further  purpose  of 
development  of  the  name  "Mark  Twain"  and  the 
literary  works  of  Samuel  L.  Clemens  (Mark 
Twain). 

II. 

That  under  the  Last  Will  and  Testament  of  Sam- 
uel L.  Clemens,  deceased  (Mark  Twain),  any  and 
all  rights  in  and  to  literary  material  w^ritten  by  him 
during  his  lifetime,  whether  published  or  unpub- 
lished, and  which  he  possessed  at  the  time  of  his 
death,  as  well  as  all  of  the  stock  of  the  Mark  Twain 
Corporation  as  aforementioned,  were  placed  in  a 
trust. 

III. 

That  the  trustees  named  and  designated  in  the 
Last  Will  and  Testament  as  the  trustees  for  the 
trust  created  by  said  Will,  succeeded  to  any  and  all 
rights  which  the  said  Samuel  L.  Clemens,  deceased, 
had  in  all  literary  properties  written  by  him,  at  the 
time  of  his  death. 

IV. 

That  the  plaintiffs  Thomas  G.  Chamberlain  and 
Central  Hanover  Bank  &  Trust  Company  are  the 
successor  trustees  of  the  trust  aforementioned 
created  under  the  Last  Will  and  Testament  of 
Samuel  L.  Clemens,  deceased,  and  are  now,  and  at 
all  times  herein  mentioned  were,  the  sole  owners  of 
all  of  the  stock,  and  own  and  control  the  said  Mark 
Twain  Company,  and  are  now,  and  at  all  times 
herein    mentioned    were,    the    sole    owners    of   the 
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literary  properties  and  the  rights  in  and  to  said 
literary  properties  possessed  by  Samuel  L.  Clemens 
(Mark  Twain)  at  the  time  of  his  death. 

V. 

That  the  plaintiff  Clara  Clemens  Samossoud  is 
the  daughter  and  sole  heir  of  the  deceased  Samuel 
L.  Clemens  (Mark  Twain),  and  is  named  in  the 
Last  Will  and  Testament  of  Samuel  L.  Clemens, 
deceased,  as  the  sole  income  beneficiary  of  the  trust 
created  under  the  Will  during  the  life  of  the  trust, 
and  will,  by  the  terms  of  the  Will,  after  the  expira- 
tion of  the  trust,  succeed  to  all  of  the  rights  in  and 
to  the  literary  property  of  Samuel  L.  Clemens, 
aforementioned. 

VI. 

That  the  defendant  Columbia  Pictures  Corpora- 
tion is  a  corporation  producing,  distributing  and 
exhibiting  motion  picture  photoplays. 

VII. 

That  plaintiffs  are  not  aware  of  the  true  names 
or  capacities,  whether  individual,  corporate,  asso- 
ciate, or  otherwise,  of  defendants  Doe  One,  Doe 
Two  and  Doe  One  Corporation,  and  therefore  sue 
said  defendants  by  such  ficticious  names,  and  leave 
of  court  will  be  asked  to  amend  this  complaint  to 
show  their  true  names  and  capacities  when  same 
have  been  ascertained. 

VIII. 

That  Samuel  L.  Clemens,  deceased  (Mark  Twain) 
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during-  his  lifetime,  and  for  approximately  fifty 
years  prior  to  his  death  in  1910,  was  an  author  and 
writer  by  profession ;  that  he  had  been  in  the  habit 
for  said  time  of  publishing  articles,  sketches,  books 
and  other  literary  matter  composed  by  him  for  pub- 
lication under  the  name  assumed  by  him  to  desig- 
nate himself  as  the  author  and  writer  of  such  ar- 
ticles, sketches,  books  and  other  literary  matter,  of 
"Mark  Twain";  that  the  said  designation  of  ''Mark 
Twain"  had  been  by  said  decedent  Samuel  L.  Clem- 
ens used  by  him  during  said  time  aforementioned 
as  his  nom  de  plume  or  trademark  as  an  author. 

IX. 

That  said  writings  under  the  designation  of 
''Mark  Twain"  have  acquired  great  popularity  and 
met  with  ready  and  continuous  sale,  and  presently 
are  recognized  as  very  important,  reputable  literary 
works  of  quality,  style  and  content,  and  plaintiffs 
have  for  some  time  in  the  past,  and  are  presently 
engaged  in  the  business  of  exploiting  and  publish- 
ing the  aforesaid  literary  works  as  the  literary 
works  of  Mark  Twain  and  are  deriving  substantial 
income  from  the  sale  and  licensing  of  the  said 
literary  works  of  the  deceased  Samuel  L.  Clemens 
(Mark  Twain). 

X. 

That  the  name  and  mark  of  Mark  Twain  has  been 
substantially,  exclusively  and  continuously  used  in 
connection  with  the  literary  works  of  Samuel  L. 
Clemens  by  Samuel  L.  Clemens,  deceased,  during 
his  lifetime  and  subsequent  to  his  death  in  1910,  by 
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plaintiffs  who  succeeded  to  the  rights  in  said  liter- 
ary properties,  and  said  mark  and  name  has  become 
distinctive  and  indicates  in  the  literary  market 
throughout  the  world  only  the  literary  works  and 
writings  of  Samuel  L.  Clemens,  deceased. 

XI. 

That  within  the  past  several  years  the  plaintiffs 
have  registered  the  name  ''Mark  Twain"  as  a  trade- 
mark in  all  states  and  with  the  United  States  Gov- 
ernment, and  in  recent  years,  the  plaintiffs  have 
licensed  the  use  of  the  name  "Mark  Twain"  for 
literary  products  and  for  commercial  purposes  in 
connection  with  non-literary  products. 

XII. 

That  at  the  time  of  the  death  of  Samuel  L.  Clem- 
ens (Mark  Twain),  deceased,  in  the  year  1910, 
most  of  his  literary  properties  were  fully  protected 
by  copyright,  and  were  placed  in  a  trust  with  his 
Will  along  with  other  property.  The  income  from 
this  was,  by  the  Last  Will  and  Testament  of  Samuel 
L.  Clemens,  deceased,  bequeathed  to  his  daughter, 
the  plaintiff  herein,  Clara  Clemens  Samossoud. 

XIII. 

That  with  respect  to  a  great  many  of  the  literary 
properties  of  Samuel  L.  Clemens  (Mark  Twain), 
deceased,  full  copyright  protection  exists  in  the 
United  States  as  well  as  in  many  foreign  countries. 
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XIV. 

That  with  respect  to  the  literary  properties  that 
are  protected  by  copyright  as  aforesaid,  the  plain- 
tiffs are  the  owners  thereof,  and  have  the  sole  and 
exclusive  right  to  sell,  license  or  otherwise  deal 
with  said  literary  properties. 

XV. 

That  from  time  to  time  since  the  death  of  Samuel 
L.  Clemens  (Mark  Twain),  in  1910,  plaintiffs  have 
licensed  or  otherwise  disposed  of  some  of  the  rights 
in  and  to  the  aforesaid  literary  properties  of  the 
deceased,  and  still  continue  to  so  license  or  other- 
wise dispose  of  the  rights  in  and  to  the  aforesaid 
literary  properties,  resulting  in  substantial  income 
to  the  plaintiffs  and  the  Estate  of  Samuel  L. 
Clemens  (Mark  Twain),  deceased. 

XVI. 

That  during  his  lifetime,  Samuel  L.  Clemens 
(Mark  Twain),  deceased,  composed  and  wrote  a 
short  story  entitled,  "The  Celebrated  Jumping  Frog 
of  Calaveras  County. ' '  That  said  short  story  became 
and  still  is  very  popular,  and  has  been  at  all  times 
mentioned  herein,  and  still  is,  identified  by  the  read- 
ing public  as  one  of  the  more  famous  of  Mark 
Twain's  literary  properties,  and  has  been  known 
and  recognized  by  the  reading  public  as  an  out- 
standing example  of  the  unusual  literary  style,  wit, 
humor,  talents  and  ability  of  Mark  Twain  and  his 
literary  writings. 
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XVII. 

That  during  the  year  1948,  defendant,  Columbia 
Pictures  Corporation,  produced  and  manufactured 
a  motion  picture  photoplay  entitled,  ''Best  Man 
Wins."  That  subsequent  to  the  production  and 
manufacture  of  said  motion  picture  photoplay  dur- 
ing the  year  1948,  defendant  has  been  and  is  pres- 
ently continuing  to  cause  said  motion  picture  photo- 
play to  be  distributed,  released,  and  exhibited  in 
thousands  of  motion  picture  theatres  throughout  the 
United  States. 

XVIII. 

That  in  connection  with  the  production,  distribu- 
tion, release  and  exhibition  of  the  said  motion  pic- 
ture photoplay,  "Best  Man  Wins,"  the  defendant 
has  advertised,  publicized  and  exploited  the  afore- 
said motion  picture  photoplay  as  either  "One  of 
Mark  Twain's  favorite  stories,"  or  "Based  on  the 
Mark  Twain  story,  'The  Celebrated  Jumping  Frog 
of  Calaveras  County',"  ^nd  that  the  defendant  in 
connection  with  the  advertising,  publicizing  and 
exploiting  the  motion  picture  photoplay  aforemen- 
tioned, entitled  "Best  Man  Wins,"  has  indicated  or 
announced  on  the  negative  and  on  the  prints  of  the 
film,  "Best  Man  Wins"  itself,  that  the  said  picture 
is  based  upon  the  Mark  Twain  story,  "The  Cele- 
brated Jumping  Frog  of  Calaveras  County,"  and 
caused  to  be  inserted  in  various  newspapers,  mag- 
azines, periodicals  and  motion  picture  trade  papers 
and  magazines,  advertising  and  publicity  in  various 
words  and  phrases  indicating  that  said  motion  pic- 
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tiire  photoplay,  "Best  Man  Wins,"  is  either  based 
on  a  story  written  by  Mark  Twain  entitled,  "The 
Celebrated  Jumping  Frog  of  Calaveras  County," 
or  based  on  a  story  written  by  Mark  Twain  entitled, 
"Best  Man  Wins."  For  example,  "Mark  Twain's 
tale  of  a  gamble  in  hearts!"  which  was  advertised 
in  the  New  York  Daily  Mirror,  issue  of  October  8, 
1948,  Brooklyn  edition,  page  32;  "Mark  Twain's 
Favorite  Story,"  advertised  in  the  Courier  Journal, 
Louisville,  Kentucky,  June  11,  1948,  page  4,  Section 
2;  "Mark  Twain's  Lovable  Rogue,  who  would  a 
wandering  and  a  wooing  go"  (referring  to  the  char- 
acter in  the  picture  of  Smiley  rather  than  the  story) , 
contained  in  advertising  matter  appearing  in  the 
front  of  the  Orient  Theatre,  Jersey  City,  New  Jer- 
sey, on  September  16,  1948;  "A  Story  only  Mark 
Twain  Could  Tell,"  appearing  on  advertising  mat- 
ter in  the  front  of  the  Orient  Theatre  September 
16,  1948. 

XIX 
That   during  his   lifetime,   the   said   Samuel  L. 
Clemens,  deceased  (Mark  Twain),  never  wrote  or 
comjoosed  any  story  or   literary  property  entitled, 
"Best  Man  Wins." 

XX. 

That  the  famous  story  aforementioned,  written 
by  Samuel  L.  Clemens,  entitled  "The  Celebrated 
Jumping  Frog  of  Calaveras  County,"  is  a  short 
story  dealing  with  a  single  incident  in  the  life  of  one 
Jim  Smiley.  Nothing  in  this  story  appears  concern- 
ing  Smiley 's  life  or  character,   except  that  it  is 
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pointed  out  that  he  would  bet  on  anything.  In  the 
story,  Jim  Smiley  owns  a  jumping  frog  called 
''Dan'l  Webster,"  and  he  makes  a  bet  with  another 
man  who  produces  another  frog,  as  to  which  frog 
can  jump  the  farthest.  Jim  Smiley  loses  the  bet 
because  the  other  man  fills  '^Dan'l  Webster"  with 
buckshot  so  that  he  cannot  jump,  and  the  story  ends 
with  Jim  Smiley  chasing  the  other  man  after  he 
finds  out  the  trick  that  has  been  played  upon  him. 

XXI. 

In  the  motion  picture  photoplay  produced,  dis- 
tributed, released  and  exhibited  by  the  defendant 
as  aforementioned,  entitled  "Best  Man  Wins,"  there 
is  a  flash  at  the  outset  that  reads:  "Based  on  the 
Mark  Twain  story,  'The  Celebrated  Jumping  Frog 
of  Calaveras  County.'  " 

XXII. 

The  character  Jim  Smiley,  who  was  the  central 
character  in  Mark  Twain's  story,  is  also  the  central 
character  of  the  motion  picture,  but  the  story  itself, 
is  completely  different  from  the  Mark  Twain  story, 
and  actually,  the  incident  which  is  the  center  of 
the  Mark  Twain  story  does  not  appear  in  the  mo- 
tion picture  at  all,  although  the  jumping  frog, 
"Dan'l  Webster,"  appears  throughout  the  movie. 
The  frog  does  get  filled  with  buckshot  at  the  end  of 
the  movie,  but  the  incident  is  entirely  different 
from  that  set  forth  in  the  story  by  Mark  Twain  and 
Jim  Smiley  states  that  the  buckshot  trick  was  one 
he  "learned  in  Calaveras  County,  California."   The 
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motion  picture  tells  a  very  common,  ordinary,  and 
what  is  commonly  characterized  in  the  motion  pic- 
ture theatrical  industry  as  "corny"  love  story.  Jim 
Smiley  married  the  lady  of  the  movie,  had  a  son  by 
her,  then  deserted  her  and  never  even  wrote  her  a 
letter  for  about  twelve  years.  Then  he  showed  up 
again  and  made  a  hit  with  the  boy,  and  later  re- 
married the  mother  of  the  boy.  During  the  absence 
of  Jim  Smiley,  the  mother  had  secured  a  divorce 
and  had  planned  to  marry  another  man.  In  the 
Mark  Twain  story  there  was  nothing  about  the  life 
of  Jim  Smiley,  except  that  he  was  a  natural  born 
gambler,  and  would  bet  on  anything,  but  in  the 
motion  picture  photoplay,  Jim  Smiley  turns  out  to 
be  not  only  a  gambler,  but  a  wife  deserter  as  well. 

XXIII. 

That  the  motion  picture  photoplay  entitled  "Best 
Man  Wins"  produced  and  exhibited  by  the  defend- 
ant, is  an  inferior  motion  picture  photoplay,  falsely 
and  untruely  representing  that  Samuel  L.  Clemens, 
deceased  (Mark  Twain),  was  the  author  or  composer 
of  the  story  upon  which  it  is  based. 

XXIV. 

That  the  defendant  in  producing  the  motion  pic- 
ture photoplay  aforementioned,  "Best  Man  Wins," 
deformed  and  mutilated  the  literary  property  of 
the  deceased  Mark  Twain,  entitled  "The  Celebrated 
Jumping  Frog  of  Calaveras  County,"  and  has  ad- 
vertised, publicized,  exploited,  and  announced  to  the 
general   public   at   large   that   such   deformed   and 
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mutilated  story  was  in  fact  the  literary  composition 
of  Mark  Twain,  when  in  truth  and  in  fact,  such  rep- 
resentations, announcements,  publications  and  ad- 
vertising were  false  and  untrue,  and  the  defendant 
well  knew  them  to  be  false  and  untrue,  and  caused 
such  announcements,  advertising,  publications  and 
exploitation  to  be  made  for  the  sole  purpose  of  de- 
ceiving the  general  public,  for  defendant's  own  per- 
sonal profit  and  advantage,  resulting  in  damage  and 
injury  to  the  plaintiffs  and  the  property  of  the 
plaintiifs. 

XXV. 
That  the  defendant  in  deforming,  mutilating  and 
garbling  the  story  of  Mark  Twain,  ' '  The  Celebrated 
Jumping  Frog  of  Calaveras  County,"  in  connection 
with  the  production  and  exhibition  of  the  mo- 
tion picture  photoplay  aforementioned,  "Best  Man 
Wins,"  and  coupling  same  with  a  story  which  sub- 
stantially is  not  the  creation  of  Mark  Twain,  and 
by  ascribing  authorship  to  Mark  Twain  of  the  said 
story  as  used  in  the  motion  picture  photoplay,  has 
caused  great  and  irreparable  injury  and  damage  to 
the  name  and  reputation  of  Mark  Twain  and  to 
property  rights  of  the  plaintiffs  in  the  total  sum 
of  $150,000.00. 

For  a  Further  and  Second  Cause  of  Action,  Plain- 
tiffs Complain  and  Allege  as  Follows: 

I. 

Incorporate  herein  by  reference,  paragraphs  I, 
II,  III,  IV,  V,  VI,  VII,  VIII,  IX,  X,  XI,  XII, 
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XIII,  XIV,  XV,  XVI,  XVII,  XVIII,  XIX,  XX, 
XXI,  XXII,  XXIII  and  XXIV  of  plaintiffs'  first 
cause  of  action,  and  make  the  same  a  part  hereof 
by  reference  as  though  repeated  herein. 

11. 

That  by  reason  of  the  acts  and  conduct  of  the 
defendant  as  aforementioned  in  connection  with 
the  production  and  exhibition  and  the  advertising 
and  publicizing  of  said  motion  picture  photoplay 
as  aforementioned,  great  damage  has  been  suffered 
and  irreparable  injury  has  been  sustained  by  the 
plaintiffs,  in  that  the  false,  improper,  misleading 
and  reprehensible  use  by  defendant  of  the  work  of 
Mark  Twain,  "The  Celebrated  Jumping  Frog  of 
Calaveras  County,"  has  depreciated  the  value  of 
and  the  income  from  the  literary  works  and  prop- 
erty of  Mark  Twain  as  aforementioned,  which  are 
protected  by  copyright  in  the  United  States  and 
certain  foreign  countries,  all  to  the  damage  of  the 
plaintiffs  in  the  sum  of  $150,000.00. 

For  a  Further  and  Third  Cause  of  Action,  Plain- 
tiffs Complain  and  Allege  as  Follows: 

I. 
Incorporate  herein  by  reference,  paragraphs  I, 
II,  III,  IV,  V,  VI,  VII,  VIII,  IX,  X,  XI,  XII, 
XIII,  XIV,  XV,  XVI,  XVII,  XVIII,  XIX,  XX, 
XXI,  XXII,  XXIII  and  XXIV  of  plaintiffs'  first 
cause  of  action,  and  make  the  same  a  part  hereof 
by  reference  as  though  repeated  herein. 
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II. 

That  by  reason  of  the  acts  and  conduct  of  the 
defendants  aforementioned,  in  connection  with  the 
production,  exhibition,  advertising  and  publicizing 
of  said  motion  j^icture  photoplay  as  aforementioned, 
defendants  became  liable  to  the  plaintiffs  pursuant 
to  the  provisions  of  the  Lanham  Trademark  Act 
of  July  5,  1946,  Stat.  427,  incorporated  in  15 
U.S.C.A.,  Sections  1051-1127,  and  particularly  Sec- 
tion 1125,  subdivision  (a)  15  U.S.C.A.,  which  reads 
as  follows: 

"Any  person  who  shall  affix,  apply,  or  annex, 
or  use  in  connection  with  any  goods  or  services, 
or  any  container  or  containers  for  goods,  a 
false  designation  of  origin,  or  any  false  de- 
scription or  representation,  including  words  or 
other  symbols  tending  falsely  to  describe  or 
represent  the  same,  and  shall  cause  such  goods 
or  services  to  enter  into  commerce,  and  any 
person  who  shall  with  knowledge  of  the  falsity 
of  such  designation  of  origin  or  description  or 
representation  cause  or  procure  the  same  to  be 
transported  or  used  in  commerce  or  deliver  the 
same  to  any  carrier  to  be  transported  or  used, 
shall  be  liable  to  a  civil  action  by  any  person 
doing  business  in  the  locality  falsely  indicated 
as  that  of  origin  or  in  the  region  in  which  said 
locality  is  situated,  or  by  any  person  who  be- 
lieves that  he  is  or  is  likely  to  be  damaged  by 
the  use  of  any  such  false  description  or  repre- 
sentation." 
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III. 

That  by  reason  of  the  false  description  and  false 
representations  made  by  the  defendant  as  herein- 
before alleged  in  this  third  cause  of  action,  plain- 
tiffs have  been  damaged  in  the  sum  of  $150,000.00. 
Wherefore,  plaintiffs  pray  for  relief  as  follows: 

(1)  That  the  defendant  be  enjoined  from  ex- 
hibiting the  motion  picture  photoplay  produced  by 
it  entitled,  ''Best  Man  Wins,"  until  it  removes  from 
the  negative  and  all  positive  prints  thereof  any  ref- 
erence to  the  fact  that  same  is  a  Mark  Twain  story, 
or  based  upon  a  Mark  Twain  story,  whether  it  be  a 
reference  to  the  Mark  Twain  story  of  ''The  Cele- 
brated Jumping  Frog  of  Calaveras  County"  or  any 
other  Mark  Twain  story. 

(2)  That  the  defendant  be  enjoined  from  adver- 
tising, publicizing,  or  otherwise  exploiting  the  afore- 
mentioned motion  picture  photoplay  produced  and 
exhibited  by  the  defendant,  entitled,  "Best  Man 
Wins,"  in  any  newspapers,  magazines,  periodicals, 
motion  picture  trade  papers  or  otherwise,  that  said 
motion  picture  photoplay  is  a  Mark  Twain  story,  or 
is  based  upon  the  Mark  Twain  story, ' '  The  Celebrated 
Jumping  Frog  of  Calaveras  County,"  or  otherwise, 
and  it  be  decreed  and  ordered  that  the  defendant 
eliminate  any  and  all  reference  to  Mark  Twain  in 
connection  with  the  motion  picture  photoplay,  "Best 
Man  Wins,"  and  in  connection  with  any  advertising 
publicity,  or  exploitation  in  connection  with  such 
exhibition  of  said  motion  picture  photoplay. 
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(3)  For  an  accounting  of  the  gross  receipts  and 
profits  realized  by  defendant  or  any  of  its  affiliated 
or  subsidiary  companies  from  the  exhibition,  release 
or  other  disposition  of  the  aforesaid  motion  picture 
photoplay,  ''Best  Man  Wins." 

(4)  For  damages  in  the  sum  of  $150,000.00  as 
set  forth  and  claimed  by  virtue  of  the  First  Cause 
of  Action. 

(5)  For  damages  in  the  sum  of  $150,000.00  as 
set  forth  and  claimed  by  virtue  of  the  Second  Cause 
of  Action. 

(6)  For  damages  in  the  sum  of  $150,000.00  as 
set  forth  and  claimed  by  virtue  of  the  Third  Cause 
of  Action. 

(7)  For  costs  of  suit. 

(8)  For  such  other  relief  as  to  this  Court  may 
seem  equitable  in  the  premises. 

/s/  HARRY  E.  SOKOLOV, 

Attorney  for  Plaintiffs. 

[Endorsed] :     Filed  December  16,  1949. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTIONS  TO  DISMISS  AND  TO 
STRIKE  FROM  AMENDED  COMPLAINT 
AND  MEMORANDUM  OF  POINTS  AND 
AUTHORITIES 

To  Plaintiffs,  Thomas  G.  Chamberlain  and  Central 
Hanover  Bank  &  Trust  Company  as  Successor 
Trustees  under  the  Last  Will  and  Testament  of 
Samuel  L.  Clemens,  Deceased,  Mark  Twain  Com- 
pany, and  Clara  Clemens  Samossoud,  and  to 
Harry  E.  Sokolov,  Esquire,  Attorney  for  Plain- 
tiffs: 

Please  Take  Notice  that  on  the  30th  day  of  Janu- 
ary, 1950,  at  the  hour  of  2:00  o'clock  p.m.,  of  said 
day,  in  the  court  room  of  the  Honorable  James  M. 
Carter,  United  States  Post  Office  and  Court  House 
Building,  Los  Angeles,  California,  the  undersigned 
defendant  will  move  the  Court  as  follows : 

I,  To  dismiss  the  amended  complaint  on  file 
herein  on  the  ground  that  it  fails  to  state  a  claim 
upon  which  relief  can  be  granted  and  upon  the 
further  ground  that  the  above-entitled  Court  is 
without  jurisdiction  over  the  subject  matter. 

II.  To  dismiss  the  first  alleged  cause  of  action 
of  the  amended  complaint  on  file  herein  on  the 
ground  that  it  fails  to  state  a  claim  upon  which  re- 
lief can  be  granted  and  upon  the  further  ground 
that  the  above-entitled  Court  is  without  jurisdiction 
over  the  subject  matter. 
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III.  To  dismiss  the  second  alleged  cause  of  ac- 
tion of  the  amended  complaint  on  file  herein  on  the 
ground  that  it  fails  to  state  a  claim  upon  which 
relief  can  be  granted  and  upon  the  further  ground 
that  the  above-entitled  Court  is  without  jurisdiction 
over  the  subject  matter. 

IV.  To  dismiss  the  third  alleged  cause  of  action 
of  the  amended  complaint  on  file  herein  on  the 
ground  that  it  fails  to  state  a  claim  upon  which  re- 
lief can  be  granted  and  upon  the  further  ground 
that  the  above-entitled  Court  is  without  jurisdiction 
over  the  subject  matter. 

V.  To  strike  from  the  amended  complaint  each 
of  the  following  portions  thereof,  upon  the  ground 
that  each  of  said  portions  is  immaterial  and  im- 
pertinent. 

A.  All  of  paragraph  X  (page  4)  reading  as  fol- 
lows: 

"That  the  name  and  mark  of  Mark  Twain 
has  been  substantially,  exclusively  and  continu- 
ously used  in  connection  with  the  literary  works 
of  Samuel  L.  Clemens  by  Samuel  L.  Clemens, 
deceased,  during  his  lifetime  and  subsequent  to 
his  death  in  1910,  by  plaintiffs  who  succeeded 
to  the  rights  in  said  literary  properties,  and 
said  mark  and  name  has  become  distinctive  and 
indicates  in  the  literary  market  throughout  the 
world  only  the  literary  works  and  writings  of 
Samuel  L.  Clemens,  deceased." 
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B.  That  portion  of  paragraph  XI  (page  4,  lines 
11-13),  reading  as  follows: 

' '  That  within  the  past  several  years  the  plain- 
tiffs have  registered  the  name  'Mark  Twain'  as 
a  trademark  in  all  states  and  with  the  United 
States  Government,  ..." 

C.  That  portion  of  paragraph  XI  (page  4,  lines 
13-16),  reading  as  follows: 

''.  .  .  and  in  recent  years,  the  plaintiffs  have 
licensed  the  use  of  the  name  'Mark  Twain'  for 
literary  products  and  for  commercial  purposes 
in  connection  with  non-literary  products. ' ' 

D.  That  portion  of    paragraph  XII    (page  4, 
line  20),  reading  as  follows: 

"...  were  fully  protected  by  copyright,  ..." 

E.  All  of  paragraph  XIII  (page  4,  lines  26-29), 
reading  as  follows : 

"That  with  respect  to  a  great  many  of  the 
literary  properties  of  Samuel  L.  Clemens  (Mark 
Twain),  deceased,  full  copyright  protection 
exists  in  the  United  States  as  well  as  in  many 
foreign  countries." 

F.  All  of  paragraph  XIV  (pages  4-5,  lines  31-2), 
reading  as  follows : 

"That  with  respect  to  the  literary  properties 
that  are  protected  by  copyright  as  aforesaid, 
the  plaintiffs  are  the  owners  thereof,  and  have 
the  sole  and  exclusive  right  to  sell,  license  or 
otherwise  deal  with  said  literary  properties." 


20  Thomas  G.  Chamberlain,  etc. 

G.     That  portion  of  paragraph  XXII   (page  7, 
lines  20-21),  reading  as  follows: 

''.  .  .  but  the  story  itself,  is  completely  differ- 
ent from  the  Mark  Twain  story,  ..." 

H.     That  portion  of  paragraph  XXII  (page  7, 
lines  25-26),  reading  as  follows : 

".  .  .  but  the  incident  is  entirely  different 
from  that  set  forth  in  the  story  by  Mark 
Twain  ..." 

I.     That  portion  of  paragraph  XXII   (page  7, 
lines  27-30),  reading  as  follows : 

*^  .  .  The  motion  picture  tells  a  very  com- 
mon, ordinary,  and  what  is  commonly  charac- 
terized in  the  motion  picture  theatrical  industry 
as  'corny'  love  story  ..." 

J.    All  of  paragraph  XXIII  (page  8,  lines  9-13), 
reading  as  follows : 

"That  the  motion  picture  photoplay  entitled, 
'Best  Man  Wins,'  produced  and  exhibited  by 
the  defendant,  is  an  inferior  motion  picture 
photoplay,  falsely  and  untruely  representing 
that  Samuel  L.  Clemens,  deceased  (Mark 
Twain),  was  the  author  or  composer  of  the  story 
upon  which  it  is  based." 

K.     That  portion  of  paragraph  XXV  (page  9, 
lines  5-6),  reading  as  follows : 

"...   in  the  total  sum  of  $150,000.00." 

L.     That  portion  of  paragraph  II  of  the  second 
cause  of  action,  (page  9,  line  26),  reading  as  follows: 
"...  in  the  sum  of  $150,000.00." 
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M.  That  portion  of  paragraph  III  of  the  third 
cause  of  action,  (page  10,  lines  30-31),  reading  as 
follows : 

".  .  .in  the  sum  of  $150,000.00." 

Said  motions  will  be  based  upon  the  amended  com- 
plaint on  file  herein,  upon  this  Notice  of  Motion 
and  upon  the  Memorandum  of  Points  and  Authori- 
ties attached  hereto  and  upon  all  papers,  records 
and  pleadings  heretofore  had  herein. 

MITCHELL,    SILBERBERG    & 

KNUPP  and 
LEONARD  A.  KAUFMAN. 

By  /s/  LEONARD  A.  KAUFMAN. 
fc        [Endorsed]  :     Filed  January  5,  1950. 

I  

■  [Title  of  District  Court  and  Cause.] 

I  ORDER  OF  DISMISSAL 

I  The  above  action  having  come  on  regularly  to  be 
I.  heard  on  January  30,  1950,  upon  the  motions  of  de- 
fendant Columbia  Pictures  Corporation,  to  dismiss 
said  action,  and  the  Court  having  heard  the  argu- 
ment of  counsel  and  being  fully  advised  in  the  prem- 
ises, does  hereby  find  that  said  motions  should  be 
granted  upon  the  ground  and  for  the  reason  that 
the  amended  complaint  herein  fails  to  state  a  claim 
upon  which  relief  can  be  granted. 

Said  defendant's  motions  to  dismiss  said  action 
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and  each  alleged  cause  of  action  thereof  upon  the 
ground  of  lack  of  jurisdiction  over  the  subject  mat- 
ter, are  denied. 

Wherefore,  it  is  ordered,  adjudged  and  decreed, 
that  said  action  be,  and  the  same  hereby  is  dis- 
missed. 

Dated :     This  7th  day  of  February,  1950. 

/s/  JAMES  M.  CARTER, 
District  Judge. 

Approved  as  to  Form: 

/s/  HARRY  E.  SOKOLOV, 
Attorney  for  Plaintiffs,  Thomas  G.  Chamberlain  and 
Central  Hanover  Bank  &  Trust  Company  as 
Successor  Trustees  under  the  Last  Will  and 
Testament  of  Samuel  L.  Clemens,  Deceased, 
Mark  Twain  Company,  and  Clara  Clemens 
Samossoud. 

Dismissal  entered  Feb.  8, 1950. 
[Endorsed] :     Filed  February  7, 1950. 
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[Title  of  Court.] 

NOTICE  BY  CLERK  OF  ENTRY 
OF  JUDGMENT 

Harry  E.  Sokolov,  Esq., 
528  Equitable  Bldg., 
Los  Angeles  28,  Calif. 

Mitchell,  Silberberg  &  Knupp,  Esq., 
603  Roosevelt  Building, 
Los  Angeles  14,  Calif. 

Re:  Chamberlain  et  al,  v.  Columbia  Pictures 
et  al,  No.  10535-C. 

You  are  hereby  notified  that  Order  of  Dismissal 
has  been  entered  this  day  in  the  above-entitled  case, 
.    in  Judgment  Book  No.  63,  page  631. 

Dated:    Los    Angeles,    California,    February    8, 
1950. 

EDMUND  L.  SMITH, 
Clerk. 

By  C.  A.  SIMMONS, 
Deputy  Clerk. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Clerk  of  the  Above-Entitled  Court  and  to  De- 
fendant Columbia  Pictures  Corporation  and 
Their  Attorneys  Mitchell,  Silberberg  &  Knupp : 

Notice  Is  Hereby  Given  that  Thomas  G.  Cham- 
berlain and  Central  Hanover  Bank  &  Trust  Com- 
pany as  successor  Trustees  under  the  Last  Will  and 
Testament  of  Samuel  L.  Clemens,  Deceased,  Mark 
Twain  Company  and  Clara  Clemens  Samossoud, 
plaintiffs  above  named,  hereby  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  9th  Circuit, 
from  the  Order  of  Dismissal  of  plaintiffs'  Amended 
Complaint,  which  was  granted  upon  the  ground  and 
for  the  reason  that  the  Amended  Complaint  fails  to 
state  a  claim  upon  which  relief  can  be  granted. 

/s/  HAERY  E.  SOKOLOV, 

Attorney  for  Plaintiffs. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed].     Filed  March  6, 1950. 
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In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  10535-C  Civil 


THOMAS  a.  CHAMBERLAIN  and  CENTRAL 
HANOVER   BANK   &   TRUST   COMPANY 

as  Successor  Trustees  Under  the  Last  Will  and 
Testament  of  Samuel  L.  Clemens,  Deceased, 
MARK  TWAIN  COMPANY,  and  CLARA 
CLEMENS  SAMOSSOUD, 

Plaintiffs, 
vs. 

COLUMBIA  PICTURES  CORPORATION,  a 
Corporation,  DOE  ONE,  DOE  TWO  and  DOE 
ONE  CORPORATION, 

Defendants. 

Honorable  James  M.  Carter, 
Judge  Presiding. 

REPORTER'S  TRANSCRIPT 
OF  PROCEEDINGS 

Appearances : 

For  the  Plaintiffs : 

HARRY  E.  SOKOLOV,  Esq. 

For  the  Defendant  Columbia  Pictures  Corpora- 
tion: 

MITCHELL,  SILBERBERG  &  KNUPP, 

By  LEONARD  A.  KAUFMAN,  Esq. 
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Monday,  January  30,  1950 

The  Clerk :  No.  10535-C,  Civil,  Thomas  G.  Cham- 
berlain V.  Columbia  Pictures  Corporation.  Motions 
of  defendant  to  dismiss  or  to  strike. 

Mr.  Sokolov:     Ready. 

The  Court:  Counsel,  I  have  read  all  the  briefs. 
I  have  read  the  opening  brief  and  the  reply  brief 
and  the  closing  brief. 

I  think  we  might  save  time  if  we  let  Mr.  Sokolov 
start,  and  then  give  you  such  time  as  you  want  or 
need,  Mr.  Kaufman. 

Mr.  Kaufman :     Very  well. 

The  Court:  I  don't  want  to  preempt  your  right 
to  argue,  but  I  thought  you  might  be  interested  in 
knowing  what  reactions  I  have  to  this  case  after 
reading  these  briefs  over  and  reading  your  com- 
plaint. It  might  assist  you  in  the  argument  if  I  told 
you  something  about  what  I  was  thinking. 

Mr.  Sokolov :     I  would  appreciate  it,  your  Honor. 

The  Court :  Otherwise,  you  may  be  arguing  mat- 
ters on  which  I  am  in  agreement  and  those  that 
would  not  require  any  argument. 

I  don't  want  to  pass  on  this  until  I  hear  some 
argument,  but  as  I  read  the  briefs  over — and  ob- 
viously I  didn't  have  a  chance  to  look  at  all  these 
cases  you  have  cited,  but  you  have  done  a  very  ex- 
cellent job  in  presenting  your  respective  [2*]  posi- 
tions by  the  briefs — as  I  read  them  over  and  got 
through  reading  defendants'  opening  brief  and  then 
read  yours,  the  thought  occurred  to  me  that  this 

*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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whole  thing  hinged  on  what  was  relatively  a  very 
simple  matter.  Apparently  Mark  Twain  didn  't  copy- 
right ''The  Jumping  Frog  of  Calaveras  County," 
whatever  it  was.  By  not  copyrighting  it  and  permit- 
ting it  to  be  published  it  became  part  of  the  public 
domain.  It  belonged  to  everybody,  it  belonged  to  me 
and  it  belonged  to  you,  and  the  thought  occurred  to 
me  how  can  the  plaintiff  assert  an  exclusive  right  to 
that,  assuming  for  argument  some  of  your  conten- 
tions as  to  trade-mark.  Then  when  I  read  defend- 
ant's reply  brief  I  see  that  he  took  the  same  posi- 
tion and  developed  it  quite  extensively. 

I  want  to  avoid  attaching  undue  significance  to 
that  point  for  the  reason  that  I  am  cognizant  of  how 
human  nature  works.  Having  gotten  an  idea  and 
then  the  defendant  coming  along  and  taking  the 
same  position,  I  don't  want  to  attach  undue  signifi- 
cance to  that  particular  point.  But  it  seems  to  me 
that  that  runs  through  the  entire  case.  In  other 
words,  if  your  contention  is  correct — I  am  referring 
specifically  now  to  what  you  argue  on  about  page 
8  of  your  opening  brief,  plaintiff's  brief,  referring 
to  lines  17  to  28,  your  paragraph  XII — if  your 
point  is  good,  then  any  time  anybody  published 
''The  Jumping  Frog  of  Calaveras  County,"  with 
the  name  Mark  Twain  on  it,  you  could  restrain 
them.  If  I  got  up  [3]  before  a  literary  society  and 
said,  "An  ad  was  put  out  on  such-and-such  a  date 
that  Carter  will  read  'The  Jumping  Frog  of  Cala- 
veras County,'  by  Mark  Twain,"  bingo,  you  could 
come  and  get  an  injunction  because  I  used  the  name 
"Mark  Twain." 
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You  obviously  can't  do  that.  That  story  and  the 
name  with  the  story  belongs  to  the  public.  How, 
then,  can  you  assert  any  exclusive  right  1 

I  go  along  with  your  brief  on  your  cases  distin- 
guishing between  situations  where  there  is  palming 
off  and  competition  or  situations  on  confusion.  It 
seems  to  me  that  you  logically  make  a  good  point 
that  the  rule  is  broader  and  that  in  certain  cases  re- 
straint will  be  granted,  injunctions  will  be  granted, 
where  there  is  confusion,  even  though  there  isn't 
actual  competition  of  one  product  with  another.  But 
you  still  fall  back  upon  the  point  that  in  those  cases 
the  plaintiff  had  an  exclusive  right. 

Let's  take  another  situation.  Take  your  WOR 
case.  There  you  had  more  of  an  exclusive  right. 
WOR  started  out  and  took  the  symbols  WOR,  and 
there  was  in  the  public  domain  no  right  to  use 
WOR.  Until  WOR  came  along  and  pioneered  it 
and  spent  money  on  building  up  that  station  it 
wasn't  known,  so  when  the  printer  went  into  busi- 
ness with  WOR  the  court  granted  the  station  an 
injunction.  There  was  an  infringement  upon  a  right 
which  a  fellow  had  spent  money  to  build  up  and 
which  he  owned  exclusively.  [4] 

Now,  it  seems  to  me  that  that  is  the  answer  to 
this  case,  and  I  would  like  to  have  you  direct  your 
argument  to  convincing  me  that  I  am  wrong  there. 
In  other  words,  assuming,  as  you  have  to,  that  the 
story  is  in  the  public  domain,  how  can  you  enjoin 
the  studio  from  coming  along  and  making  some  ref- 
erence to  that  story,  even  an  erroneous  one,  even 
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one  which  goes  beyond  the  story  that  Mark  Twain 
wrote,  even  one  that  if  Mark  Twain  was  alive  he 
might  stand  up  and  pull  his  hair  about,  or  as  dead 
he  may  turn  over  in  his  grave  about?  Now,  you 
have  to  take  the  burden  of  showing  me  how  you  get 
around  that  point. 

Mr.  Sokolov:  I  shall  attempt  to,  your  Honor.  I 
know  that  that  is  a  rather  tough  point  and  strong 
point  that  I  have  to  overcome.  I  realized  it  when  I 
filed  the  law  suit  and  filed  these  briefs. 

In  answer  I  would  say  this,  if  your  Honor  please : 
Taking  this  WOR  case  there  is  no  question  that  this 
radio  station  had  the  exclusive  right  to  that  trade- 
mark or  trade  name  WOR.  I  think  the  cases  that 
I  have  cited  in  my  brief  where  I  point  out  the  de- 
velopment of  the  law,  I  don't  think  there  is  any 
question  now  that  this  same  radio  station  WOR 
could  license  this  very  man  who  established  a  clean- 
ing place  to  use  the  initials  WOR. 

The  Court:     I  will  go  along  with  you  on  that. 

Mr.  Sokolov :  I  still  think  if  this  same  radio  sta- 
tion [5]  had  licensed,  in  addition  to  this  cleaning 
establishment,  a  half  dozen  other  people  to  use  the 
initials  WOR  in  connection  with  their  particular 
businesses,  I  think  they  had  a  perfect  right  to  do 
that,  and  the  remainder  covering  any  other  field  was 
still  the  exclusive  right  of  WOR.  In  other  words, 
by  the  mere  fact  of  having  licensed  one  or  two  or 
several  people  to  use  those  initials  WOR  in  con- 
nection with  their  business,  they  did  not  by  that 
action  divest  themselves  of  the  exclusive  right  to 
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still  license,  control  and  assign  those  initials,  be- 
cause it  belonged  to  them. 

I  say  this,  and  I  don't  know  whether  the  court 
will  go  along  with  me  on  it,  but  I  think  it  is  logical : 
I  think  we  have  the  same  situation  in  the  case  of 
property  getting  in  to  what  we  call  public  domain. 
Here  we  have  the  example  I  stated  to  you,  we  have 
the  exclusive  owner  of  WOR  actually  licensing  or 
transferring  or  assigning  it  to  other  people  in  con- 
nection with  their  businesses.  Here  we  don't  have 
that,  but  we  have  that  license  given  by  the  law.  In 
other  words,  the  law  says — and  I  think  that  is  all 
that  the  Clemens  case  cited  by  defendant  in  its 
brief  holds,  it  doesn't  go  beyond  it:  that  once  an 
author  has  permitted  his  property,  either  by  way 
of  failing  to  publish  it  or  permitting  it  to — I  want 
to  change  my  statement. 

The  Court :    Publish  without  copyrighting  it. 

Mr.  Sokolov:  Yes,  or  the  copyright  protection 
has  [6]  expired  by  reason  of  lapse  of  time  or  the  pe- 
riod for  which  the  law  gives  it  protection,  it  comes 
into  the  public  domain,  the  law  says  that  anybody 
can  use  it,  you,  or  I,  or  anybody  that  has  a  desire  to, 
can  use  it.  And  I  say  that  is  comparable  to  the  li- 
censing of  it  by  the  original  owner  of  the  station 
WOR.  The  law  has  stepped  in  here  and  has  in  effect 
permitted  the  license  of  it.  That  does  not,  however, 
divest  the  original  owner  of  that  same  trade-mark 
with  respect  to  property  that  he  still  owns.  So  I 
say  I  think  it  answers  your  Honor's  argument. 

We  have  this  trade-mark — I  am  not  at  this  mo- 
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ment,  because  I  don't  think  the  court  wants  to  hear 
it  at  this  time,  going  into  the  question  of  whether 
it  is  a  valid  trade-mark  or  whether  it  was  properly 
registered,  or  all  the  other  arguments  counsel  has 
raised  as  to  its  invalidity,  but  we  are  assuming  for 
the  moment  that  it  is  a  valid  trade-mark,  that  the 
estate  of  Clemens  or  the  successors  to  the  estate  of 
Clemens  had  a  right  to  register  it  and  it  is  a  valid 
trade-mark.  And  I  say  that  if  it  is  a  valid  trade- 
mark with  respect  to  property  that  they  still  own, 
and  it  is  still  their  exclusive  property  and  cannot 
get  into  what  we  call  public  domain,  the  law  gives  it 
continued  protection  on  the  remainder  or  what  has 
been  reserved  to  them,  despite  the  fact  that  the  law 
now  says,  with  respect  to  this  particular  property, 
"The  Jumping  Frog  of  Calaveras  County,"  which 
is  in  [7]  the  public  domain,  "We  won't  give  you  any 
protection  with  respect  to  the  trade-mark  or  trade 
name  of  Mark  Twain." 

The  Court :  Let  me  ask  a  question  right  there  in 
trying  to  follow  along:  Supposing  that  Columbia 
Pictures  instead  of  making  the  picture,  "The  Best 
Man  Wins,"  had  made  a  picture  and  called  it  "The 
Jumping  Frog  of  Calaveras  County,"  by  Mark 
Twain,  and  it  limited  the  story  exactly  to  the  ele- 
ments of  the  story  written  by  Mark  Twain,  maybe 
a  short 

Mr.  Sokolov:  I  don't  think  I  would  have  a 
chance  in  filing  a  law  suit. 

The  Court:    You  concede  that? 

Mr.  Sokolov:    Yes. 
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The  Court:  Now,  what  have  they  done?  They 
have  taken  a  part  of  the  short  story  and  they  en- 
larged upon  it  and  put  a  love  interest  in  it  and 
made  a  different  story,  still  maintaining  something 
about  the  frog  and  the  buckshot  and  the  name  of 
the  principal  characters  and  a  few  things.  In  other 
words,  most  of  the  Mark  Twain  story  was  there,  but 
it  has  been  enlarged  upon  and  they  put  a  different 
emphasis  upon  a  part  of  the  story.  They  have  given 
it  a  different  name.  Being  in  the  public  domain, 
you  probably  would  concede  that  if  they  used  the 
same  story,  instead  of  calling  it  "The  Jumping 
Frog, ' '  they  could  have  called  it ' '  The  Saga  of  James 
Smile,"  or  what  was  his  name? 

Mr.  Kaufman:     James   Smiley.   [8] 

The  Court :  Supposing  they  just  used  a  different 
name,  do  you  contend  you  would  have  a  law  suit? 

Mr.  Sokolov:  Except  I  don't  go  along  with  your 
Honor  that  in  this  case  they  took  the  story  of  "The 
Jumping  Frog"  and  enlarged  it  or  made  some  modi- 
fications. Our  contention  is  that  what  they  did  had 
no  bearing  or  resemblance  or  relationship  to  "The 
Jumping  Frog  of  Calaveras  County."  They  took 
a  very  small,  minute  incident  in  it,  and  I  say  from 
the  factual  standpoint  it  is  not  as  your  Honor  has 
described  it  nor  have  I  so  alleged  it.  If  they  take  a 
piece  of  property  written  by  two  strangers  over 
there  who  have  no  literary  worth  or  reputation  in 
this  or  any  other  community,  and  they  write  a  very 
mediocre  literary  product,  and  merely  take  a  small 
incident  from  a  famous  writer  like  Mark  Twain  and 
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base  a  picture  on  that,  and  then  try  to  palm  off  on 
the  public  that  it  is  something  that  Mark  Twain 
has  written,  the  obvious  reason  for  it  is  to  get  the 
benefit  and  the  advantage  of  the  name  and  reputa- 
tion and  the  popularity  and  drawing  power  of  Mark 
Twain.  I  say  that  is  a  wrong  which  we  should  be 
redressed  for  and  compensated  for. 

The  Court:  Let's  assume  for  argument,  and  just 
for  argument  now  because  I  haven't  seen  it  and  all 
we  have  are  these  pleadings,  that  they  wrote  a 
''lousy"  story,  and  let's  assume  for  argument  that 
they  did  all  you  said  they  did,  they  put  a  couple  of 
hacks  to  write  a  story  that  doesn't  sound  [9]  like 
the  Mark  Twain  story,  but  they  have  written  the 
name  Mark  Twain  in  and  they  are  playing  on  his 
fame  and  popularity,  and  let's  assume  it  is  a  wrong 
on  the  public,  they  are  being  defrauded,  still  the 
question  exists,  where  is  your  plaintiff's  cause  of 
action. 

As  I  get  your  theory  it  rests  upon  the  ground 
that  this  trust  has  in  substance  claimed  a  trade- 
mark by  the  use  of  the  words  "Mark  Twain,"  and 
have  some  copyrighted  works,  and  also  have  other 
products  on  which  you  license  this  name,  "Mark 
Twain."  Your  contention  is  bolstered  by  your 
cases  on  confusion  as  distinguished  from  outright 
competition. 

Mr.  Sokolov :    That  is  right.    And  also 

The  Court :    But  where  is  the  cause  of  action  *? 

Mr.  Sokolov:  The  cause  of  action,  I  think — has 
your  Honor   referred   to   those   cases   such   as   the 
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Washboard  cases  and  others  where  they  say  if  a  re- 
tailer buys  a  product  from  a  manufacturer  for  resale 
and  some  third  person  misrepresents  its  own  prod- 
uct as  being  the  product  of  the  manufacturer,  that 
the  retailer  cannot  sue  and  it  is  only  a  matter  for 
the  manufacturer  to  seek  redress,  are  you  referring 
to  that  specifically,  your  Honor?  Because  if  you 
are,  I  think  the  answer  to  that  is  the  language  in 
the  Lanham  Act  after  the  Washboard  cases,  and 
two  or  so  other  cases.  The  court  in  one  of  those 
cases — I  don't  know  which  one,  it  has  been  some 
time  since  I  read  them — specifically  said  that  we 
think  the  public  has  [10]  been  imposed  upon  and  it 
is  a  fraud  upon  the  public,  but  we  think  it  is  not  for 
the  retailer  to  complain,  nor  has  he  got  a  cause  of 
action,  and  is  something  that  should  be  cured  by 
Congress  or  by  legislation.  But  I  think  it  has  been 
cured  now  by  the  Lanham  Act,  Section  1125,  I  think 
it  is.  This  is  Section  1125  of  the  Lanham  Act,  15 
U.S.C.A.  This  section  gives  any  person  a  cause  of 
action  against  one  who  misrepresents  or  who  be- 
lieves that  he  is  or  is  liable  to  be  damaged  for  the 
use  of  any  such  false  description  or  misrepresenta- 
tion. 

I  think  that  language  was  purposely  put  in  the 
new  Lanham  Act  to  take  care  of  the  Washboard 
cases  and  the  situations  of  that  kind  where  now  the 
same  retailer  would  have  a  cause  of  action  if  he 
could  prove  that  he  is  or  he  probably  may  be  dam- 
aged by  their  false  misrepresentation. 

The  Court:     If  your  plaintiff  was  putting  out 
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films  and.  on  the  films  was  either  putting  the  name 
''Mark  Train"  or  going  along  with  the  broader  con- 
struction of  the  law,  using  it  in  connection  with  the 
films  eA^en  though  it  wasn't  put  on  the  films,  that  is 
one  instance ;  or  if  your  plaintiff  was  making  a  tri- 
cycle and  calling  it  the  Mark  Twain  tricycle,  and 
this  defendant  was  making  some  product  in  that 
field  or  any  article  that  was  something  apart  from 
a  literary  property,  in  either  of  those  two  instances 
you  w^ould  come  closer  to  stating  a  cause  of  action. 
But  it  is  an  awfully  big  jump  for  [11]  me  to  see 
wiiere  you  can  say  "We  are  claiming  the  trade- 
mark 'Mark  Twain'  and  using  it  on  other  products, 
and  we  are  using  it  in  comiection  with  some  of  the 
works  we  have  copyrighted." 

Now,  the  defendant  takes  a  literary  product  that 
has  not  been  copyrighted,  mutilates  it  and  deforms 
it  and  all  that,  but  it  is  still  in  the  field  of  literary 
property,  and  then  you  are  contending  that  the 
plaintiff  has  a  right  to  restrain  him. 

Mr.  Sokolov:  Because  he  says  it  is  Mark  Twain 
property.  The  defendant  here,  if  it  had  only  gone 
to  the  extent  of  saying,  "based  upon  a  Mark  Twain 
property,"  I  think  it  would  be  something  that  your 
Honor  could  safely  say  that  I  don't  think  that  there 
is  a  cause  of  action.  But  as  I  have  alleged  here, 
they  have  gone  beyond  that  and  have  advertised 
quite  extensively,  "A  story  only  that  Mark  Twain 
could  write,"  which  is  one  of  the  ads  that  appeared 
in  the  newspapers,  and  which  I  have  alleged  in  my 
complaint,  or  "Mark  Twain's  famous  story." 
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I  don't  know  what  else  a  person  could  do  to  mis- 
represent and  trade  on  someone  else's  property  or 
name  to  establish  a  cause  of  action. 

We  have  a  lot  of  unpublished  material  which  we 
intend  to  sell.   Mark  Twain  has  never  published  it, 
the  estate  has  never  published  it.    We  intend  to 
market  it.    Now  we  go  and  offer  that  to  the  open 
market  and  say,   "We  have   a  Mark  Twain   [12] 
property  which  we  want  to  sell."    The  minute  we 
mention  "Mark  Twain"  irrespective  of  the  content 
of  the  literary  material,  it  has  a  certain  definite 
value,  just  like  you  say,  "A  song  written  by  Irving 
Berlin,"  and  the  same  as  you  say,  "A  Hopalong 
Cassidy  picture."    Irrespective   of  the   content   of 
the  picture  it  has  a  certain  value  that  that  same 
picture  would  not  have  if  it  was  Joe  Doakes'  pic- 
ture or  if  it  was  a  song  written  by  some  unknown 
hack  in,  I  forget  the  term  they  use,  some  alley  in 
New  York,  yes.  Tin  Pan  Alley.    I  say  I  think  we 
can  prove  damages  to  the  extent  that  if  we  say, 
"This  is  a  Mark  Twain  property,"  and  someone 
says,  "I  saw  a  Mark  Twain  story  called  'Best  Man 
Wins,'  was  that   a  lousy  picture,   I   didn't   think 
Mark  Twain  was  capable  of  writing  a  piece  of  tripe 
like  that,"  we  can't  say,  "Mark  Twain  didn't  write 
it."    Oh,  no,  it  was  publicized  all  over  the  world, 
all  over  the  country.  And  I  think  that  the  defendant 
has  gone  far  beyond  the  license  that  a  motion  pic- 
ture producing  company  or  any  author  would  have, 
or  publisher  would  have,  in  trying  to  identify  a 
certain  product  as  being  the  product  of  someone 
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else,  or  based  upon  a  very  famous  novel  or  very 
famous  story. 

I  say  if  they  had  merely  said,  as  they  did  in 
some  of  their  advertisements,  "Based  upon  Mark 
Twain's  property,  'The  Jumping  Frog  of  Calaveras 
County,'  "  I  think  I  would  have  a  very  difficult 
situation.  But  they  didn't  stop  there.  They  [13] 
said,  "  'Best  Man  Wins,'  Mark  Twain's  famous 
story,  a  story  only  Mark  Twain  could  write." 

The  Court:  You  don't  seriously  argue  that  even 
if  this  is  a  bad  picture  it  will  dim  Mark  Twain's 
fame  or  his  claim  to  mention  in  literary  fame,  do 
you? 

Mr.  Sokolov:  No,  but  I  claim  it  will  depreciate 
the  value  of  the  literary  property  we  have  to  sell.  We 
are  licensing  the  motion  picture  studios  for  Mark 
Twain's  property  that  is  not  in  the  public  domain, 
and  we  are  getting  very  fancy  prices,  and  I  say 
those  prices  will  not  be  forthcoming  if  they  say 
they  can  write  anything  they  want,  all  they  have 
to  do  is  get  some  small  incident  no  matter  how 
inconsequential  and  no  matter  how  minute,  of  some- 
thing written  by  Mark  Twain,  and  if  this  court 
says  there  is  no  cause  of  action  they  can  say,  "The 
court  has  given  us  sanction  to  write  any  piece  of 
tripe  we  want,  just  put  in  some  line  of  literary 
property  written  by  Mark  Twain  and  say  this  is 
a  Mark  Twain  property."  I  say  we  won't  be  able 
to  sell  our  property  to  the  motion  picture  studios, 
and  I  think  we  have  a  cause  of  action  and  I  think  we 
have  been  wronged  and  I  think  we  can  show  it. 
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The  Court:  I  was  trying  to  think  of  some  anal- 
ogy. Supposing  a  musician  wrote  a  very  fine  com- 
position, but  he  didn't  copyright  it,  so  it  was  in  the 
public  domain,  and  to  make  it  a  little  easier,  let's 
assume  he  is  alive.  You  have  [14]  another  problem 
in  this  case,  too 

Mr.  Sokolov:  May  I  interrupt,  your  Honor?  I 
told  counsel  before  the  argument  started  on  the 
question  of  moral  rights  here  I  will  have  to  concede 
only  for  the  reason  that  I  am  convinced  that  it  is 
a  personal  right,  otherwise  I  would  not  concede 
that  we  have  no  cause  of  action  based  on  moral 
rights,  simply  because  it  is  not  the  law  in  this 
country.  It  is  the  law  in  foreign  countries,  and 
some  day  sooner  or  later,  I  don't  know  whether 
your  Honor  will  be  the  one  to  start  it,  but  sooner 
or  later  someone  will  blaze  a  trail  establishing  moral 
rights  in  this  country,  despite  the  fact  that  judges 
and  courts  prior  to  this  time  in  this  country  have 
not  seen  fit  to  blaze  the  trail. 

The  Court:  You  selected  an  awfully  green  judge 
to  do  any  trail-blazing  in  a  copyright  and  trade- 
mark matter, 

Mr.  Sokolov:  Sometimes  they  are  the  best,  and 
a  lot  of  law  has  been  made  by  a  lot  of  so-called 
green  judges. 

The  Court:  Let  me  finish  my  analogy.  A  musi- 
cian writes  this  piece  of  music  and  he  is  still  alive, 
so  your  moral  right  exists,  he  doesn't  copyright 
it,  so  some  hack  orchestra  goes  out  and  plays  it, 
they  play  every  note,  but  they  do  a  "lousy"  job  of 
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playing  it,  and  immediately  the  press  picks  up  the 
performance  and  broad  headlines  proclaim  what  a 
terrible  piece  of  music  this  was,  and  the  writer  of 
the  music  is  still  alive,  would  he  have  any  cause  of 
action  against  those  [15]  musicians  for  "hutching" 
up  his  piece  of  music? 

Mr.  Sokolov:  Your  Honor,  I  just  can't  follow 
that  analogy,  because  if  someone  came  along  and 
read  Mark  Twain's  ''Jumping  Frog  of  Calaveras 
County,"  and  read  it  in  the  most  horrible  manner 
that  anyone  is  capable  of  reading  anything,  and 
butchered  it  up  to  the  extent  where  a  person  couldn  't 
understand  one  word  of  what  he  said,  as  long  as  it 
was  "The  Jumping  Frog  of  Calaveras  County," 
and  in  your  example  as  long  as  it  was  the  composi- 
tion written  by  this  famous  musician,  irrespective 
of  how  they  rendered  it,  I  don't  think  there  would  be 
a  cause  of  action.  But  if  they  took  that  composi- 
tion and  only  used  one  or  two  notes,  or  let's  say 
one  or  two  phrases  of  it,  and  then  the  entire  rendi- 
tion by  this  ham  orchestra  was  music  that  this 
composer  never  would  have  dreamt  of  writing,  I 
think  we  have  a  different  situation. 

The  Court:  I  think  maybe  you  have  answered 
my  example.  There  is  a  difference,  I  can  see  that, 
from  your  explanation.  Of  course,  we  don't  reach 
that  for  the  reason  that  you  concede  that  you  don't 
have  a  cause  of  action  based  upon  this  moral  right. 

Mr.  Sokolov:     Yes. 

The  Court :  Unless  this  court  wants  to  go  ahead 
and,  as  you  say,  blaze  a  trail. 
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Mr.  Sokolov:  Yes.  But  I  don't  think  the  court 
can  in  [16]  this  instance,  because  I  am  not  even 
going  to  impose  that  trouble  on  your  Honor,  because 
I  am  convinced  that  it  is  a  personal  right. 

The  Court:  Your  cause  of  action,  as  you  see  it, 
hinges  largely  on  what  we  have  been  talking  about, 
whether  or  not  you  have  a  copyright,  having  in 
mind  the  broad  provisions  of  the  Lanham  Acf? 

Mr.  Sokolov:     That's  right. 

The  Court:  Well,  you  haven't  persuaded  me, 
counsel.    I  don't  think  you  have  it  here. 

Mr.  Sokolov:  I  am  sorr}'-  my  client  picked  a 
lawyer  who  was  not  more  persuasive  than  I  am. 

The  Court :  No,  I  think  you  pretty  well  squeezed 
the  lemon  dr}^  in  that  brief.  I  think  you  did  all 
you  could  with  what  you  had  to  work  with. 

Let  me  ask  this  question.  Are  you  content  with 
this  complaint?  Does  this  complaint  set  forth  your 
strongest  cause  of  action  that  you  think  you  can 
make? 

Mr.  Sokolov:  I  have  to  be  honest  with  your 
Honor.  I  couldn't  strengthen  it  any  more.  I  may 
be  able  to  change  language,  but  as  far  as  the  essen- 
tial allegations  are  concerned  I  have  to  be  honest 
with  your  Honor  that  I  couldn't  strengthen  it. 

The  Court :  Rather  than  grant  a  motion  to  strike, 
which  would  merely  butcher  up  the  complaint,  what 
I  am  [17]  inclined  to  do  is  grant  an  overall  motion 
on  the  thing,  and  if  you  have  a  cause  of  action,  and 
the  Circuit  Court  thinks  you  have  you  will  be  in  a 
stronger  position,  then,  to  present  it,  will  you  not? 
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Mr.  Sokolov:  Your  Honor,  may  I  get  one  thing 
clear'?  Are  you  deciding  on  the  basis  that  there  is 
no  valid  trade-mark,  or  on  the  basis  that  there  is 
no  unfair  competition,  or  both?  The  reason  I  am 
asking  that  is  this:  This  case  was  originally  filed 
in  the  State  Court.  There  was  a  petition  to  remove, 
and  the  reasons  given  for  removing  it  to  the  Federal 
Court  were  that  it  involved  a  question  of  United 
States  trade-mark,  and  (2)  that  it  involved  certain 
questions  of  copyright.  We  are  all  aware  of  the 
fact  that  it  does  not  involve  any  question  of  copy- 
right in  this  complaint  other  than  I  recite  we  have 
certain  copyrighted  material  which  is  being  im- 
paired by  some  action  of  the  defendant.  So  it 
certainly  could  not  have  come  into  Federal  Court 
based  on  my  copyright  allegations.  The  only  basis 
in  Federal  Court  would  be  on  my  allegations  with 
respect  to  United  States  trade-mark. 

The  Court:  Unless  you  get  in  under  that,  you 
are  not  in  on  unfair  competition. 

Mr.  Sokolov:  That  is  why  I  am  asking  these 
questions.  If  your  Honor  decides  that  it  is  not  a 
valid  trade-mark,  or  even  though  it  was  registered 
as  a  trade-mark  it  was  not  [18]  capable  of  being  a 
valid  trade-mark  by  reason  of  it  not  being  exclusive, 
or  by  reason  of  its  being  descriptive,  or  some  of  the 
other  reasons  advanced  by  counsel  in  his  brief,  the 
court  has  no  jurisdiction  and  I  orally  make  the 
motion  to  remand  it  back  to  the  State  Court. 

The  Court:  I  don't  know  where  this  is  going 
to  lead  us,  and  you  gentlemen  can  help  us  out  on 
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it.  My  conclusion  on  the  thing  is  that  this  matter 
of  the  trade-mark  is  the  essence  of  the  whole  case, 
and  you  are  not  in  court  unless  you  have  a  cause 
of  action  on  trade-mark.  If  you  are  in  court  on 
trade-mark,  then  you  are  in  court  on  unfair  compe- 
tition. I  don't  think  you  are  in  court  on  trade- 
mark. And  I  base  it  largely  on  the  fact  that  you 
have  no  exclusive  right  to  the  use  of  the  name 
''Mark  Twain"  for  the  reason  that  in  the  public 
domain  there  is  historic  material  with  the  name 
"Mark  Twain"  which  belongs  to  everybody.  There- 
fore, I  distinguish  between  some  of  the  cases  you 
rely  upon  where  there  was  obviously  an  exclusive 
right.  That  is  my  thinking  about  the  thing.  Where 
does  that  lead  us  ? 

Mr.  Sokolov:  I  think  it  leads  us  right  back  to 
the  essential  point  that  the  Federal  Court  has  no 
jurisdiction,  and  therefore  a  motion  to  remand  to 
the  State  Court  is  proper. 

The  Court :  Your  cause  of  action  on  unfair  com- 
petition would  be  a  proper  cause  of  action  in  the 
State  Court.  [19] 

Mr.  Sokolov:     Unquestionably. 

The  Court :  What  about  your  cause  of  action  on 
trade-mark?  You  can't  maintain  that  in  the  State 
Court,  can  you*? 

Mr.  Sokolov:  Not  my  federal  registration.  But 
we  have  that  trade-mark  registered  in  every  state 
in  the  Union.  I  may  either  eliminate  it  or  may 
merely  confine  my  allegations  to  the  fact  that  it  is 
not  a   United  States  trade-mark.     I  will  have  to 


vs.  Columbia  Pictures  Corporation  43 

eliminate  it,  that  is  all.  But  I  still  think  we  have 
a  good  cause  of  action  in  the  State  Court. 

The  Court:  Your  suggestion  is  that  my  order 
would  be  to  hold  that  this  court  has  no  jurisdiction 
and  that  the  case  is  therefore  remanded  to  the 
State  Court? 

Mr.  Sokolov:     Yes. 

The  Court :     What  do  you  think  of  that,  counsel  ? 

Mr.  Kaufman:  Well,  your  Honor,  I  think  the 
court  has  jurisdiction,  in  view  of  a  few  cases  which 
I  have  run  across.  Hurn  v.  Oursler,  for  ex- 
ample  

The  Court:  I  have  that  case  in  mind.  What  do 
you  spell  out  of  that  case,  by  the  way? 

Mr.  Kaufman:  That  was  a  copyright  case,  and 
they  held  if  the  Federal  Court  had  jurisdiction  of 
the  copyright  matter  it  also  had  jurisdiction  of  the 
common  law  unfair  competition  cause  of  action 
based  on  substantially  the  same  facts. 

That  case  was  followed  by  another  Supreme  Court 
case,  [20]  the  Armstrong  case.  Armstrong — the 
paint  and  varnish  case,  I  forget  the  principal  word 
in  the  title.  I  will  give  it  to  you  in  just  a  minute. 
That  involved  a  trade-mark,  as  this  does,  and  the 
court  held  that  even  though  they  ruled  adversely  to 
the  plaintiff  on  the  trade-mark  aspect  of  it,  they 
held  that  the  plaintiff's  trade-mark  "Nu-Enamel" 
was  descriptive  and  therefore  not  entitled  to  regis- 
tration, but  they  held,  nevertheless,  plaintiff  had 
alleged  registration  under  the  federal  laws  and 
therefore  that  is  a  federal  question.     Since  it  is  a 
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federal  question  they  retained  jurisdiction  over  the 
unfair  competition  aspect  based  on  substantially  the 
same  facts. 

The  Court:  That  Hurn  v.  Oursler  case  is  going 
to  wind  up  by  being  some  kind  of  a  leading  case. 
We  ran  onto  it  in  Bell  v.  Hood,  a  different  kind  of 
case  entirely.  Bell  sued  Dick  Hood  of  the  F.B.I, 
for  allegedly  falsely  arresting  this  fellow  Bell  of 
Mankind  United.  Judge  Jenney  granted  a  motion 
of  the  United  States  who  was  defending  Hood  on 
the  ground  that  the  court  had  no  jurisdiction.  A 
direct  appeal  was  taken  to  the  Supreme  Court  and 
the  Supreme  Court  reversed,  citing  Hurn  v.  Our- 
sler and  saying  that  the  court  had  jurisdiction  to 
determine  whether  or  not  a  cause  of  action  was 
stated.  It  is  getting  along  close  to  what  you  are 
talking  about.  The  case  then  came  back,  and,  very 
frankly,  I  read  that  case  Bell  v.  Hood  a  dozen  times 
and  read  Hurn  v.  Oursler,  and  it  is  [21]  hard  to 
figure  out  what  the  Supreme  Court  is  talking  about. 
But  when  it  came  back  before  Judge  Mathes  we  then 
made  a  motion  to  dismiss  on  the  ground  no  cause  of 
action  was  stated.     Judge  Mathes  granted  it. 

Apparently  Hurn  v.  Oursler  and  Bell  v.  Hood, 
which  followed  it,  held  that  a  court  may  have  juris- 
diction to,  in  substance,  say  it  has  no  jurisdiction, 
and  jurisdiction  to  say  that  facts  sufficient  have  not 
been  stated  to  bring  the  case  within  the  court's 
jurisdiction 

Mr.  Kaufman:  I  don't  think  this  court  can  pos- 
sibly say  it  has  jurisdiction  of  no  cause  of  action. 
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It  has  jurisdiction,  certainly,  of  the  trade-mark 
cause  of  action,  and  must  rule  that  a  cause  of  action 
has  not,  in  substance,  been  stated.  But  it  is  a 
federal  question.  We  must  distinguish  between 
them.  The  court  has  jurisdiction  if  a  substantial 
federal  question  has  been  stated. 

The  Court:  It  has  jurisdiction  to  state  that  no 
cause  of  action  has  been  stated. 

Mr.  Kaufman:  That's  right,  I  think  that  is  the 
proper  way  to  put  it.  And  I  think  this  court  must 
say  it  has  jurisdiction  at  least  to  that  extent,  and 
rule  on  the  merits  of  the  allegations  with  respect 
to  trade-mark.  Then  I  urge  that  Hurn  v.  Oursler 
and  the  Armstrong  case,  which  really  is  more  in 
point,  gives  this  court  jurisdiction  over  the  unfair 
competition,  and  the  court  should  rule  on  the  merits 
of  that  [22]  cause  of  action  as  well. 

The  Court:  How  does  that  affect  the  result? 
There  are  two  different  jurisdictions.  State  and 
Federal.  Supposing  this  court  holds  that  no  cause 
of  action  has  been  stated  in  either  of  the  causes  of 
action,  doesn't  plaintiff  still  have  his  remedy  in  the 
State  Court  by  refiling  it? 

Mr.  Kaufman:  I  think  not.  I  think  if  this 
court  rules  on  both  of  them,  on  the  merits,  if  this 
court  says  that  plaintiffs  have  stated  no  cause  of 
action  for  trade-mark  and  have  stated  no  cause  of 
action  for  unfair  competition,  that  ends  it.  If  he 
would  file  in  the  State  Court  thereafter,  we  would 
file  a  defense  of  res  judicata,  because  the  court  has 
jurisdiction  by  virtue  of  the  existence  of  a  federal 
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question.  If  the  court  would  just  look  at  that 
Armstrong  case,  it  is  spelled  out  there  with  respect 
to  trade-mark,  very  particularly. 

The  Court :     Do  you  have  the  citation  ? 

Mr.  Kaufman:  Do  you  have  the  Law  Edition 
Series?    It  is  305  U.  S.  350. 

The  Court:  What  do  you  think  of  that,  Mr. 
Sokolov  ? 

Mr.  Sokolov:  I  am  not  familiar  with  the  case, 
but  I  don't  think  counsel  is  correct.  I  don't  think 
that  your  Honor  has  gone  to  the  extent  of  saying 
that  I  have  not  made  out  a  cause  of  action  on  unfair 
competition,  particularly  in  view  of  the  Lanham 
Act.  I  think  your  Honor  has  stated  that  [23]  you 
don't  think  that  there  is  a  valid  cause  of  action 
under  the  trade-mark  title  because  my  clients  do  not 
have  the  exclusive  right  to  the  name  ' '  Mark  Twain. ' ' 
And  if  your  Honor  rules  that  this  court  has  no 
jurisdiction  because  of  the  trade-mark  allegations, 
it  cannot  entertain,  according  to  counsel's  own  brief, 
the  cause  of  action  based  on  unfair  competition, 
even  though  it  states  a  valid  cause  of  action  on 
unfair  competition,  because  unfair  competition 
standing  by  itself,  not  coupled  with  a  federal  ques- 
tion, the  court  cannot  entertain  the  so-called  valid 
cause  of  action  based  on  unfair  competition.  Not 
that  the  court  has  no  jurisdiction 

The  Court:  There  is  another  consideration,  too, 
counsel,  that  we  should  keep  in  mind.  That  is,  you 
were  moved  into  the  Federal  Court  against  your 
will. 
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Mr.  Sokolov:     That  is  right. 

The  Court :  You  elected  to  sue  in  the  State  Court. 
The  defendant  brought  you  into  the  Federal  Court 
on  a  removal.     Is  that  right? 

Mr.  Kaufman:     Yes. 

The  Court :  Now,  if  you  do  have  a  cause  of  action 
in  unfair  competition  in  the  State  Court,  certainly 
there  should  be  some  way  that  the  door  wouldn't  be 
shut  in  your  face  because  of  the  fact  that  he  brought 
you  into  this  forum. 

Mr.  Sokolov:  He  brought  me  in  here  saying 
that  I  have  [24]  alleged  a  trade-mark  cause  of  ac- 
tion. He  comes  in  here  and  says  my  trade-mark  is 
no  good,  there  is  no  jurisdiction  in  this  court  to 
entertain  the  trade-mark  cause  of  action. 

The  Court :  Then  he  wants  to  go  further  and  say 
having  got  you  into  this  court  and  having  knocked 
you  out  on  your  trade-mark,  you  are  knocked  out 
on  your  unfair  competition. 

Mr.  Sokolov:     That  is  it. 

The  Court :  If  that  is  the  result  that  is  following, 
that  looks  to  me  a  little  unconscionable.  What  do 
you  think  about  that,  counsel  ? 

Mr.  Kaufman:  Your  Honor,  I  don't  know.  I 
was  urging  that  the  court  not  just  shut  the  door  in 
counsel's  face,  but  rule  on  the  merits  of  the  unfair 
competition.  But  it  may  be  that  if  this  court  re- 
mands, then  plaintiff's  right  in  the  State  Court 
would  be  merely  to  urge  the  unfair  competition, 
leaving  out  any  reference  to  the  federal  question, 
or  else  it  would  be  subject  to  removal  once  more. 


48  Thomas  G.  Chamberlain,  etc. 

Mr.  Sokolov:  I  guarantee  you  I  will  not  raise 
any  federal  question. 

The  Court:  Of  course,  counsel,  your  motion  is 
in  the  alternative.  You  have  made  a  motion  to 
dismiss  each  cause  of  action  both  upon  the  ground 
of  no  jurisdiction  and  upon  the  ground  that  no 
claim  has  been  stated. 

Mr.  Kaufman:  That  is  right.  There  is  no  dis- 
pute, is  there,  your  Honor,  that  this  court  will  dis- 
pose of  the  trade-mark  [25]  cause  of  action  on  its 
merits  % 

The  Court:  Well,  as  I  remember  that  Hurn  v. 
Oursler,  it  is  that  w^e  have  jurisdiction  to  say  that 
no  cause  of  action  is  stated,  whatever  that  means. 

I  was  just  looking  at  1441  (c)  of  Title  28.  It 
does  not  help  us,  probably,  but  it  says: 

"Whenever  a  separate  and  independent  claim 
or  cause  of  action,  which  would  be  removable 
if  sued  upon  alone,  is  joined  with  one  or  more 
otherwise  non-removable  claims  or  causes  of 
action, ' ' 

that  would  be  unfair  competition 


"the  entire  case  may  be  removed  and  the  dis- 
trict court  may  determine  all  issues  therein,  or, 
in  its  discretion,  may  remand  all  matters  not 
otherwise  within  its  original  jurisdiction." 

What  does  that  last  mean? 

Mr.  Kaufman:     Would  your  Honor  please  read 
that  portion  again? 

The  Court :     *  *  *  the  entire  case  may  be  removed 
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and  the  district  court  may  determine  all  issues 
therein,  or,  in  its  discretion,  may  remand  all 
matters  not  otherwise  within  its  original  juris- 
diction. ' ' 

Mr.  Sokolov:  This  case  would  be  to  remand  the 
unfair  competition  cause  of  action.  [26] 

Mr.  Kaufman:  Well,  your  Honor,  I  think  the 
philosophy  of  permitting  the  court  to  hear  the  en- 
tire case  is  to  prevent  piecemeal  litigation.  In  other 
words,  if  a  man  comes  in  here  and  states  a  cause 
of  action  for  trade-mark  or  attempts  to,  he  should 
also  be  heard  on  the  merits  as  to  the  unfair  compe- 
tition which  relates  to  the  same  facts.  That  was 
the  holding  in  the  Armstrong  case  very  directly, 
that  was  the  holding  of  the  Hurn  case  in  connec- 
tion with  copyright. 

Mr.  Sokolov :  How  do  you  reconcile  that  with  the 
cases  where  the  courts  have  held  since  there  was 
no  jurisdiction  with  respect  to  federal  trade-mark, 
and  the  only  thing  left  was  unfair  competition,  and 
since  you  must  have  a  federal  question  involved, 
then  the  whole  case  fell? 

Mr.  Kaufman:  There  are  no  such  cases  that  I 
know  of  except  two,  and  those  were  expressly  over- 
ruled by  the  Hurn  case. 

The  Court:  The  reviser's  notes  may  give  us  some 
help  here. 

Mr.  Kaufman :    Is  that  1441  (c)  ? 

The  Court:    Yes,  under  1441. 

''Eules  18,  20,  and  23  of  the  Federal  Rules 
of  Civil  Procedure  permit  the  most  liberal  join- 
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der  of  parties,  claims,  and  remedies  in  civil 
actions.  Therefore,  there  will  be  no  procedural 
difficulty  occasioned  by  the  removal  of  the  en- 
tire action.  Conversely,  if  the  court  so  desires, 
it  may  remand  to  the  State  Court  all  non- 
removable matters." 

That  is  undoubtedly  what  they  meant  by  that 
language  in  the  latter  part  of  1441. 

Mr.  Kaufman:  Your  Honor,  the  question  then 
boils  down  to  should  this  court  exercise  its  discre- 
tion by  sending  back  the  unfair  competition  aspects 
of  this  whole  matter?  And  we  urge  that  this  court 
should  not,  but  should  rule  on  it  here  Because  if 
it  were  going  back  to  the  State  Court  and  the  State 
judge  would  hear  exactly  the  same  arguments,  the 
same  facts,  it  would  be  just  repetitious  of  what  we 
have  gone  through  here.  It  seems  to  me  this  is 
an  ideal  case  for  retaining  jurisdiction. 

The  Court :  I  conclude  from  three  minutes '  study, 
which  is  not  the  way  to  make  a  conclusion,  that 
what  this  means  is  that  if  there  was  jurisdiction  in 
this  court  to  rule  on  the  trade-mark  matter,  there 
is  also  jurisdiction,  if  the  court  wants  to  exercise 
it,  to  rule  on  the  unfair  competition  matter;  or,  in 
the  alternative,  it  having  been  a  non-removable  mat- 
ter this  court  may  remand  it  to  the  State  Court. 
It  seems  to  me  this  court  has  that  discretion. 

Mr.  Kaufman:  I  believe  it  has,  and  we  are  sim- 
ply urging  the  court  to  exercise  discretion  in  ruling 
on  it  here,  because  [28]  it  has  heard  the  argument. 
The  same  questions  exist  as  to  both  theories. 
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The  Court :  That  would  all  be  good  if  it  were  not 
for  this  situation  I  am  talking  about,  where  you 
bring  the  plaintiff  into  this  court  and  stick  his  neck 
on  the  block  and  his  head  is  chopped  off  on  the  one 
cause  of  action,  and  then  you  want  to  execute  him 
on  the  second  cause  of  action.  He  didn't  choose 
this  forum.  That  is  the  only  thing  that  bothers  me 
about  it. 

Of  course,  from  the  plaintiff's  standpoint,  I  don't 
know  but  what  you  are  just  as  well  off  with  an  ap- 
peal to  the  Circuit  Court  of  Appeals  as  you  would 
be  to  retry  this  in  the  State  Court. 

Mr.  Sokolov :     If  your  Honor  please,  I  prefer 

The  Court:  In  which  event  you  could  review  in 
one  cause  the  rulings  on  the  two  causes  of  action. 
If  this  is  sent  back  piecemeal  you  would  still  have 
an  appeal  from  my  ruling  on  the  trade-mark  end 
of  it.  If  you  get  tossed  out  in  the  State  Court 
you  would  have  to  have  a  separate  appeal  on  the 
unfair  competition. 

Mr.  Sokolov:  If  your  Honor  please,  I  am  in  a 
position  where  I  haven't  any  choice.  I  have  had 
certain  instructions  from  my  clients.  One  of  the 
plaintiff's  attorneys  here  is  a  firm  of  attorneys,  the 
other  trustee  is  also  represented  by  counsel  who 
give  me  certain  specific  instructions.  Frankly  [29] 
they  were  adverse  to  this  matter  being  removed  to 
the  Federal  Court  and  have  written  me  letter  after 
letter  trying  to  get  it  remanded  to  the  State  Court. 

The  Court:  Do  you  make  any  objection  to  his 
oral  motion  for  remand? 
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Mr.  Kaufman:    Yes,  your  Honor,  we  object  to  it. 

The  Court:  I  am  talking  merely  about  the  form 
of  it,  the  fact  that  it  is  made  orally,  rather  than 
in  writing? 

Mr.  Kaufman:  No,  we  have  no  objection  to  the 
form. 

The  Court:  The  order  of  the  court  is  going  to 
be  this:  I  hold  that  I  have  jurisdiction  over  the 
cause  of  action  involving  trade-mark,  and  on  the 
basis  of  Hurn  v.  Oursler  and  Bell  v.  Hood,  and 
the  Armstrong  case,  I  hold  that  no  cause  of  action 
is  stated  on  trade-mark. 

I  interpret  Section  1441  and  the  Reviser's  Notes 
to  mean  that  I  have  discretion  to  remand  to  the 
State  Court  the  non-removable  cause  of  action  on 
unfair  competition.  Your  copyright  cause  of  action 
is  out,  anyhow.  Accordingly,  I  direct  a  remand  of 
the  cause  of  action  on  unfair  competition  to  the 
State  Court. 

I  am  motivated  by  one  other  consideration  besides 
Section  1441  and  the  Reviser's  Notes  thereto,  and 
that  is  the  matter  that  I  have  just  mentioned, 
namely,  that  the  plaintiff  was  brought  into  this 
court  on  removal  proceedings  through  no  act  of  his 
own,  and  that  he  had  originally  elected  to  file  [30] 
his  suit  in  the  State  Court;  therefore  I  think  he 
should  have  the  chance  to  pursue  his  remedy  on 
unfair  competition  in  the  State  Court. 

I  also  hold  that  the  cause  of  action  on  copyright, 
whatever  the  number  of  it  is,  fails  to  state  a  cause 
of  action. 
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You  have  three  causes  of  action 


Mr.  Sokolov:  One  on  the  so-called  moral  rights, 
one  on  unfair  competition,  and  one  on  infringement 
of  trade-mark.  ,.  . 

The  Court:  I  hold  that  the  alleged  cause  of  ac- 
tion on  moral  rights  fails  to  state  a  cause  of  action. 

Can  we  designate  it  for  the  clerk  so  that  he  will 
know?  Which  is  your  unfair  competition  cause  of 
action,  the  third? 

Mr.  Sokolov.  It  is  pretty  hard.  I  have  got  it 
interwoven  all  the  way  through.  I  would  rather 
the  court  wouldn't  designate  which  particular  cause 
of  action. 

The  Court :  We  will  not  designate  them  by  parti- 
cular causes  of  action  except  as  to  the  substance 
thereof. 

Mr.  Kaufman:  Your  Honor,  before  we  adjourn 
may  I  be  heard  briefly  on  the  question  of  how  your 
discretion  should  be  exercised? 

The  Court:     Yes. 

Mr.  Kaufman:  Section  1441(c),  as  you  have 
read  it,  expressly  contemplates  a  situation  where  a 
matter  has  been  already  removed  from  the  State 
Court  to  the  Federal  Court.  So  in  all  cases  coming 
up  under  Section  1441  the  court  has  [31]  jurisdic- 
tion— I  mean  the  court  has  the  choice  of  electing 
to  keep  it  all  or  send  part  of  it  back,  and  in  all  of 
the  cases  coming  up  under  that  section  the  plaintiff 
has  been  deprived  of  the  choice  of  forum  which  he 
exercised.  That  is  contemplated  every  time  a  court 
must  make  a  decision  under  1441. 
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Wliat  I  have  in  mind  is  your  Honor  giving  as  a 
ground  for  his  decision  the  fact  that  plaintiff  origi- 
nally wanted  to  be  in  the  State  Court.  The  plaintiff 
wanted  to  be  in  the  State  Court  in  every  case  which 
comes  up  under  1441,  so  that  is  no  reason  for  exer- 
cising the  court's  discretion  one  way  or  the  other. 
It  seems  to  me  the  real  basis  for  exercising  discre- 
tion is  what  is  expedient,  what  would  avoid  repeti- 
tion. In  this  case  it  is  pointed  up  because  the 
allegations  relating  to  trade-mark  and  the  allega- 
tions relating  to  unfair  competition  are  in  substance 
and  in  form  so  interwoven  that  you  can't  separate 
them,  that  is  the  type  of  thing  that  was  contem- 
plated in  Hurn  v.  Oursler  and  the  Armstrong  case. 
If  the  court  remands  the  unfair  competition  aspects 
of  this  case,  I  can't  conceive  of  a  single  case  where 
it  should  keep  jurisdiction  of  the  whole  matter. 
Everything  points 

The  Court :  There  is  a  lot  of  logic  to  your  argu- 
ment. The  distinction  between  the  cases  that  fall 
under  the  Hurn  v.  Oursler  rule  and  the  other  cases 
are  those,  on  the  one  hand,  where  the  same  set  of 
facts  is  relied  upon,  really,  for  [32]  two  separate 
causes  of  action,  and  in  the  second  category  is  the 
case  where  you  have  one  cause  of  action  on  which 
there  is  federal  jurisdiction  and  another  cause  of 
action  which  tags  along  and  can  be  heard  by  this 
court  because  it  does  have  jurisdiction  of  the  first, 
but  vfhich  second  cause  of  action  is  not  a  part  of 
nor  inseparable  from  the  first  cause  of  action.  Is 
that  right? 
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Mr.  Kaufman:  That  is  right.  And  in  this  case 
they  are  inseparable,  because  the  same  acts  which 
we  are  accused  of  doing  constitute  plaintiffs'  cause 
of  action  for  violation  of  trade-mark  and  also  for 
unfair  competition. 

The  Court:  I  will  tell  you,  since  you  make  objec- 
tion I  am  going  to  read  those  cases  further.  I  am 
going  to  reread  the  Hurn  v.  Oursler  case  and  study 
this  note  a  little  bit  further,  and  instead  of  making 
a  three-minute  decision  I  will  see  what  should  be 
done. 

Mr.  Kaufman :  I  might  point  out  one  more  thing. 
In  connection  with  1338(b),  which  I  refer  to  where 
they  stated  the  court  shall  have  jurisdiction  of  un- 
fair competition  when  joined  with  a  cause  of  action 
for  trade-mark,  1338(b)  of  Title  28,  the  Reviser's 
Notes  indicate  the  purpose  which  should  guide  a 
court  by  pointing  out  that  we  want  to  avoid  piece- 
meal litigation,  we  don't  want  to  hear  the  same 
thing  partly  here  and  partly  in  the  State  Court. 

Mr.  Sokolov:  We  haven't  gone  into  the  merits  of 
unfair  [33]  competition.  You  keep  saying  that  you 
will  hear  this  thing  piecemeal.  The  court  has  only 
ruled  on  the  question  of  jurisdiction. 

The  Court:  I  am  going  to  set  aside  the  order 
I  made  with  the  one  exception :  I  hold  that  no  cause 
of  action  is  stated  on  trade-mark,  and  the  court  has 
jurisdiction  to  so  determine.  That  is  all  I  hold 
presently.  The  rest  of  it  I  will  take  under  submis- 
sion and  decide  after  I  read  the  notes  and  the  cases. 

The  Clerk:  Are  you  staying  the  entry  of  formal 
order  on  thati 
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The  Court:  Yes,  I  am  just  indicating  that  part 
of  my  ruling,  and  I  will  give  you  a  minute  order 
after  I  read  these  cases. 

Mr.  Sokolov:  I  wish  to  make  one  statement,  if 
your  Honor  please.  I  don't  think  it  is  quite  a<3- 
curate  when  counsel  says  that  I  will  have  to  rely  on 
the  same  set  of  facts  to  establish  my  unfair  competi- 
tion cause  of  action  as  I  did  on  the  trade-mark.  I 
think  I  can  safely  establish  my  unfair  competition 
cause  of  action  without  any  basis  or  relationship  to 
whether  or  not  we  have  a  trade-mark  on  "Mark 
Twain."  To  that  extent  I  think  it  differs  from  the 
cases  that  counsel  has  cited. 

Mr.  Kaufman :  I  have  no  dispute  with  what  you 
said,  but  whether  or  not  you  have  a  trade-mark  is  a 
legal  question.  I  [34]  am  talking  of  the  facts. 

Mr.  Sokolov:  I  won't  have  to  rely  on  "Mark 
Twain"  in  my  unfair  competition. 

Mr.  Kaufman:  But  you  accuse  us  of  making 
certain  representations.  Those  representations  are 
the  only  ones  that  you  can  rely  on,  because  they  are 
the  only  ones  you  have  pleaded. 

Mr.  Sokolov:     That  is  right. 

Mr.  Kaufman:  They  are  alleged  both  to  violate 
the  trade-mark  and  to  constitute  unfair  competi- 
tion. In  that  sense  the  only  acts  we  did  violate  two 
rights  which  you  claim  to  have,  one  in  trade-mark 
and  one  in  unfair  competition.  As  the  Supreme 
Court  said,  it  is  just  two  different  epithets  for  the 
same  wrong. 

The  Court:  All  right.  The  matter  will  be  taken 
under  submission. 
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Mr.  Kaufman:  Your  Honor,  I  served  counsel 
with  a  supplemental  memorandum  of  just  one  case 
which  summarizes  a  lot  of  the  cases  I  set  forth  in 
my  brief,  and  I  think  it  would  be  helpful  if  I  may 
file  it. 

The  Court :     You  may  file  it  with  the  clerk. 

Mr.  Sokolov:  I  wish  to  thank  your  Honor  for 
your  consideration.  I  know  it  is  an  unusual  and 
rather  difficult  problem. 

The  Court:  Thanks  for  your  very  exhaustive 
briefs  on  [35]  the  matter. 

Mr.  Sokolov:  I  thought  I  had  to  have  an  ex- 
haustive brief,  because  a  lot  of  law  had  to  be  read 
to  try  to  establish  it.  [36] 

Certificate 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  19th  day 
of  May,  A.D.  1950. 

/s/  SAMUEL  GOLDSTEIN, 
Official  Reporter. 

[Endorsed] :     Filed  May  19,  1950. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  from  1  to  130,  inclusive,  contain  the 
original  Petition  for  Removal;  Amended  Complaint 
for  Injunction,  Unfair  Competition  and  for  an 
Accounting  and  Damages;  Notice  of  Motions  to 
Dismiss  and  to  Strike  from  Amended  Complaint 
and  Memorandum  of  Points  and  Authorities ;  Plain- 
tiffs'  Statement  and  Answering  Memorandum  of 
Points  and  Authorities  in  Opposition  to  Defendant's 
Motions  to  Dismiss  and  to  Strike  from  Amended 
Complaint;  Defendant's  Closing  Memorandum  in 
Support  of  Motions  to  Dismiss  and  to  Strike  from 
Amended  Complaint;  Defendant's  Supplemental 
Memorandum  in  Support  of  Motions  to  Dismiss  and 
to  Strike  from  Amended  Complaint;  Order  of  Dis- 
missal; Notice  of  Entry  of  Dismissal;  Notice  of 
Appeal;  Order  Extending  Time  to  Docket  Appeal; 
Designation  of  Contents  of  Record  on  Appeal; 
Designation  of  Additional  Contents  of  Record  on 
Appeal  and  Order  Extending  Time  to  File  Record 
and  Docket  Appeal  which,  together  with  original 
reporter's  transcript  of  proceedings  on  January  30, 
1950,  transmitted  herewith,  constitute  the  record  on 
appeal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $2.00 
which  sum  has  been  paid  to  me  by  appellants. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  22nd  day  of  May,  A.D.  1950. 

EDMUND  L.  SMITH, 

Clerk. 

[Seal]  By  /s/  THEODORE  HOCKE, 

Chief  Deputy. 


[Endorsed)  :  No.  12554.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Thomas  G.  Cham- 
berlain and  Central  Hanover  Bank  &  Trust  Com- 
pany as  Successor  Trustees  under  the  Last  Will 
and  Testament  of  Samuel  L.  Clemens,  deceased, 
Mark  Twain  Company  and  Clara  Clemens  Samos- 
soud.  Appellants,  vs.  Columbia  Pictures  Corpora- 
tion, Appellee.  Transcript  of  Record.  Appeal  from 
the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division. 

Filed  May  23,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12554 

THOJVIAS  G.  CHAMBEELAIN  and  CENTRAL 
HANOVER  BANK  &  TRUST  COMPANY  as 
Successor  Trustees  Under  the  Last  Will  and 
Testament  of  Samuel  L.  Clemens,  deceased, 
MARK  TWAIN  COMPANY  and  CLARA 
CLEMENS  SAMOSSOUD, 

Appellants, 
vs. 

COLUMBIA  PICTURES  CORPORATION,  a 
Corporation,  DOE  ONE,  DOE  TWO  and  DOE 
ONE  CORPORATION, 

Appellees. 

POINTS  ON  WHICH  APPELLANTS  INTEND 
TO  RELY,  AND  DESIGNATION  OF 
RECORD 

To  the  Clerk  of  the  Above-Entitled  Court: 

The  appellants  intend  to  rely  on  the  following 
points : 

1.  The  trademark  "Mark  Twain"  is  a  valid 
trademark  under  the  laws  of  the  United  States,  and 
that  Appellants  have  stated  a  cause  of  action  against 
the  Appellees  for  infringement  of  the  Federal 
Trademark  Act. 

2.  That  Appellants  have  stated  and  alleged  a 
cause  of  action  for  unfair  competition,  and  the  Dis- 
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trict  Court  was  in  error  in  dismissing  Appellants* 
cause  of  action  upon  the  ground  and  for  the  reason 
that  the  amended  complaint  failed  to  state  a  claim 
upon  which  relief  could  be  granted. 

The  appellants  designate  the  following  portions 
of  the  record,  proceedings  and  evidence,  which  is 
material  to  the  consideration  of  the  appeal  in  the 
above  cause: 

1.  Plainti:ffs'  Amended  Complaint  for  Injunc- 
tion, Unfair  Competition  and  for  an  Accounting 
and  Damages. 

2.  Defendant's  Notice  of  Motions  to  Dismiss 
and  to  Strike  from  Amended  Complaint  and  Memo- 
randum of  Points  and  Authorities. 

3.  Plaintiffs'  Statement  and  Answering  Memo- 
randum of  Points  and  Authorities  in  Opposition  to 
Defendant's  Motion  to  Dismiss  and  to  Strike  from 
Amended  Complaint. 

4.  Defendant's  Closing  Memorandum  in  Support 
of  Motions  to  Dismiss  and  to  Strike  from  Amended 
Complaint. 

5.  Defendant's  Supplemental  Memorandum  in 
Support  of  Motions  to  Dismiss  and  to  Strike  from 
Amended  Complaint. 

6.  Order  of  Dismissal,  dated  February  7,  1950, 
signed  by  James  M.  Carter,  District  Judge  of  the 
above-entitled  Court. 

7.  Reporter's  transcript  of  hearing  of  Appellees' 
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(defendant's)  motion  to  dismiss  the  amended  com- 
plaint, said  hearing  having  been  had  on  January 
30,  1950. 

8.     Notice  by  Clerk  of  Entry  of  Judgment,  dated 
February  8, 1950. 

Notice  of  Appeal.  Clerk's  Certificate. 

Dated:    May  31,  1950. 

/s/  HARRY  E.  SOKOLOV, 

Attorney  for  Appellants. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  June  1,  1950. 
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No.  12554. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Thomas  G.  Chamberlain  and  Central  Hanover  Bank 
&  Trust  Company,  as  Successor  Trustees  under  the 
Last  Will  and  Testament  of  Samuel  L.  Clemens, 
deceased,  Mark  Twain  Company  and  Clara  Clemens 
Samossoud, 


vs. 

Columbia  Pictures  Corporation, 


Appellants, 


Appellee. 


APPELLANTS'  OPENING  BRIEF. 


I. 

Pleadings. 

The  plaintiffs,  who  are  the  daughter,  testamentary 
trustees  and  all  other  representatives  of  the  Estate  of 
Samuel  L.  Clemens  (Mark  Twain),  the  well  known  writer 
who  died  April  21,  1910,  commenced  the  proceedings 
against  the  defendant  by  filing  an  amended  complaint  for 
injunction  to  restrain  the  defendants  from  the  use  of 
plaintiffs'  United  States  trademark  ''Mark  Twain"  in 
connection  with  a  motion  picture  produced  by  the  defend- 
ant, and  for  unfair  competition  and  for  an  accounting  and 
damages.    [Clk.  Tr.  pp.  2-16.] 
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The  defendant  filed  a  notice  of  Motion  to  Dismiss  and 
to  Strike  said  Amended  Complaint.  [Clk.  Tr.  pp.  17-21.] 
Upon  the  hearing  of  said  Motion  to  Dismiss  and  to  Strike, 
the  District  Judge  granted  said  motions  upon  the  ground 
and  for  the  reason  that  the  amended  complaint  failed  to 
state  a  claim  upon  which  relief  could  be  granted.  [Clk. 
Tr.  pp.  21-22.]  It  is  contended  that  the  District  Court 
had  jurisdiction  and  this  court  has  jurisdiction  to  review 
the  decree  or  order  in  question  by  virtue  of  the  Trademark 
Act  and  particularly  the  provisions  of  the  Lanham  Trade- 
mark Act  of  July  5,  1946,  Stat.  427  incorporated  in  15 
U.  S.  C.  A.,  Sections  1051-1127,  and  particularly  Section 
1125,  subdivision  (a),  15  U.  S.  C  A. 

II. 
Statement  of  the  Case. 

The  amended  complaint  for  injunction,  unfair  competi- 
tion and  for  an  accounting  and  damages  alleges  that  plain- 
tiffs are  the  daughter,  testamentary  trustees  and  all  other 
representatives  of  the  Estate  of  Samuel  L.  Clemens  (Mark 
Twain),  the  well  known  writer  who  died  April  21,  1910. 
That  under  the  Last  Will  and  Testament  of  Samuel  L. 
Clemens,  deceased  (Mark  Twain)  any  and  all  rights  in 
and  to  literary  material  written  by  him  during  his  life- 
time, whether  published  or  unpublished  and  which  he 
possessed  at  the  time  of  his  death,  as  well  as  all  of  the 
stock  of  the  Mark  Twain  Corporation,  were  placed  in  a 
trust;  that  the  trustees  named  and  designated  in  the  Last 
Will  and  Testament  as  the  trustees  for  the  trust  created 
by  said  Will,  succeeded  to  any  and  all  rights  which  the 
said  Samuel  L.  Clemens  had  in  all  literary  properties  writ- 
ten by  him  at  the  time  of  his  death. 

That   the   plaintiffs   are   the    successor   trustees    of    the 
trust  aforementioned,  and  are  now  and  at  all  times  men- 
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tioned  in  the  complaint  were  the  sole  owners  of  all  of  the 
stock  and  own  and  control  the  said  Mark  Twain  Company, 
and  are  now  and  at  all  times  mentioned  in  the  complaint 
were  the  sole  owners  of  literary  properties  and  rights  in 
and  to  literary  properties  possessed  by  Samuel  L.  Clemens 
at  the  time  of  his  death.  That  the  plaintiff  Clara  Clemens 
Samossoud  is  the  daughter  and  sole  heir  of  the  deceased 
Samuel  L.  Clemens  and  is  named  in  his  Last  Will  and 
Testament  as  the  sole  income  beneficiary  of  the  trust 
created  under  the  Will  during  the  life  of  the  trust  and  by 
the  terms  of  the  Will  after  the  expiration  of  the  trust,  will 
succeed  to  all  rights  in  and  to  the  literary  property  of 
Samuel  L.  Clemens. 

The  amended  complaint  alleges  that  within  the  past 
several  years  plaintiffs  have  registered  the  name  "Mark 
Twain"  as  a  trademark  in  all  states  and  with  the  United 
States  government  and  in  recent  years  the  plaintiffs  have 
licensed  the  use  of  the  name  "Mark  Twain"  for  literary 
productions  and  commercial  purposes  in  connection  with 
non-literary  products.  That  with  respect  to  a  great  many 
of  the  literary  properties  of  Samuel  L.  Clemens  (Mark 
Twain),  deceased,  full  copyright  protection  exists  in  the 
United  States  as  well  as  in  many  foreign  countries  and 
that  with  respect  to  the  literary  properties  that  are  so 
protected  by  copyright,  the  plaintiffs  are  the  owners  there- 
of and  have  the  sole  and  exclusive  right  to  sell,  license,  or 
otherwise  deal  in  said  literary  properties. 

The  amended  complaint  further  alleges  that  Samuel  L. 
Clemens  (Mark  Twain),  during  his  lifetime  composed 
and  wrote  a  short  story  entitled  "The  Celebrated  Jumping 
Frog  of  Calaveras  County."  That  said  short  story  be- 
came and  still  is  very  popular,  and  has  been  at  all  times 
mentioned  herein,  and  still   is,   identified   by   the   reading 


public  as  one  of  the  more  famous  of  Mark  Twain's  literary 
properties,  and  has  been  known  and  recognized  by  the 
reading  public  as  an  outstanding  example  of  the  unusual 
literary  style,  wit,  humor,  talents  and  ability  of  Mark 
Twain  and  his  literary  writings.  That  the  said  story 
"The  Celebrated  Jumping  Frog  of  Calaveras  County" 
was  not  protected  by  copyright  at  the  time  of  the  filing 
of  the  complaint. 

That  in  the  year  1948,  the  defendant  Columbia  Pictures 
Corporation,  who  are  engaged  in  the  business  of  produc- 
ing, manufacturing  and  distributing  motion  picture  photo- 
plays, produced  and  caused  to  be  distributed  a  motion  pic- 
ture photoplay  entitled  "Best  Man  Wins"  and  at  the 
time  of  the  filing  of  the  complaint,  said  defendant  was 
and  is  still  continuing  to  cause  said  motion  picture  photo- 
play to  be  released,  distributed  and  exhibited  in  thousands 
of  motion  picture  theatres  throughout  the  United  States. 

That   in   connection   with   the   production,   distribution, 
release  and  exhibition  of  the  said  motion  picture  photoplay, 
"Best   Man  Wins,"   the   defendant   has   advertised,   pub- 
licized and  exploited   the  aforementioned  motion   picture 
photoplay  as  "One  of  Mark  Twain's     favorite  stories," 
and  caused  to  be  inserted  in  various  newspapers,  maga- 
zines,  periodicals   and   motion   picture   trade   papers    and 
magazines,  advertising  and  publicity  in  various  words  and 
phrases    indicating    that    said    motion    picture    photoplay 
"Best  Man  Wins"  is  based  on  a  story  written  by  Mark 
Twain,     for  example,  "Mark  Twain's  tale  of  a  gamble 
in  hearts!"  which  was  advertised  in  the  New  York  Daily 
Mirror,  issue  of  October  8,  1948,  Brooklyn  edition,  page 
32;   "Mark  Twain's   Favorite   Story,"   advertised    in   the 
Courier  Journal,  Louisville.  Kentucky,  June  11.  1948,  page 
4,  Section  2;  "Mark  Twain's  Lovable  Rogue,  who  would 
a  wandering  and  a  wooing  go"  (referring  to  the  character 
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in  the  picture  of  Smiley  rather  than  the  story),  contained 
in  advertising  matter  appearing  in  the  front  of  the  Orient 
Theatre,  Jersey  City,  New  Jersey,  on  September  16,  1948; 
"A  Story  only  Mark  Twain  Could  Tell,"  appearing  on 
advertising  matter  in  the  front  of  the  Orient  Theatre, 
September  16,  1948.  From  time  to  time  and  intermittent- 
ly, defendant  additionally  advertised  and  exploited  the 
motion  picture  "Best  Man  Wins" — "That  the  said  picture 
is  based  upon  the  story  'The  Celebrated  Jumping  Frog  of 
Calaveras  County.'  " 

That  during  his  lifetime,  the  said  Samuel  L.  Clemens, 
deceased  (Mark  Twain),  never  wrote  or  composed  any 
story  or  literary  property  entitled  "Best  Man  Wins." 

That  the  famous  story  aforementioned,  wTitten  by 
Samuel  L.  Clemens,  entitled  "The  Celebrated  Jumping 
Frog  of  Calaveras  County"  is  a  short  story  dealing  with 
a  single  incident  in  the  life  of  one  Jim  Smiley.  Nothing 
in  this  story  appears  concerning  Smiley's  life  or  character, 
except  that  it  is  pointed  out  that  he  would  bet  on  anything. 
In  the  story,  Jim  Smiley  owns  a  jumping  frog  called 
"Dan'l  Webster,"  and  he  makes  a  bet  with  another  man 
who  produces  another  frog,  as  to  which  frog  can  jump 
the  farthest.  Jim  Smiley  loses  the  bet  because  the  other 
man  fills  "Dan'l  Webster"  with  buckshot  so  that  he  can- 
not jump,  and  the  story  ends  with  Jim  Smiley  chasing  the 
other  man  after  he  finds  out  the  trick  that  has  been  played 
upon  him. 

In  the  motion  picture  photoplay  produced,  distributed, 
released  and  exploited  by  the  defendant  as  aforementioned, 
entitled  "Best  Man  Wins,"  there  is  a  flash  at  the  outset 
that  reads:  "Based  on  the  Mark  Twain  story,  'The  Cele^ 
brated  Jumping  Frog  of  Calaveras  County.'  " 


The  character  Jim  Smiley,  who  was  the  central  char- 
acter in  Mark  Twain's  story,  is  also  the  central  character 
of  the  motion  picture,  but  the  story  itself,  is  completely 
different  from  the  Mark  Twain  story,  and  actually,  the 
incident  which  is  the  center  of  the  Mark  Twain  story  does 
not  appear  in  the  motion  picture  at  all,  although  the  jump- 
ing frog,  ''Dan'l  Webster,"  appears  throughout  the  movie. 
The  frog  does  get  filled  with  buckshot  at  the  end  of  the 
movie,  but  the  incident  is  entirely  different  from  that  set 
forth  in  the  story  by  Mark  Twain  and  Jim  Smiley  states 
that  the  buckshot  trick  was  one  he  "learned  in  Calaveras 
County,  California."  The  motion  picture  tells  a  very 
common,  ordinary,  and  what  is  commonly  characterized 
in  the  motion  picture  theatrical  industry  as  "corny"  love 
story.  Jim  Smiley  married  the  lady  of  the  movie,  had  a 
son  by  her,  then  deserted  her  and  never  even  wrote  her 
a  letter  for  about  twelve  years.  Then  he  showed  up  again 
and  made  a  hit  with  the  boy,  and  later  remarried  the 
mother  of  the  boy.  During  the  absence  of  Jim  Smiley,  the 
mother  had  secured  a  divorce  and  had  planned  to  marry 
another  man.  In  the  Mark  Twain  story  there  was  noth- 
ing about  the  life  of  Jim  Smiley,  except  that  he  was  a 
natural  born  gambler,  and  would  bet  on  anything,  but  in 
the  motion  picture  photoplay,  Jim  Smiley  turns  out  to  be 
not  only  a  gambler,  but  a  wife  deserter  as  well. 

That  the  motion  picture  photoplay  entitled  "Best  Man 
Wins"  produced  and  exhibited  by  the  defendant,  is  an 
inferior  motion  picture  photoplay,  falsely  and  untruly 
representing  that  Samuel  L.  Clemens,  deceased  (Mark 
Twain),  was  the  author  or  composer  of  the  story  upon 
which  it  is  based. 

That  the  defendant  in  producing  the  motion  picture 
photoplay  aforementioned,  "Best  Man  Wins,"  deformed 
and  mutilated  the  literary  property  of  the  deceased  Mark 
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Twain,  entitled  "The  Celebrated  Jumping  Frog  of  Cala- 
veras County,"  and  has  advertised,  publicized,  exploited, 
and  announced  to  the  general  public  at  large  that  such 
deformed  and  mutilated  story  was  in  fact  the  literary 
composition  of  Mark  Twain,  when  in  truth  and  in  fact, 
such  representations,  announcements,  publications  and  ad- 
vertising were  false  and  untrue,  and  the  defendant  well 
knew  them  to  be  false  and  untrue,  and  caused  such  an- 
nouncements, advertising,  publications  and  exploitation  to 
be  made  for  the  sole  purpose  of  deceiving  the  general 
public,  for  defendant's  own  personal  profit  and  advantage, 
resulting  in  damage  and  injury  to  the  plaintiffs  and  the 
property  of  the  plaintiffs. 

That  by  reason  of  the  acts  and  conduct  of  the  defend- 
ant as  aforementioned  in  connection  with  the  production 
and  exhibition  and  the  advertising  and  publicizing  of  said 
motion  picture  photoplay  as  aforementioned,  great  damage 
has  been  suffered  and  irreparable  injury  has  been  sus- 
tained by  the  planitiffs,  in  that  the  false,  improper,  mis- 
leading and  reprehensible  use  by  defendant  of  the  work  of 
Mark  Twain,  "The  Celebrated  Jumping  Frog  of  Cala- 
veras County,"  has  depreciated  the  value  of  and  the  in- 
come from  the  literary  works  and  property  of  Mark 
Twain  as  aforementioned,  which  are  protected  by  copy- 
right in  the  United  States  and  certain  foreign  countries, 
all  to  the  damage  of  the  plaintiffs  in  the  sum  of  $150,- 
000.00. 

That  by  reason  of  the  acts  and  conduct  of  the  defend- 
ants aforementioned,  in  connection  with  the  production, 
exhibition,  advertising  and  publicizing  of  said  motion 
picture  photoplay  as  aforementioned,  defendants  became 
liable  to  the  plaintiffs  pursuant  to  the  provisions  of  the 
Lanham  Trademark  Act  of  July  5,   1946,  Stat.  427,  in- 


corporated  in   15  U.   S.   C.  A.,   Sections   1051-1127,  and 
particularly  Section  1125,  subdivision  (a),  15  U.  S.  C.  A. 

That  by  reason  of  all  of  the  foregoing,  plaintiffs  prayed : 

That  the  defendant  be  enjoined  from  exhibiting  the 
motion  picture  photoplay  produced  by  it  entitled,  "Best 
Man  Wins,"  until  it  removes  from  the  negative  and  all 
positive  prints  thereof  any  reference  to  the  fact  that  same 
is  a  Mark  Twain  story,  or  based  upon  a  Mark  Twain 
story,  whether  it  be  a  reference  to  the  Mark  Twain  story 
of  "The  Celebrated  Jumping  Frog  of  Calaveras  County" 
or  any  other  Mark  Twain  story. 

That  the  defendant  be  enjoined  from  advertising,  pub- 
licizing, or  otherwise  exploiting  the  aforementioned  motion 
picture  photoplay  produced  and  exhibited  by  the  defendant, 
entitled.  "Best  Man  Wins,"  in  any  newspapers,  maga- 
zines, periodicals,  motion  picture  trade  papers  or  other- 
wise, that  said  motion  picture  photoplay  is  a  Mark  Twain 
story,  or  is  based  upon  the  Mark  Twain  story,  "The  Cele- 
brated Jumping  Frog  of  Calaveras  County,"  or  otherwise, 
and  it  be  decreed  and  ordered  that  the  defendant  eliminate 
any  and  all  reference  to  Mark  Twain  in  connection  with 
the  motion  picture  photoplay,  "Best  Man  Wins,"  and  in 
connection  with  any  advertising,  publicity,  or  exploitation 
in  connection  with  such  exhibition  of  said  motion  picture 
photoplay,  and  further,  for  an  accounting  and  for  dam- 
ages. 

in. 

Specification  of  Errors  Relied  on. 

The  Court  erred  in  granting  defendants  Motion  to 
Dismiss  upon  the  ground  and  for  the  reason  that  the 
amended  complaint  failed  to  state  a  claim  upon  which 
relief  could  be  granted. 


IV. 
Argument. 

The  lower  court  based  its  ruling  on  the  following 
grounds : 

( 1 )  That  plaintiff  had  no  exclusive  right  to  the  use  of 
the  name  "Mark  Twain"  for  the  reason  that  in  the  public 
domain  there  is  historic  material  with  the  name  "Mark 
Twain"  which  belongs  to  everybody,  and 

(2)  There  was  no  unfair  competition  in  what  the  de- 
fendant did  by  reason  of  the  fact  that  plaintiffs  had  no 
exclusive  right  to  the  use  of  the  name  "Mark  Twain" 
[Rep.  Tr.  of  Proceedings  contained  in  Clk.  Tr.,  top  of 
p.  42]   reading  as  follows: 

"My  conclusion  on  the  thing  is  that  this  matter  of 
the  trade-mark  is  the  essence  of  the  whole  case,  and 
you  are  not  in  court  unless  you  have  a  cause  of  action 
on  trade-mark.  If  you  are  in  court  on  trade- 
mark, then  you  are  in  court  on  unfair  competi- 
tion. I  don't  think  you  are  in  court  on  trade- 
mark. And  I  base  it  largely  on  the  fact  that  you 
have  no  exclusive  right  to  the  use  of  the  name  "Mark 
Twain"  for  the  reason  that  in  the  public  domain  there 
is  historic  material  with  the  name  "Mark  Twain" 
which  belongs  to  everybody.  Therefore,  I  distinguish 
between  some  of  the  cases  you  rely  upon  where  there 
was  obviously  an  exclusive  right.  That  is  my  think- 
ing about  the  thing.     Where  does  that  lead  us?" 

See  Court's  remarks,  Reporter's  Transcript,  contained 
in  Clerk's  Transcript,  page  55,  next  to  the  last  paragraph, 
reading  as  follows : 

"The  Court:  I  am  going  to  set  aside  the  order  I 
made  with  the  one  exception:     I  hold  that  no  cause 
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of  action  is  stated  on  trade-mark,  and  the  court  has 
jurisdiction  to  so  determine.  That  is  all  I  hold  pres- 
ently. The  rest  of  it  I  will  take  under  submission 
and  decide  after  I  read  the  notes  and  the  cases." 

A.     As    to    the    Validity    of    the    Trademark    ''Mark    Twain." 

In  the  commentary  on  the  Lanham  Trademark  Act  of 
July  5,  1946,  the  new  Trademark  Act  by  Daphne  Robert, 
which  commentary  appears  on  page  265  of  U.  S.  C.  A., 
Title  15,  and  on  page  271  thereof,  Mr.  Robert  has  the 
following  to  say : 

"The  prohibition  against  registration  of  geograph- 
ical names,  descriptive  words  and  surnames  is  also 
relaxed.  Under  the  prior  Act  geographical  names 
were  not  registrable,  even  though  they  had  little  or 
no  geographical  significance  to  ultimate  purchasers. 
If  the  name  was  to  be  found  in  an  atlas  or  gazetteer, 
that  was  sufficient  to  preclude  registration.  Descrip- 
tive words  were  likewise  denied  registration.  Sur- 
names were  registrable  only  if  they  were  displayed  in 
a  distinctive  manner — and  the  appearance  of  a  name 
in  a  telephone  directory  was  sufficient  to  preclude 
registration,  even  though  the  name  had  little  or  no 
significance  as  a  surname  in  the  market  place.  Under 
the  present  Act  if  a  mark  is  merely  descriptive  or 
deceptively  misdescriptive  of  goods  or  services,  is 
primarily  geographically  descriptive  or  deceptively 
misdescriptive,  or  is  primarily  merely  a  surname,  it 
may  be  denied  registration  on  the  Principal  Register. 
However,  if,  through  substantially  exclusive  and  con- 
tinuous use,  the  mark  becomes  distinctive  and  in- 
dicates in  the  market  place  only  the  goods  or  services 
of  the  user,  it  may  be  registered  on  the  Principal 
Register  irrespective  of  its  original  primary  meaning. 
Such    marks   as    'Nu-Enamel'    which    originally    was 
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descriptive,  'Ford'  which  originally  was  a  surname, 
and  'Santa  Fe'  which  originally  was  geographical, 
may  now  be  registered  as  valid  secondary  meaning 
marks  on  the  Principal  Register." 

Plaintiffs  have  alleged  in  their  amended  complaint, 
Article  X  thereof  [see  Clk.  Tr.,  bottom  of  p.  5,  top  of  p. 
6]: 

"That  the  name  and  mark  of  Mark  Twain  has  been 
substantially,  exclusively  and  continuously  used  in 
connection  with  the  literary  works  of  Samuel  L. 
Clemens,  deceased,  during  his  lifetime,  and  subse- 
quent to  his  death  in  1910,  by  plaintiffs  who  succeeded 
to  the  rights  in  said  literary  properties,  and  said  mark 
and  name  has  become  distinctive,  and  indicates  in  the 
literary  market  throughout  the  world  only  the  literary 
works  and  writings  of  Samuel  L.  Clemens,  deceased." 

The  former  Trademark  Act  precluded  registration  of 
marks  or  words  which  were  clearly  descriptive.  However, 
whether  a  word  used  as  a  trademark  is  descriptive  depends 
on  circumstances  in  each  case.  Many  cases  have  been 
before  the  courts  on  this  point  of  what  is  or  is  not  de- 
scriptive, and  generally  it  has  been  crystalized  by  the 
authorities  herein  quoted  below: 

"Whether  a  word  used  as  a  trade-mark  is  descrip- 
tive of  goods  as  to  which  it  is  used  depends  on  circum- 
stances of  each  case,  and  hence  mere  fact  that  a  word 
or  term  has  a  descriptive  meaning  does  not  necessarily 
mean  that  its  use  is  prohibited." 

In  re  Vortex  Cup.  Co.   (1936),  83  F.  2d  821,  23 
C.  C.  P.  A.,  Patents  1166. 
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"A  term  adopted  as  a  trade-mark  must  be  con- 
sidered in  its  entirety  in  determining  whether  term  is 
merely  descriptive." 

Henry  Muhs  Co.  v.  Farm  Craft  Foods  (D.  C.  N. 
Y.,'l941),  37  Fed.  Supp.  1013. 

'To  justify  finding-  that  words  are  descriptive  and 
that  registration  of  trade-mark  is  invalid,  it  must  be 
shown  that  they  apply  especially  to  some  ingredient, 
quality  or  characteristic  of  the  products  to  which  they 
are  applied." 

Plough,  Inc.  v.  Intercity  Oil  Co.  (D.  C.  Pa.,  1939), 
26  Fed.  Supp.  978. 

"The  question  of  the  descriptiveness  of  a  mark 
must  be  considered  in  the  light  of  its  significance  to 
the  purchaser." 

In  re  Packard  Motor  Car  Co.  (1917),  46  App. 
D.  C.  555. 

"The  words  'merely  descriptive,'  as  used  in  former 
section  85  of  this  title  mean  only  descriptive,  or  noth- 
ing more  than  descriptive." 

Hercules  Pozvder  Co.  v.  Newton  (C.  C.  A.,  N.  Y., 
1920),  266  Fed.  169. 

"A  trade-mark  must,  either  by  itself  or  by  asso- 
ciation, point  distinctively  to  the  origin  or  ownership 
of  the  article,  to  which  it  is  applied." 

Manitou  Springs  Mineral  Water  Co.  v.  Schueler 
(Colo.,  1917),  239  Fed.  593,  152  C.  C.  A.  427, 
certiorari  denied  Z7  S.  Ct.  406,  243  U.  S.  645, 
61  L.  Ed.  944. 
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See  also: 

Oakland  Chemical  Co.  v.  Bookman  (C.  C.  A.,  N. 
Y.,  1927),  22  F.  2d  930; 

Kellogg  Toasted  Corn  Flake  Co.  v.  Quaker  Oats 
Co.  (Mich.,  1916),  235  Fed.  657,  149  C.  C.  A. 
77; 

Apollo  Bros.  V.  Perkins  (Pa.  1913),  207  Fed. 
530,  125  C.  C.  A.  192; 

Burton  v.  Stratton  (C.  C.  Mich.,  1882),  12  Fed. 
696; 

Godillot  V.  Hamrd  (N.  Y.,  1875),  49  How.  Prac. 
5,  affirmed,  44  N.  Y.  Sup.  Ct.  427,  affirmed 
81  N.  Y.  263; 

Ferguson  v.  Mills  (Pa.,  1869),  7  Phila.  253. 

"Under  former  section  85  of  this  title  it  was  in- 
tended to  restrict  onl}^  the  registration  of  a  mark  that 
is  merely  descriptive  of  the  goods  with  which  it  is 
used,  not  one  which  by  use  on  a  peculiar  class  of 
goods  has  come  to  denote  origin." 

Grove  Laboratories  v.  Brewer  &  Co.  (C.  C.  A. 
Mass.  1939),  103  F.  2d  175. 

"The  true  test  in  determining  whether  a  particular 
name  or  phrase  is  descriptive  is  not  whether  words 
are  exhaustively  descriptive  of  article  designated,  but 
whether  in  themselves,  and,  as  they  are  commonly 
used  by  those  who  understand  their  meaning,  they 
are  reasonably  indicative  and  descriptive  of  thing 
intended." 

Drive  It  Yourself  Co.  v.  North,  1925,  130  Atl.  57, 
148  Md.  609. 
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"Former  section  85  of  this  title  did  not  exclude 
from  registration  a  descriptive  mark  if  applicant  had 
right  to  use  the  mark  involved  and  no  one  else  had 
right  to  such  use  in  identical  form  or  in  such  near 
resemblance  as  might  be  calculated  to  deceive." 

Grove  Laboratories  v.  Brezver  &  Co.,  C.  C.  A. 
Mass.  1939,  103  F.  2d  175. 

"Words  that  do  not  in  and  of  themselves  indicate 
anything  in  the  nature  of  origin,  manufacture,  or 
ownership,  but  which  are  merely  descriptive  of  the 
place  where  an  article  is  manufactured  or  produced, 
cannot  be  monopolized  as  a  trade-mark." 

Elgin  Nat.  Watch  Co.  v.  Illinois  Watch  Case  Co., 
111.  1901,  21  S.  Ct.  270,  273,  179  U.  S.  665,  45 
L.  Ed.  365. 

See  also: 

San  Francisco  Ass'n  for  Blind  v.  Industrial  Aid 
for  Blind,  D.  C.  Mo.  1945,  58  F.  Supp.  995, 
reversed  on  other  grounds  152  F.  2d  532; 

Folmer  Graflex  Corp.  v.  Graphic  Photo  Service, 
D.  C.  Mass.  1942,  44  F.  Supp.  429,  new  trial 
granted  45  F.  Supp.  749. 

The  plaintiffs  are  not  endeavoring  to  enlarge  their 
rijghts  in  literary  property  by  the  device  of  a  trademark, 
as  contended  by  defendants  in  their  brief  in  support  of 
its  Motion  to  Strike  and  Dismiss,  and  the  instant  case 
is  distinguishable  from  Clemens  v.  Belford,  14  Fed.  728, 
in  that  plaintiffs  in  the  instant  case  seek  to  protect  their 
property  right  of  trademark  "Mark  Twain,"  which 
trademark  is  used  to  designate  the  origin  and  ownership 
of  their  literary  works,  which  property  right  has  no  rela- 
tionship  or   bearing   to   the   literary   content    or    literary 
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material  of  such  works.  The  Clemens  v.  Belford  case 
is  authority  only  on  the  particular  point  that  an  author 
cannot  use  a  nom  de  plume  as  a  trademark  to  circumvent, 
enlarge,  or  enhance  his  rights  to  the  literary  property 
or  the  literary  material  once  such  literary  property  or 
literary  material  becomes  the  public  property  and  is  in  the 
public  domain.  Nowhere  in  this  decision  does  the  court 
enunciate  the  principle,  as  defendant  contends,  that  the 
pseudonym  ''Mark  Twain"  is  not  a  proper  subject  of 
trademark  protection.  One  must  bear  in  mind  in  the 
Clemens  v.  Bedford  case  (supra)  that  defendant  in  that 
case  actually  copied  the  work  of  Mark  Twain  and  used 
the  name  of  the  author.  This  case  did  not  involve  the 
question  of  a  defendant  originating  his  own  work  or 
distorting  and  mutilating  a  work  of  another,  and  claiming 
it  to  be  the  work  of  the  creator. 

B.     As   to   Unfair   Competition. 

It  is  plaintiff's  contention  that  it  presently  owns  and 
controls  considerable  literary  property  written  by  Mark 
Twain,  which  is  still  protected  by  copyright.  That  the 
Mark  Twain  Estate  is  receiving  considerable  income  from 
the  licensing  of  these  literary  properties,  particularly  by 
the  licensing  of  motion  picture  rights  in  said  properties 
to  producers  of  motion  picture  photoplays.  That  if  pro- 
ducers of  motion  picture  photoplays  are  permitted  to  take 
insignificant  and  very  unimportant  and  minor  incidents 
from  those  of  the  Mark  Twain  properties  that  are  in  the 
public  domain  and  elaborate  upon  these  unimportant  and 
minor  incidents  and  build  up  an  extensive  literary  property 
with  a  plot,  story  and  characters  different  than  those  used 
and  written  by  Mark  Twain,  and  publicize  and  advertise 
such  property  as  a  Mark  Twain  property,  those  motion 
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picture  producers  who  are  prospective  purchasers  of  the 
Mark  Twain  properties  still  protected  by  copyright,  would 
refuse  to  purchase  or  obtain  licenses  to  make  pictures 
based  on  Mark  Twain  properties  that  are  still  protected 
by  copyright,  and  would  follow  the  same  plan  that  the 
defendant  did  in  this  case  with  respect  to  "Best  Man 
Wins,"  with  the  result  that  the  plaintiffs  would  be  ham- 
pered, or  even  prevented  in  their  sales  of  their  literary 
property,  to  the  great  damage  and  monetary  loss  of  plain- 
tiffs. 

The  whole  doctrine  of  unfair  competition  is  of  very 
recent  origin  as  compared  to  the  entire  body  of  law. 
Daphne  Robert  points  out  in  "The  New  Trade-Mark 
Manual,"  just  published  and  relating  to  the  newly  passed 
Lanham  Act,  that  Browne,  in  the  first  edition  of  his  book 
on  trademarks  published  in  1873,  made  no  reference  to  the 
phrase  "unfair  competition"  but  had  a  heading  entitled 
"Cases  analogous  to  trade-mark  cases,"  and  that  in  the 
second  edition  of  Browne's  book  published  in  1885,  the 
same  chapter  heading  was  used,  but  the  phrase  "unfair 
competition"  appears  in  the  text  for  the  first  time  as  a 
rough  translation  of  the  French  "concurrence  deloyal." 
As  Robert  says,  "The  French  seemed  to  recognize  the 
wrong  before  we  did  and  had  a  name  for  it."  He  then 
goes  on  to  say: 

"But  the  phrase  'unfair  competition'  soon  became 
applied  exclusively  to  cases  involving  what  the  Eng- 
lish call  passing  off.  Passing  off  is  the  sale  of  one 
man's  goods  as  another's  without  copying  his  trade- 
mark.    The  development  of  law  was  in  danger  of 
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beino-  halted  by  this  supposed  Hmitation  of  the  term 
unfair  competition.  Happily,  unfair  competition  soon 
became  applied  to  conduct  which  did  not  involve  pass- 
ing off.  It  was  extended  to  include  misappropriation 
of  trade  values  as  well  as  misrepresentation,  and  in 
general  to  acts  which  artificially  and  injuriously  in- 
terfere with  the  normal  course  of  trade."  (Introduc- 
tion to  'The  New  Trade-Mark  Manual,"  pages  XIV 
and  XV.) 

Mr.  Robert  traces  the  historical  development  of  trade- 
marks from  earliest  beginnings  as  being  a  mark  appurten- 
ant to  physical  premises,  then  through  its  expansion  to  the 
status  of  personal  property,  removable  as  such,  then 
through  the  phase  where  it  indicated  origin,  up  to  modern 
times  when  the  origin  became  anonymous,  and  on  to  the 
very  present  when  origin  is  no  longer  the  important  func- 
tion of  the  mark.  With  respect  to  such  modern  applica- 
tion, Mr.  Robert  says: 

'Terhaps  one  of  the  most  important  functions  of 
the  trade-mark  in  modern  business  is  to  create  and 
perpetuate  a  mark  through  use  of  the  mark  in  adver- 
tising. The  advertising,  of  course,  is  directed  toward 
the  product,  but  the  demand  for  the  product  is  created 
through  the  advertising  of  the  mark  itself.  The 
quality  of  competing  goods  is  often  the  same.  Yet 
the  selection  of  competitive  goods  in  the  modern 
market-place  is  made  through  the  medium  of  the 
trade-mark.  The  advertising  and  selling  function  of 
marks  has  today  made  them  one  of  the  most  valuable 
of  business  assets.  *  *  *  ^g  cannot  overlook 
the  value  which  lies  in  the  fact  that  when  the  owner 
wants  to  extend  his  mark  to  new  or  allied  products  to 
be  sold  under  the  trade-mark,  a  market  has  alreadv 
been  created  for  him."  (The  New  Trade-Mark 
Manual,  pp.  5  and  6.) 
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Mr.  Robert  then  proceeds  to  quote  part  of  the  opinion 
of  Justice  Frankfurter  in  the  Mishawaka  Rubber  case, 
316  U.  S.  203,  205,  in  which  the  Justice  said: 

"The  protection  of  trade-marks  is  the  law's  recog- 
nition of  the  psychological  function  of  symbols.  If 
it  is  true  that  we  live  by  symbols,  it  is  no  less  true 
that  we  purchase  goods  by  them.  A  trade-mark  is  a 
merchandising  shortcut  which  induces  a  purchaser  to 
select  what  he  wants  or  what  he  had  been  led  to  be- 
lieve he  wants.  The  owner  of  a  mark  exploits  this 
human  propensity  by  making  every  effort  to  impreg- 
nate the  atmosphere  of  the  market  with  the  drawing 
power  of  a  congenial  symbol.  Whatever  the  means 
employed,  the  aim  is  the  same — to  convey  through  the 
mark,  in  the  minds  of  potential  customers,  the  desir- 
ability of  the  commodity  upon  which  it  appears.  Once 
this  is  attained,  the  trade-mark  owner  has  something 
of  value.  If  another  poaches  upon  the  commercial 
magnetism  of  this  symbol  he  has  created,  the  owner 
can  obtain  legal  redress."  (The  New  Trade-Mark 
Manual,  pp.  8  and  9.) 

Rudolph  Callmann,  in  his  recent  book  "Unfair  Compe- 
tion  and  Trade-Marks,"  makes  pointed  reference  to  the 
theory  referred  to  in  many  modern  cases  under  which  pro- 
tection is  given  to  trademarks,  the  theory  being  usually 
called  that  of  "dilution  of  value."    As  Callmann  says: 

"The  gravamen  of  the  complaint  in  these  cases  is 
that  the  continued  use  of  such  similar  marks  must 
inevitably  dilute  the  distinctiveness  of  the  plaintiff's. 
The  injury  differs  materially  from  that  arising  out 
of  confusion;  in  the  event  that  the  similarity  between 
the  marks  in  question  provokes  confusion,  there  is  an 
immediate  or  imminent  loss  of  sales,  for  the  confu- 
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sion  tends  to  divert  potential  customers  from  the 
plaintiff  to  the  defendant.  Confusion  leads  to  imme- 
diate injury,  while  dilution  is  the  infection,  which,  if 
allowed  to  spread,  will  inevitably  destroy  the  advertis- 
ing value  of  the  mark.  The  uniqueness  or  singularity 
of  the  trade-mark  will  sometimes  be  more  important 
to  the  success  of  an  advertising  campaign  than  the 
quality  of  the  product  with  which  it  is  connected. 
The  selling  power  of  the  mark  is  realistically  depend- 
ent upon  its  distinctiveness.     *     *     * 

'Tt  should  be  recognized,  therefore,  that  dilution 
gives  rise  to  a  cause  of  action  and  should  not  be  re- 
legated to  the  status  of  a  test  of  infringement.  The 
wrong  involved  is  not  one  necessarily  affecting  a 
competitive  relationship,  but  is  one  that  does  injury 
to  the  property  right  of  a  trade-mark."  (Unfair 
Competition  in  Trade-Marks,  Vol.  2,  p.  1335.) 

It  is  upon  such  theory,  undoubtedly,  that  the  courts, 
without  specifically  saying  so,  have  restrained  the  use  of 
a  title  of  a  literary  property  as  the  title  for  a  motion  pic- 
ture of  content  entirely  dissimilar  to  that  of  the  original 
property.  In  short,  such  a  use  would  so  dilute  the  dis- 
tinctiveness of  the  title  as  to  make  it  thereafter  largely 
valueless.  Callmann  then  goes  on  to  point  out  that,  tmder 
many  of  the  late  cases,  confusion  of  business  is  no  longer 
the  test  as  to  the  right  to  restrain  another  from  using 
one's  trademark,  inasmuch  as  relief  has  been  given  in 
such  recent  leading  cases  as  Vogue  Company  v.  Thompson- 
Hudson  Co.,  300  Fed.  509,  12  F.  2d  991,  71  L.  Ed.  850; 
Wall  V.  Rolls-Royce,  4  F.  2d  333;  Dunhill  v.  DmiJiill,  3 
Fed.  Supp.  487;  Tiffany  &  Co.  v.  Tiffany  Productions, 
264  N.  Y.  Supp.  459,  260,  N.  Y.  Supp.  821,  262  N.  Y. 
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482;  wherein  the  goods  involved  were  entirely  non- 
competing  and  unrelated.  As  he  observes,  in  three  of 
the  cases  the  basis  of  relief  was  the  attempt  by  defendant 
to  trade  and  capitalize  upon  plaintiff's  reputation  and 
goodwill,  and  in  the  Tiffany  case  the  court  decided  against 
the  defendant  on  the  theory  that: 

"The  real  injury  was  the  gradual  whittling  away 
of  the  identity  and  hold  upon  the  public  mind  of 
plaintiff's  name." 

Incidentally,  in  the  Tiffany  case,  as  Callmann  also  points 
out,  the  court  quoted  with  approval  from  Schechter, 
"The  Rational  Basis  of  Trade-Mark  Protection,"  40 
Harv.  L.  Rev.  812,  the  theory  of  that  article  being  that 
"the  preservation  of  the  uniqueness  of  a  trade-mark  should 
constitute  the  only  rational  basis  for  its  protection." 
(Unfair  Competition  in  Trade-Marks,  Vol.  2,  pp.  1336 
and  1337.)     Callmann  then  goes  on  to  say: 

"It  appears  that  the  courts  are  influenced,  con- 
sciously or  otherwise,  by  the  fact  that  the  defendant 
is  attempting  to  appropriate  values  which  are  prop- 
erly the  plaintiff's;  that  this  invasion  of  the  plaintiff's 
rights  may  prove  disastrous,  and  that  the  plaintiff  is 
deserving  of  relief.     *     *     * 

"The  theory  of  dilution  is  sound.  Where  there  is 
confusion,  it  is  superfluous,  but  where  there  is  none, 
it  is  the  only  rationale  which  will  furnish  a  cause  of 
action.  The  use  of  a  mark  similar  to  the  plaintiff's 
constitutes  a  trespass  upon  his  property  rights  in  his 
mark,  for  it  necessarily  involves  a  gradual  impair- 
ment of  its  selling  power." 
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Current  development,  expansion  and  change  in  the 
theory  of  unfair  competition  is  further  exemplified  in  the 
case  of  Elastic  Stop-Nut  Corp  v.  Greene,  62  Fed.  Supp. 
Z6Z  (D.  C,  111.),  wherein  the  Court  stated  that  the  former 
requirement  under  the  case  law  of  Illinois  of  evidence  of 
actual  "palming  off"  of  goods  of  the  accused  as  the  goods 
of  the  accuser  in  order  to  prove  a  case  of  unfair  competi- 
tion is  no  longer  the  law,  in  view  of  the  holding  in  the  case 
of  Lady  Esther,  Ltd.  v.  Lady  Esther  Corset  Shoppe,  43 
N.  E.  2d  165.     The  Court  stated: 

"In  view  of  the  general  broadening  of  the  theory 
of  unfair  competition  in  this  state  following  the 
weight  of  authority  throughout  the  United  States 
*  *  *  it  is  sufficient  to  warrant  injunctive  relief  if 
there  is  likehhood  of  confusion  in  the  trade." 

And  required  no  actual  showing  of  any  such  confusion. 
In  the  Lady  Esther  case,  cited  in  the  last  decision,  the 
Court  cites  with  approval  from  Schecter's  article  in  38 
Harv.  L.  Rev.  370,  saying  as  to  that  article: 

"In  speaking  of  the  necessity  for  actual  competition 
in  cases  designated  as  'unfair  competition,'  the  author 
says: 

"  'The  truism  that  law  is  a  developing  science  is 
nowhere  more  strikingly  illustrated  than  in  the  law 
of  unfair  competition.     *     *     * 

"  '*  *  *  the  usual  cases  demanding  relief  under  the 
law  of  unfair  competition  in  the  early  days  of  equity's 
protection  happened  to  be  simple  cases  of  one  trader's 
passing  off  his  own  goods  as  those  of  his  rival,  so 
that  "passing  off"  would  explain  practically  all  the 
decisions.    *     *     * 
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"  'In  the  recent  cases  of  Vogue  Co.  v.  Thompson- 
Hudson  Co.,  300  Fed.  509,  the  Sixth  Circuit  Court 
of  Appeals  squarely  repudiated  such  a  doctrine  and 
allowed  a  fashion  mag"azine  an  injunction  against  a 
hat  manufacturer  who  sought  to  secure  for  himself 
the  benefit  of  plaintiff's  goodwill  and  reputation  in 
the  field  of  fashion.  It  is  impossible  to  find  any 
element  of  competition  between  the  parties,  "but  there 
is  no  fetish  in  the  word  competition.  The  invocation 
of  equity  rests  more  vitally  upon  the  unfairness."  '  " 

The  Court  in  that  case  gives  the  following  quotation  from 
Derenberg  on  Trade-Mark  Protection  and  Unfair  Trade, 
wherein  that  author,  in  referring  to  the  Vogue  case,  says: 

"With  this  decision,  the  law  of  unfair  competition 
was  freed  of  one  of  its  heaviest  chains.  Any  at- 
tempt to  capitalize  on  the  goodwill  or  reputation  of 
another  is  declared  to  be  unfair  trade  and  is  there- 
fore unlawful  even  in  the  absence  of  'passing  off'  or 
'competition'  in  the  literal  sense  of  the  word." 

The  modern  theory  that  there  need  be  no  competition 
between  the  two  businesses  for  which  the  same  name  is 
sought  to  be  used  and  that  one  need  not  wait  until  an 
injury  has  occurred  to  seek  relief  is  approved  in  the  case 
of  Academy  of  Motion  Picture  Arts  and  Sciences  v. 
Benson,  15  Cal.  2d  685,  wherein  the  well  known  Academy 
of  Motion  Picture  Arts  and  Sciences,  best  known  for  its 
annual  awards  in  the  motion  picture  industry,  sought  in- 
junctive relief  against  defendant,  who  was  operating  an 
actors'  school  under  the  name  "The  Hollywood  Motion 
Picture  Academy."  In  the  lower  court  the  defendant's 
demurrer  to  the  complaint  was  sustained  without  leave 
to  amend  and  that  decision  was  reversed  by  California 
Supreme  Court,  which,  at  page  689  of  the  opinion,  cited 
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with  approval  from  Tiffany  &  Co.  v.  Tiffany  Productions 
(supra),  and  Yale  Electric  Corp.  v.  Robertson  (C.  C.  A.), 
22  F.  2d  972,  974,  and  the  Court  further  pointed  out  that 
though  the  facts  of  the  case  might  be  novel,  it  did  not 
follow  that  plaintiff  would  not  be  entitled  to  relief,  fur- 
ther saying: 

"There  is  a  maxim  as  old  as  law  that  there  can  be 
no  right  without  a  remedy,  and  in  searching  for  a 
precise  precedent,  an  equity  court  must  not  lose  sight, 
not  only  of  its  power,  but  of  its  duty  to  arrive  at  a 
just  solution  of  the  problem." 

The  appropriateness  of  the  last  cited  language  to  the 
instant  case  needs  no  comment. 

The  case  of  Uproar  v.  National  Broadcasting  Co.,  8 
Fed.  Supp.  358,  affirmed  81  F.  2d  Z7Z,  is  of  the  utmost 
significance.  The  facts  were  these:  Ed  Wynn,  while 
under  contract  to  Texaco  for  a  series  of  radio  programs 
in  which  he  was  to  personally  appear  and  for  which  he 
was  to  write  the  scripts,  prepared  a  number  of  such 
scripts  and  made  use  of  them  on  the  programs  which  were 
broadcast  through  the  affiliated  stations  of  the  National 
Broadcasting  Company.  Thereafter,  through  certain 
business  associates — plaintiffs  in  this  matter — he  had  such 
scripts  published  in  pamphlet  form  under  the  name  "Up- 
roars" and  had  the  pamphlets  advertised  over  the  radio. 
Graham  McNamee,  the  well  known  radio  announcer,  also 
took  part  in  the  programs  and  his  name  was,  of  course, 
mentioned  in  the  pamphlets.  He  was  under  contract  with 
the  National  Broadcasting  Company,  which  granted  to 
them  the  right  to  the  exclusive  management  of  his  services, 
trade  name  or  names  and  productions  for  all  purposes  of 
whatsoever  kind  and  nature,  and  the  further  right  to  use 
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his  name  and  photograph  in  connection  with  advertising 
and  publicity  campaigns  and  for  commercial  purposes  of 
any  nature.  The  defendant  Texaco  Company  objected 
to  the  publication  of  the  pamphlets,  and  particularly  to  the 
advertising  thereof  over  the  air,  and  the  defendant  Na- 
tional Broadcasting  Company  objected  to  the  mention  and 
use  of  McNamee's  name,  and  this  action  was  brought  by 
Wynn's  business  associates  seeking  damages  at  common 
law  and  under  the  anti-trust  laws  for  what  it  considered 
unlawful  interference  with  their  business  by  the  two  de- 
fendants. The  defendants  in  turn  asked  for  affirmative 
relief  by  way  of  injunction.  With  respect  to  the  use  of 
McNamee's  name,  the  District  Court  said: 

"As  to  the  defense  of  the  National  Broadcasting 
Company,  the  contract  between  it  and  Grahm  Mc- 
Namee  purported  to  confer  upon  the  company  the  sole 
and  the  exclusive  right  to  the  services  of  McNamee 
in  connection  with  broadcasting,  and  also  the  right 
to  use  his  name  for  commercial  purposes,  whether 
connected  with  broadcasting  or  otherwise.  The  name 
has  acquired,  through  the  efforts  of  McNamee  and 
the  National  Broadcasting  Company,  a  very  substan- 
tial value,  especially  valuable  for  advertising  pur- 
poses; and  this  definite  commercial  value  exists  apart 
from  the  services  as  radio  announcer.  Rights  of  a 
pecuniary  nature  have  been  created  which  partake  of 
the  elements  of  property  rights,  and  which  will  re- 
ceive the  protection  of  equity.  International  News 
Service  v.  Associated  Press,  248  U.  S.  215,  39  S.  Ct. 
68,  72,  63  L.  Ed.  211,  2  A.  L.  R.  293.  These  rights 
may  properly  be  the  subject-matter  of  a  transfer  from 
McNamee  to  the  broadcasting  company.  Petrolia 
Mfg.  Co.  V.  Bell  &  Bogart  Soap  Co.  (C.  C),  97  F. 
781 ;  The  Coca-Cola  Bottling  Co.  v.  The  Coca-Cola 
Co.   (D.  C),  269  F.  796;   Brown  Chemical  Co.   v. 
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Meyer,  139  U.  S.  540,  11  S.  Ct.  625,  35  L.  Ed.  247; 
Richmond  Nervine  Co.  v.  Richmond,  159  U.  S.  293, 
16  S.  Ct.  30,  40  L.  Ed  155." 

The  Court  then  went  on  to  say: 

"Both  defendants  complain  that  the  plaintiff,  in 
publishing  'Uproars/  has  appropriated  and  will  ap- 
propriate the  good  will  which  the  defendants  have,  at 
large  expense,  succeeded  in  creating,  and  to  which 
the  plaintiff  has  contributed  nothing.  In  other  words, 
that  the  plaintiff,  for  his  own  profit  is  seeking  to 
take  an  unfair  advantage  of  the  popularity  of  widely 
advertised  programs,  the  propriety  interests  in  which 
belong  exclusively  to  the  defendants  under  their  re- 
spective contracts  with  Wynn  and  McNamee. 

"This  misappropriation  and  the  use  by  the  plaintiff 
tends  to  impair  the  value  of  the  exclusive  rights 
which  the  defendants  have  acquired  by  cheapening 
the  whole  advertising  program.     *     *    * 

"While  plaintiff's  undertaking  is  not,  strictly  speak- 
ing, unfair  competition  in  the  sense  that  the  plaintiff 
is  attempting  to  palm  off  his  goods  for  the  goods  of 
a  competitor,  it  comes  within  the  rule  which  the  courts 
have  frequently  applied  in  cases  of  unfair  business 
practices  regardless  of  the  element  of  competition. 
Aluminum  Cooking  Utensil  Co.  v.  Sargoy  Bros.  & 
Co.  (D.  C),  276  F.  447;  Aunt  Jemima  Mills  Co.  v. 
Rigney  &  Co.  (C.  C.  A.),  247  F.  407,  L.  R.  A. 
1918C,  1039;  Akron-Overland  Tire  Co.  v.  Willys- 
Overland  Co.  (D.  C),  273  F.  674;  International 
News  Service  v.  Associated  Press;  Feldman  v.  Amos 
and  Andy  (Cust.  &  Pat.  App.)  68  F.  2d  746. 

"In  International  News  Service  v.  Associated 
Press,  the  court  observed:  'Stripped  of  all  disguises, 
the  process  amounts  to  an  unauthorized  interference 
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with  the  normal  operation  of  complainant's  legitimate 
business  precisely  at  the  point  where  the  profit  is 
to  be  reaped,  in  order  to  divert  a  material  portion 
of  the  profit  from  those  who  have  earned  it  to  those 
who  have  not.  *  *  *  'pj^g  transaction  speaks  for 
itself  and  a  court  of  equity  ought  not  to  hesitate  long 
in  characterizing  it  as  unfair  competition  in  business. 
*  *  *  In  a  court  of  equity,  where  the  question  is 
one  of  unfair  competition,  if  that  which  complainant 
has  acquired  fairly  at  substantial  cost  may  be  sold 
fairly  at  substantial  profit,  a  competitor  who  is  mis- 
appropriating it  for  the  purpose  of  disposing  of  it 
to  his  own  profit  and  to  the  disadvantage  of  com- 
plainant cannot  be  heard  to  say  that  it  is  too  fugitive 
or  evanescent  to  be  regarded  as  property.  It  has  all 
the  attributes  of  property  necessary  for  determining 
that  a  misappropriation  of  it  by  a  competitor  is  un- 
fair competition  because  contrary  to  good  conscience.' 

"While  the  plaintifif  is  not  a  competitor  of  either  of 
the  defendants,  logically  the  same  rule  would  apply 
to  one  misappropriating  to  his  own  profit,  and  to 
the  disadvantage  of  the  other,  rights  which  the  latter 
has  acquired  fairly  and  at  substantial  costs." 

The  Court  then  proceeded  to  perpetually  enjoin  the  plain- 
tifif from  prosecuting  the  action  of  law,  from  publishing, 
advertising,  selling,  or  distributing  the  pamphlets  and 
from  making  any  commercial  use  of  the  name  "Graham 
McNamee"  "so  long  as  his  contract  with  the  National 
Broadcasting  Company,  or  any  extension  or  renewal 
thereof,  is  in  force."  In  affirming  the  case,  the  Circuit 
Court  held  that  though  the  property  in  the  scripts  re- 
mained in  Wynn  it  was  subject  to  the  restriction  that  he 
would  not  make  any  use  of  them  which  would  weaken  or 
interfere  with  the  use  for  which  they,  so  to  speak,  had 
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been  sold,  to  wit,  the  purpose  of  attracting  people  to  listen 
in  to  the  Texaco  Company's  advertising.  This  indicates 
most  clearly  how  in  this  day  and  age  such  a  literary  prop- 
erty as  a  script  has  a  distinct  value  as  an  advertising  attrac- 
tion, separate  and  apart  from  the  literary  property  rights  in 
the  script  as  such.  The  Circuit  Court  repeats  verbatim 
the  quotation  above  set  forth  with  respect  to  the  fact  that 
the  plaintiff,  for  its  own  profit,  was  seeking  to  take  ad- 
vantage of  the  popularity  of  the  widely  advertised  pro- 
grams. Finally,  the  Circuit  Court,  in  affirming  the  de- 
cision, said  on  the  question  of  the  appropriation  of  Mc- 
Namee's  name,  'Tt  is  clear  that  plaintiff  had  no  right  to 
use  Graham  McNamee's  name  in  its  publication." 

Thus  it  is  to  be  seen  that  the  courts  not  only  will  give, 
but  have  given,  under  appropriate  circumstances  and  facts, 
full  protection  to  advertising  values,  as  distinguished  from 
literary  values,  though  both  arise  out  of  the  same  literary 
property,  and  also  it  is  to  be  seen  that  the  courts  recognize, 
under  appropriate  circumstances,  the  right  of  a  man  to 
grant  to  another  the  exclusive  use  of  his  name  and  will 
restrain  third  parties  from  interfering  with  the  rights  so 
granted. 

{  It  seems  most  obvious  that,  inasmuch  as  the  courts  are 
now  according  full  protection  to  trademarks  and  trade 
names  as  against  entirely  noncompetitive  lines,  on  the 
theory  that  the  defendants  are  diluting  the  value  or  inter- 
fering with  the  normal  trade  expansion  possibilities  of 
that  mark  in  fields  into  which  it  had  never  before  ex- 
tended, that  the  courts  have  definitely  accorded  to  the 
mark,  as  such,  a  distinct  property  value,  based  upon  the 
time,  effort  and  moneys  expended  in  acquainting  the  public 
with  that  mark  and  giving  it  its  drawing  power.  It  was 
that  very  drawing  power  that  defendant  undoubtedly  was 
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desirous  of  obtaining  in  the  instant  case.  It  must  further 
be  obvious  that  since  such  noncompetitive  use  will  be  fully 
restrained  under  modern-day  developments  of  the  law  of 
unfair  competition,  in  actuality  the  courts  are  declaring 
in  effect  that  there  is  a  fully  developed  property  right 
in  a  trademark  and  that,  as  with  any  other  property,  an 
encroachment  upon  it  (defining  such  an  encroachment  in 
the  light  of  modern  business  and  advertising  practices) 
would  constitute  a  trespass. 

Counsel  for  plaintiffs  contends  that  plaintiffs  have  the 
exclusive  right  to  the  trademark  or  trade  name  of  "Mark 
Twain"  with  the  only  exception  that  the  trade  name  or 
trademark  of  "Mark  Twain"  may  be  used  by  others  in 
connection  with  such  of  the  literary  works  of  Mark 
Twain  or  Samuel  L.  Clemens,  deceased,  that  are  now  in 
the  public  domain.  Plaintiffs  respectfully  submit  that  this 
is  an  analogous  situation  where  one  has  exclusive  right 
to  a  trademark  or  tradename,  but  licenses  a  third  party 
to  use  this  trademark  or  trade  name  for  some  specific 
purpose.  Except  for  the  license  so  granted  by  the  owner 
of  the  trademark  or  trade  name,  the  owner  still  retains  the 
exclusive  right  and  is  entitled  to  all  the  protection  the  law 
gives  the  owner  of  a  trademark  or  trade  name.  The  right 
to  use  the  trademark  or  trade  name  "Mark  Twain"  in 
connection  with  literary  property  of  Samuel  L.  Clemens 
in  the  public  domain  is  merely  a  license  for  such  use,  the 
only  difference  being  that  the  exclusive  owner  of  the  trade- 
mark did  not  give  or  grant  such  license,  but  this  license 
is  permitted  by  operation  of  law. 

Clemens  v.  Belford,  14  Fed.  728. 

Counsel  for  plaintiff  respectfully  submits  to  the  Court 
that  plaintiffs  have  a  definite  ownership  and  property 
right   in   the   trademark   "Mark   Twain"   aside   from   the 
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rights  in  and  to  the  hterary  property  or  literary  material 
itself.  That  they  have  expended  time,  effort,  and  money 
in  developing-,  advertising  and  exploiting  the  trademark 
"Mark  Twain"  in  connection  with  the  literary  property 
or  literary  material  they  own.  That  defendant  Columbia 
Pictures  Corporation  has  misappropriated  this  trademark 
for  its  own  use  and  benefit,  and  for  its  own  profit  in  con- 
nection with  a  motion  picture  which  it  has  produced,  and 
has,  and  still  is  distributing  throughout  the  United  States, 
and  which  motion  picture  photoplay  is  based  on  literary 
works  or  literary  material  entirely  dissimilar  and  bears 
no  relationship  or  connection  to  any  literary  works  or 
literary  material  written  by  Mark  Twain,  whether  in  the 
public  domain  or  otherwise. 

Counsel  for  plaintiffs  respectfully  submits  to  the  Court, 
in  view  of  the  foregoing,  and  in  view  of  the  authorities 
herein  cited,  defendant's  Motion  to  Dismiss  should  have 
been  denied,  and  the  lower  court's  ruling  should  be  re- 
versed. 

Respectfully  submitted, 

Harry  E.  Sokolov, 

Attorney  for  Plaintiffs. 
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APPELLEE'S  BRIEF. 


A.  The  Amended  Complaint  Fails  to  State  a  Claim 
for  Infringement  of  Trade-mark  Because  Plain- 
tiffs' Alleged  Mark  Is  Merely  Descriptive  as 
Applied  to  Literary  Property. 

Plaintiffs  contend  that  their  trade-mark  has  been  in- 
fringed by  defendant's  use  of  the  name,  Mark  Twain,  to 
describe  the  source  of  the  story  of  its  motion  picture. 
Whatever  may  be  plaintiffs'  rights  with  respect  to  the 
use  of  the  name  as  applied  to  such  commercial  goods  as 
bicycles,  hats,  or  pipe  organs,  they  have  no  right  to  the 
exclusive  use  of  the  author's  name  in  connection  with  lit- 
erary or  dramatic  properties.  The  right  to  such  exclusive 
use  in  connection  with  literary  or  dramatic  properties  is 
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prerequisite  to  the  protection  of  the  alleged  trade-mark 
in  this  case,  and  plaintiffs  can  have  no  such  exclusive  right 
because  the  name,  Mark  Twain,  is  "descriptive"  and  also 
"primarily  a  surname"  when  used  in  connection  with  such 
properties. 

15  U.  S.  C  A.,  Sec.  1052(e)(1).  (3): 

Restatement  of  Torts,   Sees.   715,   716,   717,   721, 
722.  g 

A  trade-mark  may  be  non-descriptive  with  reference  to 
one  product  and  descriptive  with  reference  to  another. 
The  mark  upon  which  a  plaintiff  relies  in  an  action  based 
on  trade-mark  must  be  non -descriptive  as  applied  to  de- 
fendant's product.  In  this  case  that  product  is  a  literary 
work. 

Armstrong  Paint  &  Varnish  Works  v.  Nu-Enamel 
Corp.,  305  U.  S.  315,  83  L.  Ed.  195. 

In  the  Armstrong  case  the  complaint  alleged  that  plain- 
tiff had  registered  the  word  "Nu-Enamel"  for  "mixed 
paints,  varnishes,  paint  enamels,  prepared  shellac,  stains, 
lacquers,  etc."    The  Court  held: 

(a)  The  Federal  Trade-mark  Act  does  not  create 
any  substantive  rights  in  the  registrant,  but  merely    ., 
provides  procedural  remedies.  " 

(b)  Registration  under  the  Act  may  be  attacked 
collaterally. 

(c)  "Nu-Enamel"  is  descriptive  and  the  trade- 
mark is  invalid. 

"The  trade-mark  is  registered  by  the  Nu-Enamel 
Corporation  for  a  variety  of  products  from  enamels 
through  paint  brushes  to  glue,  solder  and  tack  rags. 
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It  is  quite  true  that  the  mark  is  not  descriptive  as 
apphed  to  many  of  respondent's  products,  but  the 
use  by  petitioner,  the  Armstrong  Company,  of  which 
the  Nu-Enamel  Corporation  complains,  is  the  use  of 
'Nu-Enamel'  or  'Nu-Beauty  Enamel.'  This  use,  Arm- 
strong answers,  and  the  evidence  supports  the  asser- 
tion, is  confined  to  the  enamels.  We  must,  therefore, 
consider  the  case  as  though  the  only  products  of 
Nu-Enamel  Corporation  zvere  enamels.  As  applied 
to  them,  it  is  descriptive."    ( P.  203 ;  emphasis  added. ) 

Similarly,  defendant  Columbia  Pictures'  use  of  the 
name,  Mark  Twain,  is  confined  to  literary  works  and  this 
Court  must  consider  the  question  of  descriptiveness  or 
non-descriptiveness  solely  with  respect  to  literary  prop- 
erties. 

"Mark  Twain"  comes  within  the  exception  of  vSection 
2  of  the  Trade-mark  Act  (15  U.  S.  C.  A.,  Sec.  1052) 
which  provides  that: 

"No  trade-mark  by  which  the  goods  of  the  appli- 
cant may  be  distinguished  from  the  goods  of  others 
shall  be  refused  registration  ...  on  account  of 
its  nature  unless  it — (e)  consists  of  a  mark  which, 
(1)  when  applied  to  the  goods  of  the  applicant  is 
merely  descriptive  ...  of  them,  or  .  .  .  (3) 
is  primarily  a  surname."     (Emphasis  added.) 

(That  a  trade-mark  may  be  protected  in  connection  with 
its  use  on  one  article  and  not  on  another  has  clearly  been 
established. 

"The  mere  fact  that  one  person  has  adopted  and 
used  a  trade-mark  on  his  goods  does  not  prevent  the 


adoption  and  use  of  the  same  trade-mark  by  others 
on  articles  of  a  different  description." 

American  Steel  Foundries  v.  Robertson,  269  U.  S. 
372,  381,  70  L.  Ed.  317,  320; 

Sunbeam  Lighting  Co.  v.  Sunbeam  Corporation, 
C  C.  A.  9,  Case  No.  12357,  decided  June  30, 
1950; 

Atlas  V.  Street  &  Smith,  204  Fed.  398. 

This  principle  is  recognized  in  Section  1  of  the  Trade- 
mark Act  itself  (15  U.  S.  C.  A.,  Sec.  1051)  which  re- 
quires the  applicant  for  registration  to  specify  "the  goods 
with  which  the  mark  is  used  and  the  mode  and  manner  in 
which  the  mark  is  used  in  connection  with  such  goods"). 

The  entire  following  discussion,  therefore,  is  intended 
to  refer  to  plaintiffs'  right  to  the  exclusive  use  of  the 
name,  Mark  Twain,  in  connection  with  literary  property. 

A  mark  or  name  is  either  descriptive  of  the  product — 
that  is,  refers  to  a  characteristic  of  the  product — or  it 
points  to  the  origin  of  the  product — that  is,  indicates  its 
ownership  or  production  by  plaintiffs.  It  is  submitted  that 
the  name,  Mark  Twain,  is  descriptive  and  does  not  refer 
to  origin.  It  describes  a  characteristic  of  a  literary  work, 
namely,  that  it  was  written  by  Mark  Twain.  It  does  not 
refer  to  plaintiffs  in  any  zvay,  and  reference  to  plaintiffs 
is  the  only  function  of  a  trade-mark.  To  be  a  valid 
trade-mark,  the  name,  Mark  Twain,  would  have  to  signify 
origin  from  a  single,  though  perhaps  anonymous,  source 
{i.e.,  plaintiffs) ;  the  name  signifies  no  such  thing.  It 
signifies  the  author. 

Moreover,  defendant  made  it  abundantly  clear  in  its 
advertising  that  "Mark  Twain"  was  intended  as  a  descrip- 
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tion  of  its  motion  picture.  Defendant  did  not  use  the 
name  by  itself  but  as  part  of  such  phrases  as  "Based  on 
the  Mark  Twain  story  .  .  ."  or  "A  story  only  Mark 
Twain  could  tell."     [R.  8-9.] 

The  Trade-mark  Act  defines  a  "trade-mark"  as  "any 
word,  name,  symbol,  or  device  or  any  combination  thereof 
adopted  and  used  by  a  manufacturer  or  merchant  to  iden- 
tify his  goods  and  distinguish  them  from  those  manufac- 
tured or  sold  by  others/'  (15  U.  S.  C.  A.,  Sec.  1127; 
emphasis  added.) 

A  trade-mark  is  a  mark  "which  serves  the  purpose  of 
distinguishing  the  goods  of  a  particular  producer  or  dealer 
and  which  .  .  .  is  of  such  a  nature  as  to  be  suscepti- 
ble of  exclusive  appropriation  by  one  person/' 

52  Am.  Jur.  536-7  (emphasis  added;  citing  Stand- 
ard Paint  Co.  v.  Trinidad  Asphalt  Mfg.  Co., 
220  U.  S.  446,  55  L.  Ed.  536,  and  many  other 
decisions  of  the  U.  S.  Supreme  Court  and  other 
courts). 

A  trade-mark  gives  its  owner  the  exclusive  right  to  use 
it.  //  plaintiffs,  here,  have  a  valid  trade-mark  in  the 
name,  Mark  Twain,  they  have  the  right  to  prevent  anyone 
from  using  that  name.  Plaintiff's  cannot  successfully 
argue  that,  by  virtue  of  their  alleged  trade-mark,  they 
have  the  right  to  prevent  some  persons  (such  as  defend- 
ant) from  using  the  name,  but  not  others.  Whatever 
may  be  plaintiffs'  rights  to  prevent  defendant  and  some 
others  from  using  the  name  in  a  particular  manner  on 
the  theory  of  unfair  competition,  on  the  theory  of  trade- 
mark plaintiffs  have  the  right  to  enjoin  all  users  or  none. 
Plaintiffs  either  have  a  valid  trade-mark  or  they  don't 
have  one. 


It  is  apparent  from  the  face  of  the  amended  complaint 
that  plaintiffs  do  not  have  a  valid  trade-mark.  Plaintiffs 
allege  that  they  own  some  of  Mark  Twain's  works.  Some 
others  are  in  the  public  domain,  free  to  be  used  by  anyone. 
(The  Jumping  Frog  is  in  this  group.)  If  Tom  Sawyer 
and  Huckleberry  Finn  are  in  the  public  domain,  can 
plaintiffs  enjoin  anyone  who  publishes  these  stories  from 
representing  that  they  were  written  by  Mark  Twain?  Ob- 
viously not.  Yet  if  plaintiffs'  alleged  trade-mark  in  the 
name,  Mark  Twain,  were  valid,  they  could  do  so,  since 
the  right  in  a  trade-mark  is  an  exclusive  right.  The  le- 
gality of  the  use  of  another's  trade-mark  does  not  depend 
upon  the  nature  of  that  use. 

As  stated  in  the  above  quotations,  a  trade-mark  is  a 
device  used  by  a  merchant  to  designate  his  goods — and  his 
goods  exclusively;  the  mark  distinguishes  the  goods  of 
that  "particular  producer  or  dealer."  A  trade-mark  re- 
fers to  the  merchant  who  owns  it.  When  defendant,  here, 
advertised  its  picture  as  based  on  a  Mark  Twain  story, 
no  one  could  possibly  construe  this  as  a  reference  to 
plaintiffs;  that  is,  the  name,  Mark  Twain,  does  not  identify 
plaintiffs'  goods  or  ''distinguish  them  from  those  manu- 
factured or  sold  by  others."  Plaintiffs  own  only  a  por- 
tion of  the  Mark  Twain  stories. 

"No  one  can  claim  protection  for  the  exclusive  use 
of  a  trade-mark  or  trade-name  zvhich  would  give  him 
a  monopoly  in  the  sale  of  any  goods  other  than  those 
produced  by  himself.  Accordingly,  no  sign  or  form 
of  words  can  be  appropriated  as  a  valid  trade-mark 
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which,  from  the  nature  of  the  fact  conveyed  by  its 
primary  meaning,  others  may  employ  zvith  equal  truth 
and  with  equal  right  for  the  same  purpose." 

52  Am.  Jur.  537  (emphasis  added;  citing  Stand- 
ard Paint  Co.  v.  Trinidad  Asphalt  Mfg.  Co., 
220  U.  S.  446,  55  L.  Ed.  536,  and  other  deci- 
sions of  the  U.  S.  Supreme  Court). 

The  "primary  meaning"  of  "Mark  Twain"  is  the  au- 
thor, Samuel  Clemens — not  the  Hanover  Bank  &  Trust 
Company,  et  al.,  plaintiffs  here.  Since  "others  may  em- 
ploy with  equal  truth  and  with  equal  right  for  the  same 
purpose,"  the  name,  Mark  Twain,  plaintiffs  are  not  en- 
titled to  protection. 

The  requirement  of  a  valid  trade-mark  here  discussed 
is  embodied  in  Section  1  of  the  Trade-mark  Act  (15  U. 
S.  C.  A.,  Sec.  1051)  which  provides  that  before  the  owner 
of  a  trade-mark  may  register  it,  he  must  file  in  the  Patent 
Office  a  verified  application  to  the  effect  that  he  believes 
that  "no  other  person  .  .  .  has  the  right  to  use  the 
mark."  Plaintiffs  clearly  could  not,  truthfully,  make  such 
statement,  because  anyone  who  publishes  a  Mark  Twain 
story  may  use  the  name,  Mark  Twain. 

Samuel  Clemens  (Mark  Twain)  himself,  the  author  of 
The  Jumping  Frog,  once  brought  an  action  in  a  Federal 
court  which,  it  is  urged,  clearly  demonstrates  that  the 
pseudonym,  Mark  Twain,  is  not  a  proper  subject  of  trade- 
mark protection  in  connection  with  literary  property. 

Clemens  v.  Belford,  Clark  &  Co.,  14  Fed.  728. 

"The  bill  in  this  case  states  that  complainant  has. 
for  about  20  years  last  past,  been  an  author  and 
writer  by  profession;  that  he  has  been  in  the  habit 
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for  said  time  of  publishing  articles,  sketches,  books, 
and  other  literary  matter,  composed  by  him  for  pub- 
lication under  the  name,  assumed  by  him  to  desig- 
nate himself  as  the  author  and  writer  of  such 
sketches,  articles,  books  and  other  literary  matter,  of 
'Mark  Twain' ;  that  the  said  designation  of  'Mark 
Twain'  has  been  used  by  him  during  the  last  20 
years  as  his  nom  de  plume  or  trade-mark  as  an  au- 
thor; that  his  said  writings,  under  the  designation 
of  'Mark  Twain,'  have  acquired  great  popularity,  and 
met  with  a  ready  and  continuous  sale,  and  that  no 
other  person  has  been  licensed  or  permitted  by  him 
to  use  said  designation  of  'Mark  Twain'  as  a  nom 
de  plume  or  designation  of  authorship;  .  .  ." 
(P.  729.) 

Defendant  publishing  firm,  without  permission  from 
Twain,  who  was  then  alive,  compiled  a  number  of  his 
stories  and  sketches  in  a  volume  entitled  "Sketches  of 
Mark  Twain."  All  of  these  sketches  were  in  the  public 
domain,  one  of  them  being  the  "Jumping  Frog  Restored 
to  the  English  Tongue  after  Martyrdom  in  the  French." 
Twain,  claiming  that  he  had  a  trade-mark  in  his  nom  de 
plume,  sought  an  injunction  and  damages.  The  Court 
dismissed  the  complaint,  writing: 

"Trade-marks  are  the  means  by  which  the  manu- 
facturers of  vendible  merchandise  designate  or  state 
to  the  public  the  quality  of  such  goods,  and  the  fact 
that  they  are  the  manufacturers  of  them;  and  one 
person  may  have  several  trade-marks,  designating  dif- 
ferent kinds  of  goods  or  different  qualities  of  the 
same  kind;  but  an  atithor  cannot,  by  adoption  of  a 
NOM  DE  PLUME,  be  allowed  to  defeat  the  well-settled 
rules  of  the  common  law  in  force  in  this  country, 
that  the  'publication  of  a  literary  work  without  copy- 
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right  is  a  dedication  to  the  public,  after  zuhich  any- 
one may  republish  it/  .  .  .  any  person  who 
chooses  to  do  so,  can  republish  any  iincopy righted 
Hterary  production,  and  give  the  name  of  the  author, 
either  upon  the  title-page,  or  otherwise,  as  best  suits 
the  interest  or  taste  of  the  person  so  republishing." 
(Pp.  731-2;  emphasis  added.) 

Plaintiffs  seek  (Op.  Br.  14-15)  to  distinguish  the 
Clemens  case  on  the  ground  that  they  "seek  to  protect 
their  property  right  of  trade-mark  'Mark  Twain,'  which 
trade-mark  is  used  to  designate  the  origin  and  ownership 
of  their  literary  works,  which  property  right  has  no  rela- 
tionship or  bearing  to  the  literary  content  or  literary  ma- 
terial." Samuel  Clemens,  too,  like  plaintiffs  here,  sought 
to  protect  his  alleged  trade-mark  in  his  nom  de  plume, 
Mark  Twain.  Clemens  alleged  that,  by  defendant's  acts  he 
had  "been  greatly  injured,  and  his  property  in  the  said 
nom  de  plume  or  trade-mark  of  'Mark  Twain'  as  a  com- 
mercial designation  of  authorship  has  been  deteriorated 
and  lessened  in  value"  and  sought  damages  and  an  in- 
junction. 

The  name,  Mark  Twain,  does  not  designate  the  "origin 
and  ownership"  of  their  literary  works  as  plaintiffs  state 
that  it  does.  It  designates  the  author,  not  the  owner. 
The  thoughts  of  a  prospective  theatre  patron,  viewing  de- 
fendant's advertising  that  "Best  Man  Wins"  is  based  on 
Mark  Twain's  story,  "The  Celebrated  Jumping  Frog  of 
Calaveras  County,"  would  be  directed  to  the  famous  au- 
thor and  could  in  no  sense  suggest  the  present  owner  of 
"The  Jumping  Frog,"  let  alone  the  owners  of  other 
Mark  Twain  stories  not  even  referred  to  in  the  adver- 
tising. 
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Plaintiffs  devote  pages  of  their  opening  brief  to  criti- 
cism of  defendant's  contention  that  the  name,  Mark 
Twain,  is  merely  descriptive.  It  is  submitted  that  plain- 
tiffs' discussion  in  fact  aids  defendant.  Plaintiffs  state  or 
quote  the  following: 

"The  former  Trade-mark  Act  precluded  registra- 
tion of  marks  or  words  which  were  clearly  descrip- 
tive."    (P.  11.) 

As  shown  above,  the  present  Trade-mark  Act  has  a  simi- 
lar provision. 

"To  justify  finding  that  words  are  merely  descrip- 
tive and  that  registration  of  trade-mark  is  invalid, 
it  must  be  shown  that  they  apply  especially  to  some 
ingredient,  quality  or  characteristic  of  the  products 
to  which  they  are  applied."     (P.   12.) 

As  already  shown,  the  name,  Mark  Twain,  does  show  a 
characteristic  of  a  literary  work:  its  authorship. 

"The  question  of  the  descriptiveness  of  a  mark 
must  be  considered  in  the  light  of  its  significance  to 
the  purchaser."     (P.    12.) 

The  name,  Mark  Twain,  to  a  purchaser,  means  that  the 
literary  work  was  written  by  Mark  Twain,  not  that  it  is 
owned  by  plaintiffs.     It  does  not  refer  to  ownership. 

"A  trade-mark  must,  either  by  itself  or  by  asso- 
ciation, point  distinctively  to  the  origin  or  ownership 
of  the  article,  to  which  it  is  applied."     (P.  12.) 

The  name,  Mark  Twian,  does  not  point  to  the  origin  or 
the  ownership  in  plaintiffs  in  any  one  of  the  literary  works 
to  which  it  is  applied. 

"Former  Section  85  of  this  title  did  not  exclude 
from  registration  a  descriptive  mark  if  applicant  had 
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the right  to  use  the  mark  involved  and  no  one  else 
had  the  right  to  such  use   in   identical   form  or   in 
such  near  resemblance  as  might  be  calculated  to  de- 
ceive."    (P.    14.) 

It  is  not  true  in  the  case  at  bar  that  "no  one  else  had  the 
right  to  such  use  in  identical  form" ;  anyone  who  published 
a  Mark  Twain  story  had  the  right  to  use  the  name,  Mark 
Twain. 

Plaintiffs  quote  at  length  from  Daphne  Robert.  (Op. 
Br.  10-11.)  Miss  Robert  expressly  states  in  the  quoted 
portion  of  her  commentary  that  descriptive  words  were 
and  are  denied  registration.     She  then  writes : 

''However,  if,  through  substantially  exclusive  and 
continuous  use,  the  mark  becomes  distinctive  and  in- 
dicates in  the  market  place  only  the  goods  or  services 
of  the  user /it  may  ht  rtgistertd  .  .  ."  (Emphasis 
added. ) 

The  "user,"  in  the  case  at  bar,  is  plaintiffs.  The  name, 
Mark  Twain,  does  not  indicate  the  goods  or  services  of 
plaintiff's  at  all,  but  only  a  characteristic  of  the  work  to 
which  it  is  connected. 

Plaintiffs  themselves  emphasize  this  fact  when  they 
quote  (Op.  Br.  11)  from  their  amended  complaint  in 
which  they  allege  that  "Mark  Twain  .  .  .  indicates 
in  the  literary  market  throughout  the  world  only  the  lit- 
erary works  and  writings  of  Samuel  L.  Clemens,  de- 
ceased." 
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B.     The  Amended  Complaint  Fails  to  State  a  Claim 
Based  on  Unfair  Competition. 

The  nub  of  plaintiffs'  claim  is  set  out  in  paragraphs 
XX  and  XXII  of  the  amended  complaint.  [R.  9-11.] 
Plaintiffs  allege  that  the  uncopyrighted  Mark  Twain  story, 
"The  Celebrated  Jumping  Frog  of  Calaveras  County"  (in 
which  they  have  no  interest  whatsoever),  (1)  concerns 
Jim  Smiley,  the  central  character,  (2)  who  would  bet  on 
anything,  (3)  who  owns  a  pumping  frog,  (4)  named 
"Dan'l  Webster,"  and  (5)  who  loses  a  bet  because  his 
frog  gets  filled  with  buckshot.  The  central  character  of 
defendant's  motion  picture  also  is  Jim  Smiley,  the  gam- 
bler, who  owns  a  jumping  frog  named  "Dan'l  Webster"; 
however,  the  "buckshot"  incident  is  "different"  from  that 
in  the  Mark  Twain  story,  and  the  short  story  is  ex- 
panded into  a  full  length  motion  picture. 

The  amended  complaint  alleges  that  defendant  adver- 
tised its  picture  as  "Based  on  the  Mark  Twain  story,  'The 
Celebrated  Jumping  Frog  of  Calaveras  County,'  "  or  as 
"One  of  Mark  Twain's  favorite  stories."  [Paragraph 
XVIII,  R.  8.]  During  the  hearing  before  the  trial  court 
of  defendant's  motion  to  dismiss  the  amended  complaint, 
plaintiffs  conceded  that  they  stated  no  cause  of  action 
based  on  defendant's  advertising  its  picture  as  ''based  on" 
a  Mark  Twain  story  [R.  35,  37],  that  even  if  defendant's 
picture  is  a  poor  one  it  zvoidd  not  ''dim  Mark  Twain's 
fame  or  his  claim  to  mention  in  literary  fame"  [R.  37], 
and  that  they  have  stated  no  cause  of  action  based  on 
"moral  rights  of  authors"  because  that  right  was  one  per- 
sonal to  Mark  Twain  and  died  with  him.      [R.  38.] 

Plaintiffs'  case  narrows  down,  then,  to  the  fact  that 
defendant  caused  to  be  inserted  in  some  advertisements  in 


i 


—13— 

newspapers,  such  phrases  as  "Mark  Twain's  tale  of  a 
gamble  in  hearts!,"  "Mark  Twain's  Favorite  Story," 
"Mark  Twain's  Lovable  Rogue,  who  would  a-wandering 
and  a-wooing  go,"  and  "A  Story  only  Mark  Twain  Could 
Tell."     [R.  9.] 

The  amended  complaint  does  not  allege,  as  plaintiffs 
state  (Op.  Br.  15)  that  "the  Mark  Twain  Estate  is  re- 
ceiving considerable  income  .  .  .  particularly  by  the 
licensing  of  motion  picture  rights"  in  the  copyrighted 
Mark  Twain  stories  which  they  own  to  producers  of  mo- 
tion picture  photoplays.  In  any  event,  their  contention  is 
that  if  they  have  no  remedy  in  this  Court,  prospective  pur- 
chasers would,  like  defendant,  produce  motion  pictures 
based  on  Mark  Twain  works  which  are  in  the  public  do- 
main (or  of  which  plaintiffs  do  not  own  the  copyright), 
and  use  similar  advertising  slogans  which,  plaintiffs  say, 
might  be  construed  by  theatre  patrons  as  indicating  not 
only  that  the  pictures  were  based  on  the  stories  but  that 
they  were  exact  picturizations  of  those  stories. 

In  the  first  place,  no  reasonable  trier  of  fact  could  find 
that  a  prospective  theatre-goer  would  reasonably  be  misled 
by  the  advertising  slogans  of  which  plaintiffs  complain. 
It  is  obviously  impossible  to  produce  a  full  length  motion 
picture  of  a  short  story  of  a  few  pages — ;dealing  with  a 
single  incident  [R.  9] — without  expanding  it  and  adding 
sequences  to  the  original.  Furthermore,  it  is  common 
knowledge  that,  in  adapting  any  literary  work  to  a  dif- 
ferent medium  (motion  pictures),  it  is  necessary  that  some 
changes  be  made  and  it  is  invariable  that  some  changes 
are  made.  Indeed,  unlike  the  present  case,  the  original 
name  of  the  story  is  usually  retained  for  the  motion  pic- 
ture.   It  is  clear,  as  a  matter  of  law,  from  the  analyses  of 
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the  story  and  picture  set  out  by  plaintiffs  themselves, 
that  defendant  is  guilty  of  no  deception  in  connection  with 
this  "very  popular"  [R.  7]  short  story. 

Assuming,  however,  that  defendant's  slogans  did  not 
accurately  represent  the  relationship  between  motion  pic- 
ture and  story,  still  plaintiffs  have  no  cause  of  action. 
Defendant  neither  "passed  off"  nor  "misappropriated"  so 
as  to  be  guilty  of  unfair  competition: 

The  general  purpose  of  the  law  of  unfair  competition 
"is  to  prevent  one  person  from  passing  off  his  goods  or 
his  business  as  the  goods  or  business  of  another." 
(American  Steel  Foundries  v.  Robertson,  269  U.  S.  372, 
381,  70  L.  Ed.  317,  320.)  The  brief  and  conclusive  an- 
swer to  any  contention  on  the  part  of  plaintiffs  based  on 
this  doctrine  is  that  defendant's  advertisement  (that  Best 
Man  Wins  is  a  completely  exact  picturization  of  The 
Jumping  Frog)  cannot  possibly  lead  anyone  to  believe 
that  Best  Man  Wins  is  "the  goods  or  business"  of 
PLAINTIFFS  or  that  plaintiffs  made  the  picture  or  own 
the  story  or  that  plaintiffs  are  in  any  zvay  connected 
with  the  picture  or  story. 

If  defendant  is  guilty  of  any  misrepresentation,  it  is  not 
directed  to  plaintiffs.  Furthermore,  there  is  no  allegation 
of  secondary  meaning  referring  to  these  plaintiffs. 

Moreover,  defendant  has  appropriated  nothing  from 
plaintiffs.  It  has  not  copied  nor  used  in  any  manner  any 
literary  property,  copyrighted  or  not,  in  which  plaintiffs 
have  an  interest,  nor  used  any  trade-mark  or  name  to 
which  plaintiffs  have  an  exclusive  right. 

A  well  known  line  of  cases  definitely  disposes  of  any 
possible  contention  that  plaintiffs  have  a  cause  of  action 
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based  on  unfair  competition.  They  specifically  hold  that 
even  though  a  defendant  may  he  guilty  of  misrepresenting 
his  own  product  to  the  public,  his  competitor  has  no  pri- 
vate cause  of  action  against  him  (unless  that  defendant  is 
attempting  to  pass  off  his  own  goods  as  that  of  plaintiffs), 
and  it  should  be  noted  that  in  the  case  at  bar  the  parties 
are  not  even  competitive,  so  that  the  possibility  of  injury 
to  plaintiffs  is  far  more  remote  than  in  the  following 
cases. 

In  American  Washboard  v.  Saginaw  Mfg.  Co.,  103 
Fed.  281,  plaintiffs  attempted  to  set  out  a  case  of  unfair 
competition,  but  it  was  held  that  a  demurrer  to  the  com- 
plaint had  been  properly  sustained.  Plaintiff  was  engaged 
in  the  manufacture  and  sale  of  washboards  which  en- 
joyed a  high  reputation  and  which  had  been  sold  in  large 
quantities.  The  rubbing  face  of  the  boards  were  made 
of  aluminum  and  were  marked  with  the  word  "aluminum." 
Plaintiff  had  a  monopoly  of  aluminum  and  was  the  only 
manufacturer  making  boards  using  this  material.  Plain- 
tiff had  advertised  extensively. 

Defendant,  knowing  the  above,  branded  its  washboard 
"aluminum"  and  advertised  them  as  aluminum;  defend- 
ant's boards  were  in  fact  made  of  zinc  and  contained  no 
aluminum. 

The  Court  wrote  that  the  complaint: 

"undertakes  to  make  a  case,  not  because  the  de- 
fendant is  selling  its  goods  as  and  for  the  goods  of 
complainant,  but  because  it  is  the  manufacturer  of  a 
genuine  aluminum  board,  and  the  defendant  is  de- 
ceiving the  public  by  selling  to  it  a  board  not  made 
of  aluminum,  although  falsely  branded  as  such,  being 
in  fact  a  board  made  of  zinc  material;  that  is  to  say, 
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the  theory  of  the  case  seems  to  be  that  complainant, 
manufacturing  a  genuine  aluminum  board,  has  a  right 
to  enjoin  others  from  branding  any  board  'Aluminum' 
not  so  in  fact,  although  there  is  no  attempt  on  the 
part  of  such  wrongdoer  to  impose  upon  the  public 
the  belief  that  the  goods  thus  manufactured  are  the 
goods  of  complainant.  We  are  not  referred  to  any 
case  going  to  the  length  required  to  support  such  a 
bill.  It  loses  sight  of  the  thoroughly  established  prin- 
ciple that  the  private  right  of  action  in  such  cases  is 
not  based  upon  fraud  or  imposition  upon  the  public, 
but  is  maintained  solely  for  the  protection  of  the  prop- 
erty rights  of  complainant.  It  is  true  that  in  these 
cases  it  is  an  important  factor  that  the  public  are 
deceived,  but  it  is  only  where  this  deception  induces 
the  public  to  buy  the  goods  as  those  of  complainant 
that  a  private  right  of  action  arises."     (Pp.  284-5.) 

"If  the  doctrine  contended  for  by  complainant  in 
this  case  was  to  be  carried  to  its  legitimate  results, 
we  should,  as  suggested  by  Mr.  Justice  Bradley  in 
the  case  of  New  York  &  R.  Cement  Co.  v.  Coplay 
Cement  Co.,  (C.  C.)  44  Fed.  277,  open  a  Pandora's 
box  of  litigation.  A  person  who  undertook  to  manu- 
facture a  genuine  article  could  suppress  the  business 
of  all  untruthful  dealers,  although  they  were  in  no 
wise  undertaking  to  pirate  his  trade."     (P.  285.) 

In  Borden's  Condensed  Milk  Co.  v.  H  or  lick's  Malted 
Milk  Co.,  206  Fed.  949,  the  complaint  alleged  that  defend- 
ant's advertising  misrepresented  defendant's  product  and 
in  dismissing  the  complaint  the  Court  wrote  as  follows : 

"As  indicated,  there  is  nothing  to  show  that  com- 
plainant had  any  peculiar  right,  power  or  property 
in  respect  of  the  manufacture  of  malted  milk,  which 
was  either  susceptible  of  being,  or  had  in  fact  been, 
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exclusively  appropriated  by  it  in  such  manufacture; 
and  the  case  narrows  down  to  this:  Can  it  prevent 
the  defendants  from  claiming  for  or  ascribing  to 
themselves  or  their  product  'qualities,  titles,  or  re- 
wards' which  they  may  not  actually  possess  or  be 
entitled  to?  Take  an  analogous  case:  Rival  shop- 
keepers are  engaged  in  selling  a  fabric  which  may 
be  of  foreign  or  domestic  manufacture.  The  foreign 
fabric  is  concededly  of  better  quality,  and  conse- 
quently in  greater  favor.  One  dealer  sells  only  the 
foreign,  the  other  only  the  domestic,  fabric.  Sup- 
pose the  latter  advertises  or  proclaims  the  article 
sold  by  him  to  be  of  foreign  manufacture,  and  that 
his  establishment  is  the  only  one  so  dealing  in  such 
fabric  of  'genuine  foreign'  manufacture;  has  he 
invaded  or  taken  from  his  rival's  property  rights? 
It  would  seem  not.  His  act  consists  in  an  attempt 
to  deceive  the  public,  and,  while  his  rival  may  be 
injured,  he  is  not  deprived  of  any  personal  legal 
right.  Both  are  in  the  competitive  field,  and,  while 
each  may  guard  his  own  rights  against  invasion  by 
the  other,  neither  can,  by  injunction,  exercise  a 
censorship  or  guardianship  over  the  commercial 
morals  of  the  other  in  respect  of  appeals  to  the 
public,  which  are  not  based  upon  a  deprivation  of 
something  legally  belonging  to  the  one  claiming  in- 
jury."    (Pp.  952-3.) 

In  Armstrong  Cork  Co.  v.  Ringwalt  Linoleum  Works, 
235  Fed.  458,  plaintiffs  were  three  linoleum  manufac- 
turers who  produced  54  per  cent  of  the  product  in  the 
United  States.    They  charged  defendant  with  unfair  com- 
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petition  on  the  ground  that  defendant  made  a  cheap  and 
inferior  product  which  was  not  hnoleum  but  which  de- 
fendant advertised  as  such.     The  Court  wrote: 

"The  gravamen  of  the  charge  is  that  the  defend- 
ant is  making  and  vending  a  spurious  article,  and 
deceiving  the  pubHc  into  buying  it  as  genuine,  with 
the  result  that  the  genuine  article  is  discredited  in 
reputation,  and  that  the  plaintiffs,  who  make  and  sell 
only  the  genuine  article,  are  damaged.  Such  dam- 
ages, however,  are  not  the  result  of  any  attacks  upon 
the  property  rights  of  the  plaintiffs,  and  a  right  of 
action  of  the  kind  here  pressed  lies  only  when  a 
property  right  has  been  invaded.  Canal  Company 
V.  Clark,  13  Wall.  (80  U.  S.)  311,  20  L.  Ed.  581; 
Goodyear  India  Rubber  Glove  Mfg.  Co.  v.  Good- 
year 'Rubber  Co.,  128  U.  S.  604,  9  Sup.  Ct.  166,  32 
L.  Ed.  535;  Brown  Chemical  Co.  v.  Meyer,  139 
U.  S.  544,  11  Sup.  Ct.  625,  35  L.  Ed.  247;  Elgin 
National  Watch  Co.  v.  III.  Watch  Co.,  179  U.  S. 
665,  21  Sup.  Ct.  270,  45  L.  Ed.  365;  and  American 
Washboard  Co.  v.  Saginaw  Mfg.  Co.,  103  Fed.  281, 
43  C.  C.  A.  233,  50  L.  R.  A.  609.  At  the  close  of 
the  argument  on  such  motion,  the  court  so  expressed 
itself."     (P.  460.) 

"A  discussion  of  the  cases  cited  by  plaintiffs' 
counsel  as  holding  a  different  view — to  my  mind  dis- 
tinguishable from  the  instant  case — would  be  profit- 
less, as  the  case  of  American  Washboard  Co.  v. 
Saginazv  Mfg.  Co.,  supra,  in  my  judgment,  furnishes 
the  law  controlling  the  case  at  bar."     (P.  460.) 

"That  case  has  been  frequently  cited  with  approval. 
See  Daviess  County  Distilling  Co.  v.  Martinoni 
(C.  C.)  117  Fed.  186;  American  Wine  Co.  v.  Kohl- 
man  (C.  C.)  158  Fed.  830;  Lowe  Bros.  Co.  v. 
Toledo   Varnish  Co.,   168  Fed.   627,   94   C.   C.   A. 
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83;  Rathbone,  Sard  &  Co.  v.  Champion  Steel  Range 
Co.,  189  Fed.  26,  110  C.  C.  A.  596,  Z7  L.  R.  A. 
(N.  S.)  258;  Edward  Hilker  Mop  Co.  v.  United 
States  Mop  Co.,  191  Fed.  613,  112  C.  C  A.  176; 
Borden  Ice  Cream  Co.  v.  Borden's  Condensed  Milk 
Co.,  201  Fed.  510,  121  C.  C.  A.  200;  Borden's  Con- 
densed Milk  Co.  V.  Horlick's  Malted  Milk  Co.  (C.  C.) 
206  Fed.  949. 

"The  bill  is  dismissed,  with  costs."     (P.  461.) 

In  Mosler  Safe  Co.  v.  Ely-Norris  Safe  Co.,  273  U.  S. 
132,  71  L.  Ed.  578,  the  Supreme  Court  followed  the 
principle  of  the  American  Washboard  Co.  case,  when  it 
did  not  affirmatively  appear  that  plaintiff  had  a  monopoly 
in  his  product.  (The  Court  expressly  stated  that  it 
was  not  ruling  on  the  question  of  plaintiff's  rights  if 
it  in  fact  did  have  a  monopoly.)  Defendant  treats  this 
case  only  briefly  at  this  point  because  it  is  referred  to  in 
the  opinion  of  the  California  Apparel  case  which  defend- 
ant hereafter  sets  out  at  some  length  because  it  is  a 
recent,  clear  and  cogent  expression  of  the  law  as  it  stands 
today. 

It  should  be  noticed  that  plaintiffs,  in  the  case  at  bar, 
do  not  have  a  monopoly;  they  own  only  a  portion  of  the 
extant  works  by  Mark  Twain,  and  thus  come  squarely 
within  the  Supreme  Court  holding  in  the  Mosler  Safe  Co. 
case,  as  well  as  the  others  in  the  above  mentioned  line  of 
cases. 

Indeed,  plaintiffs'  position  is  much  more  difficult  than 
was  that  of  the  plaintiffs  in  the  above  cases.  Plaintiffs 
do  not — and  cannot — contend  that  defendant  lured  plain- 
tiffs' customers  away  by  misleading  advertising.  The 
parties  are  not  competitive.  Plaintiffs  here  contend  that 
defendant  is  setting  a  bad  example,     (Op.  Br.  16.) 
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//  plaintiffs'  theory  is  sound,  then  any  person  in  any 
business  can  recover  against  any  other  person  who  makes 
any  misrepresentation  in  his  advertising.  It  would  make 
no  difference  whether  the  parties  were  in  the  same  busi- 
ness or  whether  one  sold  hats  and  the  other  blast  fur- 
naces: the  complainant  could  always  claim  that  if  the 
defenda/nt  ''gets  away"  with  the  practice,  someone  else, 
in  the  same  business  as  complainant,  could  make  mis- 
representations and  get  azvay  with  it  and  thus  injure 
him.  That  is,  plaintiffs  Chamberlain,  et  al.,  here,  do 
not  claim  that  Columbia  Pictures  is  directly  persuading 
plaintiffs'  potential  customers  to  deal  with  Columbia  in- 
stead of  plaintiffs  (as  zvas  the  claim  in  the  American 
Washboard  and  Hosier  Safe  Co.  cases);  plaintiffs  argue 
that  if  Columbia  can  misadvertise  its  pictures,  others 
can  do  so  too.  In  other  words,  plaintiffs  contend  that 
unless  this  Court  rules  in  their  favor  a  principle  will  be 
established  which  will  permit  false  advertising.  But  no 
different  principle  woidd  be  established  if  Columbia,  in- 
stead of  producing  and  advertising  a  motion  picture  as 
"Mark  Twain  s,"  had  manufactured  and  advertised  sine 
washboards  and  advertised  them  as  aluminum.  Plaintiffs' 
argument  woidd  be  equally  applicable:  if  Columbia  can 
misrepresent  their  washboards,  then  Paramount  Pictures 
can  misrepresent  their  motion  pictures  and,  therefore. 
Paramount  woidd  not  buy  plaintiffs'  copyrighted  Mark 
Twain  stories  because  it  could  zvrite  its  own  story  based 
on  one  of  Twain's  which  was  in  the  public  domain,  dis- 
tort and  add  to  it,  and  advertise  it  as  ''one  of  Mark 
Tzvain's  stories." 

It  is  hoped  that  this  illustrates  that  plaintiffs  must 
have  an  exclusive  right  and  they  must  be  injured  directly 
by  defendant's  acts.  Under  plaintiffs'  argument,  the  fact 
that    Columbia's    alleged    misrepresentation    referred    to 
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Mark  Twain  is  irrelevant.     Any  misrepresentation  what- 
soever would  serve  plaintiffs'  argument  just  as  well. 

Plaintiffs  own  certain  copyrights,  and  if  anyone  inter- 
feres zvith  them  plaintiffs  have  their  remedies  under  the 
copyright  laws.  The  public  is  protected  in  the  present 
situation — if  Columbia  has,  in  fact,  misrepresented  its 
product — by  Sections  5  of  the  Federal  Trade  Commission 
Act. 

In  California  Apparel  Creators  v.  Wieder  of  C  all  for - 
nm  (July  30,  1947),  162  F.  2d  893,  a  group  of  manufac- 
turers and  dealers  in  wearing  apparel,  located  in  the 
State  of  California,  brought  an  action  for  unfair  com- 
petition against  manufacturers  and  dealers  in  wearing 
apparel  located  in  New  York.  Plaintiffs  sought  damages 
and  an  injunction  to  prevent  defendants  from  using  the 
names  ''California"  or  "Californian"  in  connection  with 
their  businesses. 

Plaintiffs    asserted    that    California -made    wearing    ap- 
parel was  superior  in  quality  and  design  and  that  plain- 
tiffs  had   spent   large   sums   of   money   advertising   their 
wares   and   had   succeeded   in   getting   this   idea   accepted 
,  by  the  buying  public. 

The  trial  court  granted  defendants'  motions  for  sum- 
mary judgment  and  the  second  circuit,  Judge  Clark  writing 
the  opinion,  affirmed,  pointing  out  that: 

i''So  far  as  the  consumer  is  concerned,  he  is  not 
dependent  upon  the  private  remedial  actions  brought 
by  competitors;  for  the  remedies  under  the  Federal 
Trade  Comtmssion  Act,  at  least  as  amended  in  1938, 
15  U.  S.  C.  A.  §  45,  are  nozv  extensive,  and  are 
e-mployed  by  the  Commission  to  prevent  misleading 
of  the  public  as  to  the  origin  of  an  article  sold  at 
retail.     Here,  therefore,  we  are  concerned  only  with 
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the  remedial  rights  of  individual  businesses  and 
whether  or  not  such  businesses  have  been  damaged 
by  the  unfair  competition  of  the  defendants."  (P. 
896;  emphasis  added.) 

"Turning,  therefore,  to  the  merits  of  the  claim 
for  unfair  competition,  we  find,  it  of  course  settled 
that  a  geographical  name,  indicative  of  the  place  of 
manufacture,  cannot  be  appropriated  as  a  trade- 
mark. Columbia  Mill  Co.  v.  Alcorn,  150  U.  S.  460, 
464,  14  S.  Ct.  151,  37  L.  Ed.  1144;  Canal  Co.  v. 
Clark,  80  U.  S.  311,  13  Wall.  311,  20  L.  Ed.  581; 
La  Touraine  Coffee  Co.  v.  Lorraine  Coffee  Co.,  2 
Cir.  157  F.  2d  115,  certiorari  denied  Lorraine  Coffee 
Co.  V.  La  Touraine  Coffee  Co.  329  U.  S.  771,  67 
S.  Ct.  189.  But,  as  plaintiffs  contend,  a  geographi- 
cal name  may  acquire  a  secondary  significance  which 
will  support  an  action  for  unfair  competition.  Our 
case  concerns  that  question;  we  have  to  see  whether 
or  not  plaintiffs  have  such  rights  in  the  name  of 
their  state  that  defendants'  use  thereof  is  deceptive 
to  their  potential  customers  and  causes  them  injury 
and  loss. 

"In  the  development  of  this  branch  of  the  law  the 
name  or  mark  acquired  its  secondary  or  actionable 
significance  as  identification  of  the  source  of  manu- 
facture of  the  goods,  and  hence  as  showing  the 
origin  of  the  goods.  Hence  we  find  the  rule  so 
often  stated  that  to  establish  such  a  secondary  mean- 
ing, while  it  is  not  necessary  to  show  that  the  public 
has  become  conscious  of  the  personal  identity  of  the 
manufacturer,  yet  it  must  be  shown  that  zvhatever 
is  asserted  to  carry  the  secondary  meaning  has  come 
to  signify  origin  from  a  single,  though  anonymous, 
source.  Crescent  Tool  Co.  v.  Kilborn  &  Bishop  Co., 
2  Cir.  247  F.  299;  Coty,  Inc.  v.  Le  Blume  Import 
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Co.,  D.  C.  S.  D.  N.  Y.  292  F.  264,  affirmed  2  Cir., 
293  F.  344;  Shredded  Wheat  Co.  v.  Humphrey  Cor- 
nell Co.,  2  Cir.,  250  F.  960;  Coca  Cola  Co.  v.  Koke 
Co.,  of  America,  254  U.  S.  143,  146,  41  S.  Ct.  113, 
65  L.  Ed.  189;  cases  collected  150  A.  L.  R.  1092, 
1093;  3  Restatement  Torts,  1938,  §715,  comment  b, 
§727,  comment  a,  §730,  comment  a.  Tndeed,'  as 
Judge  Learned  Hand  put  it  in  Bayer  Co.  v.  United 
Drug  Co.,  D.  C.  S.  D.  N.  Y.,  272  F.  505,  509,  Ue 
whole  law  of  "secondary  meaning"  is  built  upon  that 
presupposition.  The  same  idea  was  expressed  re- 
cently by  the  Supreme  Court  in  Kellogg  Co.  v.  Na- 
tional Biscuit  Co.,  305  U.  S.  Ill,  118,  59  S.  Ct. 
109,  113,  83  L.  Ed.  73,  when  Justice  Brandeis  said: 
Tt  must  show  that  the  primary  significance  of  the 
term  in  the  minds  of  the  consuming  public  is  not 
the  product  but  the  producer.'  To  the  same  effect 
are  Elgin  Nat.  Watch  Co.  v.  Illinois  Watch-Case 
Co.,  179  U.  S.  665,  674,  21  S.  Ct.  270,  45  L.  Ed. 
365,  and  Armstrong  Paint  &  Varnish  Works  v.  Nu- 
Enamel  Corporation,  305  U.  S.  315,  336,  59  S.  Ct. 
191,  83  L.  Ed.  195."  (Pp.  897-8;  emphasis  added.) 
*Tn  New  York  &  R.  Cement  Co.  v.  Co  play  Cement 
Co.,  C.  C.  E.  D.  Pa.,  44  F.  277,  10  L.  R.  A.  833, 
rehearing  with  memorandum,  C.  C,  45  F.  212,  the 
plaintiff  was  one  of  several  cement  manufacturers 
located  at  Rosendale,  N.  Y.,  who  marketed  their 
products  under  the  name  of  'Rosendale  Cement,'  The 
defendant  manufactured  cement  elsewhere  and  sold 
it  as  Rosendale  cement.  Mr.  Justice  Bradley,  sit- 
ting on  circuit,  applied  the  single-source  rule  strictly 
to  defeat  the  plaintiff's  claim  of  unfair  competi- 
tion. This  case  was  cited  with  approval  and  even 
pressed  further  in  American  Washboard  Co.  v. 
Saginazv  Mfg.  Co.,  6  Cir.,  103  F.  281,  50  L.  R.  A. 
609,  distinguished  by  the  high  authority  of  the  bench 
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then  sitting,  with  Day,  J.,  writing  the  opinion  with 
the  concurrence  of  Judges  Taft  and  Lurton.  Here 
the  court  refused  to  enjoin  defendant  from  repre- 
senting its  zinc  washboards  as  'Aluminum'  at  the 
suit  of  plaintiff,  the  sole  manufacturer  of  washboards 
with  aluminum  rubbing  surfaces,  holding  that  plain- 
tiff had  not  established  its  use  of  the  name  prior 
to  defendant's,  could  not  sue  merely  for  deceit  of 
the  public,  and  failed  because  it  did  not  show  direct 
loss  of  customers  or  direct  injury  to  itself. 

"These  cases  of  course  are  authorities  against  the 
plaintiffs'  claims ;  but  we  need  not  go  so  far  or  decide 
to  what  extent  they  still  represent  the  law.  For  we 
have  precedents  more  direct  and  more  apt  from  this 
circuit  and  from  the  Supreme  Court.  In  Ely-Norris 
Safe  Co.  V.  Mosler  Safe  Co.,  2  Cir.  7  F.  2d  603, 
Judge  L.  Hand,  in  discussing  the  Coplay  Cement 
case,  pointed  out  that  it  did  not  appear  that  the 
plaintiffs  were  the  only  persons  making  cement  at 
Rosendale.  He  continued:  'There  was  no  reason, 
therefore,  to  assume  that  a  customer  of  the  de- 
fendant, deceived  as  to  the  place  of  origin  of  the 
defendant's  cement,  and  desiring  to  buy  only  such 
cement,  would  have  bought  of  the  plaintiffs.  It  re- 
sulted that  the  plaintiffs  did  not  show  any  necessary 
loss  of  trade  through  the  defendant's  fraud  upon  its 
own  customers.'  .  .  .  Finding  that  the  plaintiff 
had  alleged  a  monopoly  from  which  the  inference 
of  loss  of  customers  followed,  he  reversed  the  dis- 
missal below. 

"While  this  decision  was  in  turn  reversed  by  the 
Supreme  Court,  Mosler  Safe  Co.  v.  Ely-Norris  Safe 
Co.,  273  U.  S.  132,  47  S.  Ct.  314,  71  L.  Ed.  578, 
it  was  done  on  the  ground  that  in  this  case,  also, 
no  exclusive  right  was  shown  by  the  plaintiff.     The 
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plaintiff  had  a  patent  on  an  explosion  chamber  in  a 
safe  as  protection  against  robbery.  But  as  Justice 
Holmes  points  out,  it  was  consistent  with  every 
allegation  in  the  bill  that  there  were  other  safes  with 
explosion  chambers  besides  that  for  which  the  plain- 
tiff had  a  patent.  Hence  there  appeared  nothing  to 
prevent  the  defendant  from  making  a  representation 
that  its  safes  had  an  explosion  chamber  if  the  rep- 
resentation was  true.  He  continued:  'If  on  the 
other  hand  the  representation  was  false  as  it  is  alleged 
sometimes  to  have  been,  there  is  nothing  to  show  that 
customers  had  they  known  the  facts  would  have  gone 
to  the  plaintiff  rather  than  to  other  competitors  in 
the  market,  or  to  lay  a  foundation  for  the  claim  for 
a  loss  of  sales:  273  U.  S.  132,  134,  47  S.  Ct.  314, 
71  L.  Ed.  578. 

"This  decision  and  the  implication  from  the  two 
opinions,  construed  together,  have  been  widely  ac- 
cepted as  prevailing  law.  They  constitute  significant 
emphasis  upon  the  need  of  individualizing  the  injury 
asserted,  and  thus  point  to  the  weak  element  of  the 
plaintiffs  case  here.  To  recover  damages  or  to 
receive  protective  relief  against  the  actions  of  these 
defendants,  plaintiffs  must  therefore  show  not  only 
a  representation  by  defendants  which  is  false  and  de- 
ceitful in  the  sense  of  luring  customers  to  their  doors 
wrongfully,  but  also  that  plaintiffs  have  lost  their 
own  rightful  custom  thereby.  This  is  a  grant  of 
summary  judgment,  and  hence  we  must  accept  as 
facts  those  which  the  plaintiffs  show  they  intend 
in  good  faith  to  prove.     They  must,  however,  dis- 
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dose  in  their  affidavits  what  they  do  intend  to  rely 
upon.  EngL  v.  Aetna  Life  Ins.  Co.,  2  Cir.,  139  F. 
2d  469. 


"It  is  nowhere  claimed  that  there  is,  or  zvill  he, 
available  any  proof  of  specific  customers  diverted 
from  specific  plaintiffs  through  the  actions  of  these 
defendants.  The  only  possible  suggestion  of  injury 
is  by  a  strained  process  of  inference,  as  by  the  sug- 
gested conclusion  that  the  general  effect  of  defend- 
ants' actions  must  have  diverted  customers  from  the 
plaintiffs.  Here  we  are  met  with  the  direct  difficulty 
found  insurmountable  by  Justice  Holmes  in  the  Ely- 
Norris  Safe  Co.  case,  that  there  is  no  reason  to 
asume  that  defendants'  customers,  deceived  as  to  the 
place  of  origin,  would  otherwise  have  bought  of  these 
plaintiffs. 


"True,  the  complaint  here  contains,  in  addition 
to  the  general  allegations  of  superiority  of  the  Cali- 
fornia clothes,  certain  general  allegations  that  the 
inferior  character  of  the  defendants'  clothes  injures 
the  reputation  of  California  clothes. 


"Were  such  injury  by  deleterious  quality  directly 
charged  by  specific  and  comparative  facts,  we  would 
still  be  thrown  back,  however,  on  the  question  of 
lack  of  showing  of  loss  to  these  particular  plaintiffs, 
out  of  all  the  California  manufacturers  who  conceiv- 
ably might  be  injured.  In  other  words,  the  diffi- 
culty found  in  the  Ely-Norris  case  still  exists  in  much 
more  pointed  fashion  than  it  did  there."  (Pp.  899- 
901 ;  emphasis  added.) 
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It  is  not  sufficient  for  plaintiffs  to  allege  merely  that 
defendant  had  no  right  to  advertise  as  it  did;  plaintiffs 
must  show  a  right  in  themselves  which  is  legally  protect- 
ible: 

In  Ambassador  Hotel  Corp.  v.  Hotel  Sherman  Co.,  226 
111.  App.  247,  the  Court,  in  affirming  judgment  for  de- 
fendant (rendered  after  demurrer  to  complaint  was  sus- 
tained), wrote: 

''The  right  of  the  complainants  to  the  relief  prayed 
for  may  not  he  predicated  upon  the  weakness  of  the 
right  of  defendant  to  use  the  trade-name  involved, 
hut  must  he  established,  if  at  all,  upon  the  affirmative 
fact  that  the  complainants  had  such  a  property  right 
in  the  use  of  the  name  as  made  the  defendant's  use 
of  it  an  infringement.  In  Maxwell  v.  Hogg,  L.  R. 
2  Ch.  307  .  .  .  Cairns,  L.  J.,  said:  'The  first 
question  to  be  determined  is,  is  there  a  right,  or  is 
there  a  property  on  the  part  of  plaintiff,  to  be  pro- 
tected? For  if  there  is  only  loss  sustained,  zmthout 
there  being  a  right  of  property  to  be  protected,  this 
court  cannot  interfere;  and  finally,  I  think  we  must 
leave  out  of  the  case  any  observation  which  may 
possibly  have  to  be  made  with  regard  to  the  conduct 
of  the  defendant'."     (Emphasis  added.) 

Plaintiffs'  position  in  the  case  at  bar  is  analogous  to 
the  position  of  a  retail  merchant  who  has  purchased 
some  goods  from  a  manufacturer  for  resale.  The  re- 
tailer cannot  maintain  an  action  against  a  third  person 
for  misrepresenting  his  goods  as  those  of  the  manufac- 
turer either  on  the  basis  of  trade-mark  or  unfair  com- 
petition. The  right  to  protect  the  mark  or  secondary 
meaning  lies  solely  in  the  manufacturer.  Thus,  in  Kraiiss 
v.  Jos  R.  Peebles'  Sons  Co.,  58  Fed.   585,  it  was  held 
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that  a  vendee  for  resale  (who  had  a  five  year  exclusive 
contract  with  the  vendor  who  had  agreed  not  to  permit 
others  to  use  the  mark)  of  a  trade-marked  article,  could 
not  maintain  an  action  against  a  third  person  for  piracy 
of  the  vendor's  trade-mark. 

In  Lacroix  v.  Nodal,  6  So.  795,  Nodal  had  a  right, 
by  license,  to  use  the  trade-mark  of  another.  He  com- 
plained that  Lacroix  had  interfered  with  the  trade-mark. 
The  case  was  dismissed  on  the  pleadings  on  the  ground 
that  no  cause  of  action  was  stated.  The  Court  wrote  that 
Nodal  was  ''not  the  owner  of  the  trade-mark  which  they 
sought  to  vindicate,  and  .  .  .  therefore,  they  had  no 
cause  or  reason  to  judicially  claim  any  other  right  than 
that  of  using  it  in  their  dealings  under  the  authority  of 
their"  licensors. 

In  Font  &  Co.  v.  Lopes  Bros.,  36  Puerto  Rico  Reports, 
233,  plaintiff  imported  and  sold  a  certain  product  made 
by  X  and  used  X's  trade-mark.  Held:  Plaintiff  cannot 
enjoin  defendant  from  infringement. 

In  Richards  &  Company  v.  Butchee,  62  L.  T.  Reps. 
867,  X  agreed  to  consign  their  product  for  sale  exclusively 
to  plaintiff.  Plaintiff  sued  defendant,  a  merchant,  to  en- 
joint  the  latter  from  selling  the  product  in  imitation  of 
X's  trade-mark.  Held:  plaintiff  had  no  right  to  bring 
the  action;  it  had  no  interest  in  the  trade-mark  and  had 
no  right  to  restrain  the  fraudulent  use  of  it. 

In  a  case  involving  the  same  principle,  Societe  des 
Hucles  D'Olive  de  Nice  v.  Rorke,  39  N.  Y.  Supp.  28,  the 
Court,  in  affirming  a  judgment  dismissing  the  complaint, 
wrote : 

"To  sustain  this  cause  of  action,  it  was  necessary 
for  the  plaintiff  to  prove  that  the  trade-mark  or  label, 
the  use  or  imitation  of  which  the  action  was  brought 
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to  enjoin,  zvas,  plaintiff's  trade-mark,  invented  and 
used  by  the  plaintiff  to  designate  its  goods;  and  to  the 
use  of  which  it  had  the  sole  and  exclusive  right. 
In  this  respect  the  plaintiff's  proof  fails."  (P.  29; 
emphasis  added.) 

Whatever  rights  Clemens  may  have  had  prior  to  his 
death,  based  on  unfair  competition,  plaintiffs  did  not 
acquire  these  rights  and  plaintiffs  do  not  so  allege. 
Plaintiffs  coitld  not  have  acquired  any  rights  which  for- 
merly belonged  to  Clemens  because  Clemens,  an  author, 
did  not  have  a  "business"  of  such  a  nature  that  it  could 
have  been  transferred.  Plaintiffs  inherited  merely  cer- 
tain copyrights  in  specific  Mark  Twain  stories.  "Good 
will  may  not  be  sold  or  transferred  separate  from  the 
business  with  which  it  is  associated;  and  a  trade-mark 
or  trade  name  cannot  be  transferred  separate  from  the 
good-will  which  it  represents.  Therefore,  a  trade-mark 
or  name  may  not  be  transferred  except  with  the  business 
of  which  it  is  the  outward  sign."  (Nims  Unfair  Com- 
petition and  Trade-marks,  4th  Ed.  1947,  page  85.)  "There 
is  no  property  in  a  trade-mark  apart  from  the  business 
or  trade-mark  with  which  it  is  employed."  American- 
Steel  Foundries  v.  Robertson,  269  U.  S.  372,  381,  70 
L.  Ed.  317-320. 

Plaintiffs  devote  pages  of  the  section  of  their  opening 
brief  entitled  "B.  As  to  Unfair  Competition"  (pp.  17- 
19)  to  further  reference  to  authorities  on  technical  trade- 
marks. Defendant  feels  that  no  other  answer  is  required 
of  it  than  a  reference  to  the  first  portion  of  this  brief 
which  relates  to  trademarks. 

Plaintiffs  state  (Op.  Br.  19)  that  the  courts,  "with- 
out specifically  saying  so,  have  restrained  the  use  of  a 
title  of  a  literary  property"  on  the  theory  of  "dilution." 
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That  is  not  true.  All  of  the  cases  in  which  defendant 
was  restrained  from  using  the  title  of  plaintiff's  literary 
work,  were  cases  of  unfair  competition  involving  passing 
off;  in  each,  plaintiff  had  proven  secondary  meaning. 
Thus,  in  perhaps  the  best  known  of  these  cases,  Warner 
Bros.  V.  Majestic  Pictures  Corporation,  70  F.  2d  310, 
plaintiff  had  made  a  series  of  photoplays  under  the  title 
"Gold  Diggers"  which  they  had  extensively  advertised 
and  from  which  their  revenues  had  amounted  to  several 
million  dollars.  Before  plaintiff's  last  picture  under  that 
title  had  been  completed,  defendant  produced  a  motion 
picture  "Gold  Diggers  of  Paris."  The  Court  held  that 
the  title  "Gold  Diggers"  had  acquired  a  distinctive  sec- 
ondary meaning  and  that  the  use  of  "Gold  Diggers" 
would  falsely  represent  to  the  public  that  defendant's  pic- 
ture was  produced  by  plaintiff.  Plaintiff  was  granted 
an  injunction  restraining  defendant  from  using  the 
words  "Gold  Diggers"  in  connection  with  its  picture 
unless  defendant  affixed  thereto  a  notice  that  the  picture 
was  its  own  production  and  was  not  based  upon  the  plain- 
tiff's pictures. 

Compare  the  Gold  Diggers  case  with  Jackson  v.  Uni- 
versal International  Pictures,  95  A.  C.  A.  99  (Calif.), 
decided  late  1949.  Plaintiff  there  had  written  a  stage 
play  entitled  "Slightly  Scandalous"  and  had  produced 
and  advertised  it;  thereafter  defendant  released  and  dis- 
tributed throughout  the  country  a  motion  picture  also 
entitled  "Slightly  Scandalous."  "There  was  no  simi- 
larity whatever  between  the  picture  and  the  play  except 
the  title."  The  trial  court's  judgment  in  favor  of  plain- 
tiff was  reversed  on  the  ground  that,  although  plaintiff 
had  pleaded  and  offered  evidence  to  support  its  allegation 
of  secondary  meaning,  that  evidence  was  not  sufficient 
to  prove  secondary  meaning.     "The  acquisition  of  a  sec- 
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ondary  meaning  creates  a  right  akin  to  a  property  right. 
Without  such  acquisition  that  is  no  right.  .  .  .  The 
essence  of  appellants'  wrong,  if  one  was  committed,  was 
in  the  distribution  of  a  motion  picture  which,  from  its 
title,  the  public  generally  would  mistakenly  conclude  was 
made  from  respondent's  play.  (See  Armstrong  Paint  & 
V.  Works  V.  Nu-Enamel  Corp.,  305  U.  S.  315,  [59  S. 
Ct.  191,  83  L.  Ed.  195,  207].)"  (P.  104;  emphasis 
added.) 

As  defendant  has  asserted,  it  is  clear  that  the  name, 
Mark  Twain,  is  not  capable  of  acquiring  a  secondary 
meaning  in  connection  with  literary  property,  and  plain- 
tiffs have,  in  fact,  aflirmatively  pleaded  that  the  name, 
Mark  Twain,  indicates  only  the  writings  of  Samuel 
Clemens ;  that  is,  that  it  has  only  its  primary  meaning. 

The  Vogue,  Wall,  Dimhill,  Academy  and  Tiffany  eases, 
cited  by  plaintiffs  (Op.  Br.  19-22),  are  all  cases  of 
unfair  competition.  They  are  not  relevant  to  the  ques- 
tion of  whether  plaintiffs  here  are  entitled  to  a  technical 
trade-mark.  They  involved  secondary  meaning  and  "pass- 
ing off."  Defendant  does  not  dispute  that  in  unfair 
competition  cases  once  a  plaintiff  establishes  secondary 
meaning  (referring  to  plaintiff's)  there  may  be  no  require- 
ment that  defendant  be  in  direct  competition  with  plain- 
tiff. But,  as  already  pointed  out,  no  secondary  meaning 
is  alleged  in  the  instant,  nor  is  it  possible  so  far  as  literary 
property  is  concerned.  "Mark  Twain"  used  in  connection 
with  such  stories  will  always  have  its  primary  meaning: 
a  proper  name,  indicating  the  author.  (The  secondary 
meaning — inconceivable  here — would  be  plaintiffs.) 
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The  Elastic  Stop-Nut  and  Lady  Esther  cases,  decided 
in  Illinois,  referred  to  by  plaintiffs  (Op.  Br.  21),  are 
also  unfair  competition  cases.  They  simply  state  that 
plaintiff  does  not  have  to  prove  actual  "palming  oif"  by 
defendant  of  the  latter's  goods  as  the  goods  of  plaintiff, 
but  that  it  is  sufficient  if  such  "palming  off"  is  likely. 
"Secondary  meaning"  still  is  the  essence  of  these  cases. 
Plaintiffs  seem  to  confuse  the  requirement  of  "secondary 
meaning"  with  that  of  actual  "palming  off."  If  this 
distinction  is  not  recognized,  then  the  entire  concept  of 
secondary  meaning,  now  recognized  by  every  court  in 
this  country,  is  overturned.  Secondary  meaning  is  dis- 
pensable only  when  defendant  has  misappropriated  some- 
thing of  value  from  plaintiff — for  example,  his  goodwill 
and  reputation. 

See: 

Pahner  v.  Gulf  Pub.  Co.,  79  Fed.  Supp.  731. 

The  Uproar  case  (Op.  Br.  23)  holds  merely  that  once 
a  person  has  the  exclusive  right  to  the  use  of  another's 
name,  that  right  having  been  acquired  by  contract,  he 
can  enjoin  others  from  using  it,  but  defendant's  point  in 
the  case  at  bar  is  that  plaintiffs  have  no  exclusive  right 
to  the  use  of  the  name  Mark  Twain  either  by  virtue  of 
trade-mark  or  other  unfair  competition  principles.  In  the 
Uproar  case,  the  Court  enjoined  the  misappropriation  of 
a  substantial  exclusive  right  owned  by  the  other  party 
because  of  grant  by  contract.  No  misappropriation  from 
plaintiffs  can  be  found  in  the  case  at  bar. 
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Almost  the  entire  bulk  of  plaintiffs'  brief  is  concerned 
with  the  extent  of  their  rights  if  they  have  a  valid  trade- 
mark or  a  secondary  meaning.  It  is  submitted  that  de- 
fendant has  shown  that  they  do  not  have  either.  The 
only  thing  plaintiffs  inherited  from  Mark  Twain  were 
rights  in  specific  copyrighted  stories. 

Plaintiffs  urge  the  Court  to  extend  the  law  to  protect 
them  in  the  case  at  bar.  They  have  cited  no  cases  either 
in  trade-mark  or  unfair  competition  to  justify  their  posi- 
tion. 

"The  fact  that  no  precedent  can  be  found  to  sus- 
tain an  action  in  any  given  case  is  cogent  evidence 
that  a  principle  does  not  exist  upon  which  the  right 
may  be  based." 

Roherson  v.  Rochester  Folding  Box  Company,  171 
N.  Y.  538,  59  L.  R.  A.  478,  481. 

Respectfully  submitted, 

Mitchell,  Silberberg  &  Knupp  and 
Leonard  A.  Kaufman, 

Attorneys  for  Defendant,   Columbia  Pictures 
Corporation. 
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II. 
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be  damaged  by  misrepresentations. 

IV. 

The  Court's  decision  in  so  far  as  it  expresses  itself  on 
the  subjects  of  "palming  off,"  "direct  competition"  and 
"property  rights"  fails  to  give  proper  weight  to  the  mod- 
ern expansion  of  the  doctrines  relating  to  pleading  and 
proof  of  a  cause  of  action  in  unfair  competition  and  re- 
lating to  the  nature  of  property  rights. 


ARGUMENT  I. 

In  Making  Its  Decision,  as  Indicated  by  the  Opinion, 
the  Court  Evidently  Took  for  Granted  That  Plain- 
tiffs Would  Not  Be  Able  to  Prove  Certain  Facts 
Which  They  Had  Alleged  in  Their  Complaint. 
Plaintiffs  Are  Entitled  to  Have  Accepted  as  True, 
on  a  Motion  for  Dismissal  of  the  Complaint,  the 
Facts  as  Alleged  in  the  Complaint. 

Attention  of  the  Court  is  respectfully  called  to  that 
portion  of  its  decision  which  states  "in  arriving  at  a  con- 
clusion as  to  whether  the  amended  complaint  states  a  cause 
of  action  we  take  as  true  all  allegations  well  pleaded.  We 
are  not  concerned  with  proof."  (Emphasis  ours.)  The 
opinion  then  goes  on  "at  first  blush  it  might  be  said  that 
the  allegations  made  fit  snugly  into  the  provisions  of  Sec. 
1125  T.  15  U.  S.  C.  a:'  But  despite  this  specific  state- 
ment of  principles  the  opinion  then  goes  on  to  indicate 
that  the  Court  disbelieves  the  truth  of  the  allegations. 
For  example  the  opinion  says  "we  could  almost  take 
judicial  notice  of  the  fact  that  the  fame  of  'Mark  Twain' 
cannot  be  so  easily  marred."  Appellant  respectfully  urges 
that  this  is  not  a  matter  for  judicial  notice  but  rather  a 
matter  of  proof  along  lines  that  will  be  further  expounded 
upon  under  a  subsequent  ground.  That  the  writer  of  the 
opinion  recognized  that  to  take  judicial  notice  in  this  man- 
ner would  be  improper  is  indicated  by  the  subsequent  state- 
ment "Of  course  we  realize  that  a  determination  of  the 
weight  of  the  evidence  that  might  be  produced  is  not  our 
function  here."  Yet  the  opinion  in  effect  makes  findings  of 
fact  contrary  to  the  allegations  of  the  complaint.     Appel- 


lant  is  entitled  to  his  day  in  court  which  will  certainly  be 
denied  him  if  he  is  not  to  be  given  his  opportunity  to  make 
proof  at  trial  of  his  allegations  and  to  stand  or  fall  upon 
such  proof  or  failure  thereof.  A  re-examination  of  its 
own  opinion  will,  I  think,  convince  this  Court  that  in  mak- 
ing its  opinion  it  has  been  unduly  swayed  by  its  own  views 
as  to  the  extent  of  proof  plaintiffs  might  be  able  to  make 
at  trial  with  respect  to  their  allegations.  It  is  the  fact, 
and  the  opinion  so  distinctly  states  as  above  recited,  that 
the  case  is  one  that  falls  squarely  within  the  provisions  of 
Section  1125  T.  15  U.  S.  C.  A.,  and  naturally  the  allega- 
tions fit  that  section.  The  Court's  opinion  infers  that  the 
allegations  were  merely  made  to  fit  that  section — and  ad- 
mits that  they  do  so  snugly — but  apparently  draws  the 
conclusion  that  because  the  case  as  alleged  is  one  that  does 
fit  so  perfectly  into  the  statute  there  must  necessarily  be 
no  factual  foundations  for  the  allegations.  This  is  in- 
deed a  strange  and  strained  construction  of  the  appellants' 
pleadings  and  in  effect  amounts  to  an  accusation  of  false 
pleading  in  order  to  get  one's  case  before  the  court. 

Undoubtedly  Section  1125  was  enacted  in  1946  in  the 
form  as  it  now  appears  with  situations  in  mind  for  which 
the  statute  is  intended  to  give  a  remedy  that  did  not  earlier 
exist.  We  have  such  a  situation  in  the  case  at  bar.  The 
situation  has  been  alleged  accordingly.  Appellants  are 
entitled  to  make  proof  at  trial  of  those  allegations.  Since 
the  allegations  correspond  to  the  statute  if  they  are  proved, 
the  remedy  not  only  exists  but  appellants  become  entitled 
to  its  benefits.  This  conclusion  can  be  reached  without  the 
necessity  for  referring  to  any  court  decision  which  cannot, 
in  any  event,  change  the  explicit  language  of  the  statute. 
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ARGUMENT  II. 

The  Court  Has  Overlooked  the  True  Gravemen  of 
the  Complaint.  It  Is  That  Defendant  by  Falsely 
Stating  in  Its  Advertising  of  an  Inferior,  Poorly 
Constructed,  Poorly  Made  and  Badly  Told  Mo- 
tion Picture  That  It  Is  Based  Upon  a  Mark 
Twain  Story,  Whereas  It  Bears  Only  the  Re- 
motest and  Most  Unfavorable  Resemblance 
Thereto,  Directly  Injured  Plaintiffs  Who  Exclu- 
sively Own  and  Exploit  All  of  the  Works  of 
Mark  Twain  Not  in  the  Public  Domain.  This  the 
Opinion  Overlooks. 

It  would  appear  from  the  Court's  decision  that  no  weight 
whatsoever  had  been  accorded  the  facts  as  alleged,  and 
which  it  must  be  presumed  could  have  been  proved  had 
the  case  been  permitted  to  go  to  trial,  that  the  making  of 
a  motion  picture  and  describing  it  as  "one  of  Mark  Twain's 
favorite  stories,"  as  being  based  on  a  story  written  by 
Mark  Twain,  and  as  being  "a  story  that  only  Mark 
Twain  could  tell"  when  none  of  this  was  true  and  when 
all  of  this  false  description  was  applied  to  an  inferior 
picture,  could  not  help  but  reflect  adversely  on  and  to 
damage  directly  the  further  useability  of  those  of  Mark 
Twain's  stories  of  which  plaintiffs  are  still  the  copyright 
owners — apart  from  the  damage  to  the  name  ''Mark 
Twain"  as  a  trademark. 

The  trial  court  below  and  now  this  Court,  judging  by 
the  former's  remarks  and  the  latter's  opinion,  seem  to  take 
the  view  without  anything  in  the  record  to  substantiate 
it,  that  the  fame  and  reputation  of  Mark  Twain  and  of 
his  works  cannot  be  diminished  or  damaged  by  any  dele- 
terious presentation  of,  by  any  false  advertising  of,  or  by 
any  superimposition  of  the  name  "Mark  Twain"  on  a 
work  that  is  not  his  and  which  it  is  well-nigh  libelleous 


to  describe  as  his  because  of  its  great  inferiority.  Since 
the  Court's  opinion  is  in  part  at  least  not  based  upon  the 
record,  appellants  respectfully  submit  in  the  same  vein 
that  the  veneration  held  by  the  court  and  counsel  in  this 
case  for  Mark  Twain,  based  possibly  upon  an  intimate  ac- 
quaintance from  youth  with  Mark  Twain's  works,  more 
emphasized  in  days  gone  by  than  now,  does  not  necessarily 
reflect  the  situation  w^ith  regard  to  the  newest  genera- 
tions and  those  yet  unborn.  The  present  generation  and 
those  to  follow  may  well  judge  the  standing  of  Mark 
Twain's  stories  by  what  they  see  in  motion  pictures,  tele- 
vision or  other  media  of  visual  presentation  and  if  that 
which  they  see  presented  and  advertised  as  a  story  of  or 
based  upon  a  story  of  Mark  Twain,  is  of  an  inferior 
quahty  they,  in  their  minds,  having  no  shining  childhood 
memories  to  fall  back  upon,  may  take  it  for  granted  that 
anything  else  they  may  see  that  bears  the  name  of  Mark 
Twain  is  likewise  inferior  and  will  refrain  from  patroniz- 
ing any  presentation  of  Mark  Twain  stories.  Though  this 
Court's  opinion  speaks  of  such  a  result  as  being  a  "nebu- 
lous, far-fetched  conclusion"  actually  is  this  not  a  con- 
clusion only  in  the  absence  of  evidence  that  might  very 
well  be  presented  at  trial  to  show  that  it  is  not  at  all 
nebulous  and  not  at  all  farfetched  for  the  fame  of  Mark 
Twain,  a  writer  whose  popularity  was  at  its  peak  at  the  end 
of  the  19th  Century  to  be  seriously  dimmed  in  the  1950's 
by  an  inferior  presentation  such  as  defendant's  accom- 
panied by  false  and  misleading  advertising  as  to  its  author- 
ship when  viewed  by  a  generation  who  did  not  in  their 
lifetime  know  Mark  Twain  or  whose  schooling  has  not 
emphasized  the  worth  of  his  works  or  whose  reading  has 
been  confined  largely  to  contemporary  works. 

Though  it  is  true  that  anyone  has  the  right  to  use  the 
works  of  an  author  when  they  fall  in  the  public  domain, 
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this  does  not  necessarily  lead  to  the  conclusion  there  is  a 
right  to  apply  to  a  garbled,  distorted,  adulterated,  inferior 
and  completely  unrecognizable  version  a  "label"  that  would 
lead  the  public  to  believe  that  this  is  a  genuine  Mark  Twain 
story.  To  do  so  immediately  detracts  from  the  value  of 
all  of  Mark  Train's  works  in  the  public  eye  and  certainly 
directly  damages  the  owner  of  the  copyrights  of  those 
of  his  works  that  are  not  yet  in  the  public  domain.  The 
damage  in  each  instance  may  be  comparatively  small  but 
if  permitted  once  it  can  be  repeated  a  thousand-fold  and 
sooner  or  later  the  destruction  of  value  of  the  property 
rights  remaining  in  plaintiffs  will  be  complete.  The  de- 
fendant did  not  content  itself  with  saying  the  story  was 
"suggested"  by  one  of  Mark  Twain's  but  stated  cate- 
gorically "that  it  was  one  of  Mark  Twain's  favorite 
stories"  or  in  another  advertisement  that  the  picture  was 
based  upon  the  Mark  Twain  story  "The  Celebrated  Jump- 
ing Frog  of  Calaveras  County,"  again  "a  story  only  Mark 
Twain  could  tell"  or  "Mark  Twain's  favorite  story"  and 
even  went  so  far  as  to  state  that  it  was  based  on  a  story 
written  by  Mark  Twain  entitled  "Best  Man  Wins."  The 
last  was  an  outright  falsehood  since  none  of  Mark  Twain's 
stories  were  ever  so  entitled,  and  the  rest  of  the  advertis- 
ing was  almost  as  completely  false — as  could  best  be  illus- 
trated at  trial  by  viewing  the  motion  picture  and  compar- 
ing it  to  Mark  Twain's  story  "The  Celebrated  Jumping 
Frog  of  Calaveras  County."  It  is  not  only  that  the  public 
is  being  deceived  but  it  is  also  that  the  public  taste  will  be 
diverted  away  from  Mark  Twain  stories  entirely  if  the 
situation  complained  of  by  appellants  in  their  complaint  is 
not  corrected.  Plaintiffs  have  a  direct  and  exclusive  prop- 
erty interest  in  the  copyrighted  Mark  Twain  stories  and 
they  should  certainly  have  the  right  to  ask  the  Court  to 
protect  that  interest  by  preventing  false,  misleading  and 


deceptive  advertising  which  diminishes  the  residual  value 
of  all  of  Mark  Twain's  works.  The  appellants  and  they 
alone,  own  such  copyrighted  works,  and  they,  and  they 
alone,  are  the  ones  to  be  damaged,  and  who  are  being 
damaged.  At  the  very  least  they  are  entitled  to  the  re- 
quested relief  for  an  injunction  against  the  continuance 
of  the  false  advertising.  Appellants'  injury  is  the  injury 
spoken  of  in  Section  1125,  they  being  within  the  category 
of  "any  person  who  believes  that  he  is  or  is  likely  to 
be  damaged  by  the  use  of  any  such  false  description  or 
misrepresentation."  Even  apart  from  such  statutory  au- 
thority for  relief  there  can  be  no  more  basic  principle 
than  that  for  every  wrong  there  must  be  a  remedy.  The 
obvious  remedy  in  this  case  and  the  remedy  which  should 
be  applied  to  all  similar  ones  that  might  hereafter  arise, 
is  to  enjoin  the  defendant  from  deceiving  the  public  as 
to  the  true  nature  of  that  which  it  is  selling  so  far  as  its 
derivation  is  concerned  and  by  such  injunction  to  prevent 
a  loss  of  public  goodwill  and  patronage  for  that  great 
field  of  Mark  Twain  copyrighted  works  which  belong  ex- 
clusively to  these  plaintiffs  and  for  the  protection  of  which 
they,  and  they  alone,  are  entitled  to  seek  relief.  For  the 
defendant  to  resist  such  an  injunction  is  for  it  to  take 
the  position  that  the  law  allows  it  to  lie  freely  about  the 
authorship  of  the  stories  on  which  its  motion  pictures  are 
based,  without  regard  to  the  persons  or  interests,  public  or 
private,  which  might  thereby  be  not  only  misled  but  dam- 
aged. Conversely  the  imposition  of  such  injunction  could 
not  damage  defendant  unless  it  is  actually  profiting  by 
falsely  trading  on  the  name  of  Mark  Twain.  If  it  is  so 
trading  and  if  by  such  trade  it  is  damaging  plaintiffs,  then 
plaintiffs  are  not  only  entitled  to  an  injunction  but  also 
to  damages.  If  it  is  not  so  trading  then  it  should  have  no 
objection  to  the  imposition  of  the  injunction. 


ARGUMENT  III. 

The  Court  in  Making  Its  Decision  Has  Relied  Largely 
Upon  Cases  Antedating  the  Lanham  Act  and  in 
so  Doing  Has  Failed  to  Accord  to  Plaintiffs  the 
Greatly  Expanded  Statutory  Protection  as  There- 
in Granted  Not  Only  to  Owners  of  Trademarks 
but  to  Anyone  Whose  Economic  Position  Is 
Likely  to  Be  Damaged  by  Misrepresentations. 

The  cases  referred  to  in  the  Court's  opinion  were  de- 
cided prior  to  the  Lanham  Act  of  1946  which  includes 
Section  1125  T.  15  U.  S.  C.  A.  in  its  present  form  and 
these  cases  were  decided  in  the  light  of  the  statutes  as 
they  then  existed.  The  Lanham  Act  however,  revolution- 
ized the  whole  pattern  of  trademark  registration,  the  basis 
for  registration,  and  laid  down  new  rules  of  business  con- 
duct. There  has  not  yet  grown  up  any  considerable  body 
of  law  interpreting  the  Lanham  Act,  but  the  intent  of 
Congress  in  passing  it  was  obviously  to  provide  a  drastic 
broadening  of  the  basis  for  trademark  registration  and  of 
relief  for  unfair  business  practices  and  that  obvious  intent 
should  not  be  disregarded.  Though  there  is  little  case  law 
as  yet  available  interpreting  Section  1125,  its  language 
is  so  explicit  and  so  clear  that  no  interpretation  should 
be  required.  Defendant  does  not  and  cannot  deny  that 
its  representation  of  its  picture  "Best  Man  Wins"  as 
being  a  story  of  Mark  Twain  is  false.  It  is  a  false  desig- 
nation, description,  and  representation  of  origin.  The 
complaint  states,  and  it  must  be  assumed  on  a  motion  for 
dismissal  that  it  can  be  proved,  that  plaintiffs  are  persons 
who  have  a  right  to  believe  that  they  are  damaged  or  are 
liable  to  be  damaged  by  the  use  of  such  false  description 
and  representation  and  this  without  regard  to  whether  they 
do  or  do  not  have  or  possess  a  valid  trademark  in  the 
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name  Mark  Twain  as  such.  By  their  false  represen- 
tations of  origin  coupled  with  an  inferior  production  un- 
worthy of  the  name  Mark  Twain,  defendant  has  definitely 
damaged  the  plaintiffs  who  undeniably  own  a  great  body  of 
Mark  Twain's  copyrighted  works  and  who  in  addition 
have  registered  the  name  Mark  Twain  as  a  trademark 
and  who  have  at  least  a  record  claim  to  the  name  Mark 
Twain  as  a  trademark  by  their  registration  of  it.  In 
any  event  the  remedies  of  Section  1125  are  not  confined 
to  those  whose  trademarks  are  violated  but  is  extended 
equally  to  those  whose  economic  position  is  injured  by 
such  false  representation.  This  is  precisely  the  case  at 
bar.  In  enacting  Section  1125  Congress  may  well  have 
had  in  mind  the  language  of  Ely-N orris  Safe  Co.  v.  Hos- 
ier Safe  Co.,  7  F.  2d  603  at  604,  wherein  the  Court  said 
"there  is  no  part  of  the  law  which  is  more  plastic  than 
unfair  competition  and  what  was  not  reckoned  an  action- 
able wrong  25  years  ago  may  have  become  such  today." 
The  Court  was  not  far  off  in  its  timing.  That  case  was 
decided  in  1925  and  in  1946  the  current  legislation  as 
herein  referred  to  was  passed.  The  basis  of  such  legisla- 
tion was  more  or  less  outlined  in  the  following  language 
from  the  same  case  "while  a  competitor  may,  generally 
speaking,  take  away  all  the  customers  of  another  that  he 
can,  there  are  means  which  he  must  not  use.  One  of 
these  is  deceit.  The  false  use  of  another's  name  as  maker 
or  source  of  his  own  goods  is  deceit  of  which  the  false 
use  of  geographical  or  descriptive  terms  is  only  one  exam- 
ple *  *  *  It  is  as  unlawful  to  lie  about  the  quality 
of  one's  wares  as  about  the  maker;  it  equally  subjects  the 
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seller  to  action  by  the  buyer."    Though  it  is  true  that  this 
case  was  subsequently  reversed  by  the  Supreme  Court  in 
M osier  Safe  Co.  v.  Ely-N orris  Safe  Co.,  273  U.  S.  132, 
as  Judge   Hand   points   out   in   his   dissenting  opinion   in 
California  Apparel  Creators  v.  Welder  of  California,  162 
F.  2d  893  at  902,  the  reversal  did  not  affect  the  above 
quoted  doctrines  "which  the  Supreme  Court  did  not  dis- 
turb'upon  the  appeal"  but  it  was  instead  reversed  because 
"the  Supreme  Court  disagreed  with  our  reading  of  the  Bill 
of  Complaint."     IncidentaUy  as  to  the  last  cited  case  the 
1946  trademark  act  was  inapplicable  since  that  case  was 
based  upon  a  situation  arising  prior  to  the  effective  date 
of  that  act.     As  the  footnote  in  the  California  Apparel 
case  points  out,  at  page  900,  "The  Lanham  Trademark 
Act  of  July  5,  1946,  makes  two  important  changes,  in  that 
it  omits   the  requirement  of   wilfulness   or   intent  to   de- 
ceive and  extends  the  liability  'to  a  civil  action'  by  'any 
person  who  believes  that  he  is  or  is  liable  to  be  damaged 
by  the  use  of  any  such  false  description  of  representation' 
*     *     *     the  amendment  is  expected  to  produce  a  more 
effective  remedy."     It  is  most  appropriate  to  further  call 
attention  to  the  dissenting  opinion  in  the  California  Ap- 
parel case  in  which  Judge  Hand  critically  says,  "We  are 
affirming  a  summary  judgment  cutting  off  the  plaintiffs 
from  any  trial  because  they  have  not  been  able  in  their 
affidavits  to  make  out  a  prima  facie  case."     He  then  goes 
on  to  point  out  that  cases  relating  to  unfair  competition 
are  the  last  kind  of  action  in  which  to  invoke  the  remedy 
of   summary   judgment.      Such   remarks   are  particularly 


—12— 

pertinent  when  we  take  into  consideration  that  in  the  case 
Judge  Hand  had  under  consideration  the  affidavits  did  not 
make  out  a  prima  facie  case  whereas  in  the  case  at  bar 
the  ahegations  of  the  complaint,  if  this  Court  were  of  the 
opinion  they  could  be  proved,  would  definitely  make  out 
a  prima  facie  case  under  Section  1125.  Appellants  re- 
spectfully urge  that  this  Court  inadvertently  misappre- 
hended the  nature  of  the  remedy  available  to  plaintiffs 
when  it  stated  in  its  opinion  "In  order  to  entitle  appellants 
to  the  relief  sought  it  will  be  necessary  for  them  to  allege 
that  they  have  an  exclusive  right  to  the  use  of  the  story 
in  question."  Section  1125  obviously  removes  the  nec- 
essity for  proving  a  monopolistic  right  in  plaintiffs. 
Furthermore  the  complaint  is  not  based  upon  the  use  of  the 
story  "The  Celebrated  Jumping  Frog  of  Calaveras 
County"  by  defendant  but  upon  the  fact  that  it  purported 
to  use  such  story  but  did  not  do  so  and  instead  produced 
a  story  which  was  not  one  of  Mark  Twain's  works,  was 
falsely  represented  to  be  such,  was  most  inferior  in  nature 
and  which  combination  of  circumstances  definitely  dam- 
aged those  holding  property  rights,  in  the  name  of  Mark 
Twain  and  in  his  copyrighted  works,  to  wit  the  plaintiffs. 
The  cited  language  of  this  Court  and  that  which  follows 
"and  they  must  be  injured  directly  by  appellee's  acts"  re- 
fers to  the  Ely-Norris  case  whose  holding  has  now  been 
superseded  by  the  Lanham  Act  and  is  therefore  no  longer 
the  law  on  the  subject  since  the  Act  does  not  require 
proof  of  anything  other  than  the  fact  that  a  person  be- 
lieves that  he  is  or  is  liable  to  he  damaged  by  a  false 
description  or  representation. 
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As  a  general  commentary  on  the  entire  situation  in- 
volved in  this  case  one  can  do  no  better  than  to  refer  to 
Daphne  Robert's  commentary  on  the  Lanham  Trademark 
Act  appearing  in  T.  15  U.  S.  C.  A.,  at  pages  285,  286, 
in  which  it  is  pointed  out  that  "the  new  act  gives  to 
citizens  and  residents  of  the  United  States  the  same  pro- 
tection against  unfair  competition  as  has  been  afforded 
nationals  under  the  Conventions  and  the  acts  which  are 
made  unlawful  are  those  that  are  set  out  in  the  Conven- 
tions *  *  *  1,  Every  act  of  competition  contrary  to 
honest  practice  in  industry  or  commercial  matters;  2.  All 
acts  whatsoever  of  a  nature  to  create  confusion  by  no 
matter  what  means  with  the  establishment,  the  goods, 
or  the  services  of  a  competitor;  3.  False  allegations  in 
the  course  of  trade  of  a  nature  to  discredit  the  estabHsh- 
ment,  the  goods  or  the  services  of  a  competitor."  The 
three  subdivisions  are  cited  from  the  International  Con- 
vention. The  author  then  cites  similar  and  more  detailed 
prohibited  acts  under  the  Inter-American  Convention  and 
then  states  "this  constitutes  the  Federal  Code  of  Unfair 
Competition  under  the  new  statutes."  It  is  obvious  in 
the  instant  case  that  that  which  the  defendant  is  doing 
is  contrary  to  honest  practice  in  commercial  matters,  is 
definitely  of  a  nature  to  create  confusion  as  to  what  is 
and  what  is  not  a  legitimate  work  of  Mark  Twain  and 
constitutes  false  allegations  in  the  course  of  trade  of  a 
nature  which  would  definitely  discredit  the  works  of  Mark 
Twain  as  controlled  by  plaintiffs. 
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ARGUMENT  IV. 

The  Court's  Decision  Insofar  as  It  Expresses  Itself  on 
the  Subjects  of  "Palming  Off,"  "Direct  Competi- 
tion" and  "Property  Rights"  Fails  to  Give  Proper 
Weight  to  the  Modern  Expansion  of  the  Doc- 
trines Relating  to  Pleading  and  Proof  of  a  Cause 
of  Action  in  Unfair  Competition  and  Relating  to 
the  Nature  of  Property  Rights. 

As  stated  in  Daphne  Robert's  'The  New  Trademark 
Manual",  pages  XIV  and  XV  "Passing  off  is  the  sale  of 
one  man's  goods  as  another's  without  copying  his  trade- 
mark. The  development  of  law  was  in  danger  of  being 
halted  by  this  supposed  limitation  of  the  term  unfair 
competition.  Happily,  unfair  competition  soon  became 
applied  to  conduct  which  did  not  involve  passing  off.  It 
was  extended  to  include  misappropriation  of  trade  values 
as  well  as  misrepresentation,  and  in  general  to  acts  which 
artificially  and  injuriously  interfere  with  the  normal  course 
of  trade."  This  view  is  supported  in  the  cases  of  Elastic 
Stop-Nut  Corp.  V.  Green,  62  Fed.  Supp.  363,  and  Lady 
Esther  Ltd.  v.  Lady  Esther  Corset  Shoppe,  43  N.  E.  2d 
165.  The  law  on  this  subject  has  been  recently  and  ably 
expounded  in  Metropolitan  Opera  Association,  Inc.  v. 
Wagner-Nichols  Recorder,  101  N.  Y.  S.  2d  483,  and  the 
facts  in  that  case  are  in  large  measure  appros  to  the  case 
at  bar.  In  that  case  the  Metropolitan  Opera  Assn.,  Inc., 
of  New  York  had  over  a  period  of  sixty  years  created  a 
worldwide  audience  for  its  performances  and  thereby  a 
large  market  for  phonograph  recordings  and  radio  per- 
formances of  its  broadcasts.  It  sold  to  American  Broad- 
casting Company  the  exclusive  right  to  broadcast  its  per- 
formances and  to  Columbia  Records  the  exclusive  right  to 
record  its  performances.     The  defendant  made  recordings 
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of  the  performances  when  radio  broadcast  and  from  these 
records  made  up  recordings  which  they  advertised  and 
sold  as  records  of  broadcast  MetropoHtan  Opera  perform- 
ances. The  records  were  extremely  inferior  in  nature  and 
based  upon  their  lack  of  quality  alone  Metropolitan  Opera 
would  not  have  approved  their  sale  and  release  to  the 
public.  Metropolitan  Opera  was  threatened  with  loss  of 
revenue,  however,  since  defendants  were  selling  their  in- 
ferior records  at  a  price  far  below  the  market  for  rec- 
ords made  under  proper  supervision  and  with  proper 
attention  to  standards  of  artistic  and  technical  excellence. 
The  complaint  asked  for  an  injunction  against  the  con- 
tinuance of  such  practices  as  well  as  for  damages  and  for 
an  accounting.  The  defendants  urged  that  the  complaint 
failed  to  state  a  cause  of  action  in  that  it  did  not  allege 
that  the  defendants  were  "palming  off"  their  recordings 
as  those  of  plaintiffs  or  that  plaintiffs  were  in  competition 
with  the  defendants  and  further  defended  on  the  ground 
that  plaintiffs  had  no  property  rights  in  the  broadcast  of 
performances  and  defendants  were  therefore  free  to  re- 
cord the  performances  and  sell  the  recordings.  The  defen- 
dants filed  a  motion  for  dismissal  which  was  heard  to- 
gether with  plaintiffs'  motion  for  preliminary  injunction. 
The  dismissal  was  denied  and  the  injunction  granted. 

The  Court  in  its  opinion  carefully  analyzed  the  expan- 
sion of  the  doctrine  of  unfair  competition,  stating  with 
respect  to  this  doctrine  "it  is  an  outstanding  example  of 
the  law's  capacity  for  growth  in  response  to  the  ethical  as 
well  as  to  the  economic  needs  of  society.  As  a  result  of 
this  background  the  legal  concept  of  unfair  competition 
has  evolved  as  a  broad  and  flexible  doctrine  with  the 
capacity  to  further  growth  to  meet  changing  conditions 
*     *     *     The  statement  of  a  suflicient  cause  of  action  in 
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unfair  competition,  in  the  last  analysis,  is  therefore  de- 
pendent more  upon  the  facts  set  forth  and  less  upon 
technical  requirements  than  in  most  causes  of  action," 
The  Court  then  points  out  that  initially  there  was  con- 
sidered essential  an  allegation  of  "palming  off"  as  being 
"the  fraudulent  representation  of  the  goods  of  the  seller 
as  those  of  another."  The  Court  then  states  that  the 
doctrine  has  extended  far  beyond  the  cases  involving 
"palming  off"  and  "the  extension  resulted  in  the  creating 
of  relief  in  cases  where  there  was  no  fraud  on  the  public 
but  only  a  misappropriation  for  the  commercial  advantage 
of  one  person  of  a  benefit  or  'property  right'  belonging 
to  another."  After  citing  cases  at  great  length  on  the 
point  at  pages  489,  490  and  491  of  the  opinion  the  Court 
then  concludes  that  "an  allegation  of  'palming  off'  is  not 
essential  to  a  cause  of  action  for  unfair  competition." 

As  to  defendants  objection  that  the  complaint  does  not 
include  an  allegation  that  the  parties  are  actual  com- 
petitors the  Court  in  the  same  case  stated  at  page  492: 

"the  existence  of  actual  competition  between  the  par- 
ties is  no  longer  a  prerequisite  [citing  a  long  list  of 
cases]  *  *  *  the  modern  view  as  to  the  law  of  unfair 
competition  does  not  rest  solely  upon  the  ground  of 
direct  competitive  injury  but  on  the  broader  principle 
that  property  rights  of  commercial  value  are  to  be 
and  will  be  protected  from  any  form  of  unfair 
invasion  or  infringement  and  from  any  form  of  com- 
mercial immorality  and  a  court  of  equity  will  pene- 
trate and  restrain  every  guise  resorted  to  by  the 
wrongdoer.     The  courts   have   thus   recognized  that 


—17— 

in  the  complex  pattern  of  modern  business  relation- 
ships, persons  in  theoretically  non-competitive  fields 
may,  by  unethical  business  practices,  inflict  as  severe 
and  reprehensible  injuries  upon  others  as  can  direct 
competitors." 

In  commenting  on  the  defense  that  plaintiffs  had  no 
property  rights  which  it  could  protect  in  the  action,  the 
Court  in  the  same  case  called  attention  to  the  case  of 
Fisher  v.  Star  Company,  231  N.  Y.  414,  132  N.  E.  133, 
in  which  the  New  York  Court  of  Appeals  quoted  the 
broad  definition  of  a  property  right  as  laid  down  by  the 
Supreme  Court  of  the  United  States  in  International 
News  Service  v.  Associated  Press,  248  U.  S.  215,  39  S. 
Ct.  68,  6^  L.  Ed.  211,  and  then  stated  at  page  495: 

"the  court  enjoined  the  defendants  from  using  'Mutt 
and  Jeff  'in  connection  with  cartoons  not  drawn  by 
the  plaintiff.  The  reasoning  of  the  court  is  of  in- 
terest. It  stated  231  N.  Y.  at  page  433,  132  N.  E. 
at  page  139,  19  A.  L.  R.  937:  Tf  appellant's  em- 
ployees can  so  imitate  the  work  of  the  respondent 
that  the  admirers  of  'Mutt  and  Jeff'  will  purchase  the 
papers  containing  the  imitations  of  the  respondent's 
work,  it  may  result  in  the  public  tiring  of  the  'Mutt 
and  Jeff'  cartoons  by  reason  of  inferior  imitations 
or  otherwise,  and  in  any  case  in  financial  damage  to 
the  respondent  and  an  unfair  appropriation  of  his 
skill  and  the  celebrity  acquired  by  him  in  originating, 
producing  and  maintaining  the  characters  and  figures 
so  as  to  continue  the  demand  for  further  cartoons 
in  which  they  appear.'  The  reasoning  is  also  appli- 
cable to  the  instant  case." 
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That  reasoning  is  also  applicable  to  the  case  at  bar  and 
peculiarly  so. 

In  rejecting  defendants'  assertions  that  plaintiffs  had 
no  protectible  property  right  the  Court  stated  at  page  498 
"Equity  will  not  bear  witness  to  such  a  travesty  of  justice; 
it  will  not  countenance  a  state  of  moral  and  intellectual 
impotency.  Equity  will  consider  the  interests  of  all  parties 
coming  within  the  arena  of  the  dispute  and  admeasure  the 
conflict  in  the  scales  of  conscience  and  on  the  premise  of 
honest  commercial  intercourse." 

Lastly  on  the  subject  of  the  preliminary  injunction  and 
very  apropos  of  the  arguments  heretofore  made  in  this 
petition,  the  Court  at  page  500  states : 

"Such  injury  as  may  be  inflicted  on  the  defendants 
is  the  direct  result  of  their  unconscionable  business 
practices  and  their  invasion  of  the  moral  standards  of 
the  market  place.  The  cry  of  the  defendants  that 
others  similarly  transgress  does  not  confer  immunity 
on  them  for  their  forbidden  activities,  nor  may  they 
find  solace  in  the  claim  that  they  have  not  been  guilty 
of  common-law  fraud.  It  already  appears  that  this 
is  not  necessary.  They  have  embarked  upon  a  haz- 
ardous enterprise  which  equity  will  not  hesitate  to 
strike  down.  Cast  in  its  proper  environment,  we 
have  here  a  business  venture  purposed  to  gather  in 
the  harvest  the  seeds  of  which  were  planted  and  nur- 
tured by  others  at  great  expense  and  with  consum- 
mate skill." 

"The  conclusion  here  reached  is  not  an  onslaught 
on  the  currents  of  competition;  it  does  not  impose 
shackles  on  the  arteries  of  enterprise.  It  simply 
quarantines  business  conduct  which  is  abhorrent  to 
good  conscience  and  the  most  elementary  principles 
of  law  and  equity." 
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Conclusion. 

Based  upon  the  foregoing  grounds  as  such  grounds  are 
largely  summarized  in  the  case  of  Metropolitan  Opera 
Association,  Inc.  v.  Wagner-Nichols  Recorder  Corp.,  it 
seems  evident  that  plaintiffs  should  be  permitted  to  make 
proof  of  their  allegations  by  evidence  at  trial,  that  far 
less  harm  and  the  least  injustice  can  result  by  permitting 
the  case  to  go  to  trial  on  its  merits,  that  modern  theory 
and  practice,  assuming  plaintiffs'  allegations  be  proved, 
would  justify  the  relief  prayed  for  by  plaintiffs  and  ap- 
pellants therefore  respectfully  urge  that  a  rehearing  be 
granted  in  this  matter  and  that  the  Court's  opinion  be 
reconsidered. 

Respectfully  submitted, 

Harry  E.  Sokolov, 

Attorney  for  Appellants, 

Nathan  E.  Gillin, 
Of  Counsel. 


Certificate  of  Counsel  Under  Rule  25. 

I  hereby  certify  that  in  my  opinion  the  grounds  as  stated 
in  the  foregoing  petition  for  rehearing  are  well  founded 
and  said  petition  is  not  interposed  for  the  purpose  of 
delay. 

Harry  E.  Sokolov, 

/  Attorney  for  Appellants. 
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In  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division 

No.  9324  PH 

ALEXANDRA     WOYNICZ,     Also     Known     as 
ALEXANDRA  WOYNICZ  SIANOZECKI, 

Plaintiff, 

vs. 

LEONARD  WOYNICZ,  Also  Known  as  LEON- 
ARD WOYNICZ  SIANOZECKI, 

Defendant. 

SUBSTITUTION  OP  ATTORNEYS 

(Defendant) 

Defendant  hereby  substitutes  Jerry  B.  Riseley 
as  his  attorney  of  record  in  place  of  L.  J.  Styskal 
and  Jerry  B.  Riseley. 

Dated  Nov.  4,  1949. 

/s/  LEONARD  WOYNICZ. 

We  consent  to  the  above  substitution. 
Dated  Nov.  7,  1949. 

/s/  L.  J.  STYSKAL. 

/s/  JERRY  B.  RISELEY. 

Above  substitution  accepted. 
Dated  Nov.  8,  1949. 

/s/  JERRY  B.  RISELEY. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]:     Piled  November  9,  1949. 
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EXHIBIT  ''A"  TO  ORIGINAL  COMPLAINT 

Whereas,  the  wife  wishes  to  discontinue  and  ter- 
minate the  aforementioned  action;  and 

Whereas,  it  is  the  intention  of  the  parties  to 
continue  to  live  separate  and  apart  forever,  and 
in  view  of  their  irreconciliable  estrangement  the 
husband  desires  to  make  provisions  for  the  sup- 
port and  maintenance  of  the  wife,  and  for  the  cus- 
tody, support  and  maintenance  and  education  of 
Robert ; 

Now,  Therefore,  in  consideration  of  the  premises 
and  the  mutual  promises  and  undertakings  herein 
contained,  the  parties  agree: 

First 

This  agreement  shall  take  effect  as  of  August 
23rd,  1942,  and  continue  for  the  natural  lives  of 
both  parties,  unless  previously  terminated  by  the 
occurrence  of  any  one  or  more  of  the  following: 

a.  The  death  of  the  wife. 

b.  The  remarriage  of  the  wife. 

c.  The  granting  of  a  decree  of  divorce  in  favor 
of  the  husband  against  the  wife  by  a  court  of  com- 
petent jurisdiction  in  the  State  of  New  York  pro- 
vided the  granting  of  such  decree  is  based  on  the 
ground  that  the  wife  is  living  in  open  and  notori- 
ous adulterous  relations. 

d.  The  repudiation  of  this  agreement  hj  con- 
sent of  the  parties  provided  said  repudiation  is  in 
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writing  and  duly  signed  and  acknowledged  by  each 
of  the  parties  hereto. 

e.  The  death  of  the  husband,  but  nothing  herein 
contained  shall  be  deemed  to  relieve  the  estate  of 
the  husband  from  any  obligation  incurred  here- 
under by  the  husband  prior  to  his  death. 

Second 

From  the  date  hereof  the  parties  may  and  shall 
continue  to  live  separate  and  apart  for  the  rest  of 
their  natural  lives  and  each  shall  be  free  from  in- 
terference, authority  and  control,  direct  or  indi- 
rect, by  the  other  as  fully  as  if  sole  and  unmarried. 
Each  may,  for  his  or  her  separate  use  and  benefit, 
engage  in  any  employment,  business  or  profession 
which  he  or  she  may  deem  advisable.  Each  may 
reside  at  such  place  or  places  as  he  or  she  may 
select. 

Third 

The  wife  shall  own,  have  and  enjoy  independ- 
ently of  any  claim  or  right  of  the  husband,  all  sil- 
verware, pictures,  portraits,  books,  household  furni- 
ture, china,  glassware,  rugs,  and  other  household 
effects  of  every  kind  and  description  now  located 
in  the  top  floor  apartment  at  2929  Wellman  Ave- 
nue, Borough  of  Bronx,  City  and  State  of  New 
York,  and  the  garden  tools  and  equipment  now  lo- 
cated at  the  aforesaid  premises,  and  also  all  wear- 
ing apparel,   personal   ornaments,   and   other  per- 
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sonal  property  belonging  to  the  wife  and  now  in 
her  possession,  or  held  by  her,  or  which  shall  here- 
after belong  or  come  to  her. 

Fourth 

The  husband  shall,  within  six  (6)  weeks  from 
date  hereof,  remove  from  the  premises  mentioned 
in  the  preceding  paragraph,  all  of  his  personal 
tools,  books  and  wearing  apparel  wherever  the  same 
may  be  located. 

Fifth 

The  parties  have  carefully  weighed  the  question 
of  the  custody  of  Robert.  In  doing  so  they  have 
been  guided  solely  by  considerations  touching  upon 
Robert's  welfare.  They  are  convinced  that  the  fol- 
lowing disposition  will  be  for  the  best  interests  of 
Robert : 

a.  The  husband  shall  have  the  sole  custody,  con- 
trol and  education  of  Robert.  He  shall  be  respon- 
sible and  liable  for  his  adequate  support,  mainte- 
nance and  education  consistent  with  his  financial 
means,  environment,  and  mode  of  living. 

b.  Should  Robert  desire  to  live  or  visit  with  the 
wife,  at  any  time  or  times  hereafter,  the  husband 
shall  not  prevent  the  fulfillment  of  said  desire  or 
desires,  and  during  Robert's  said  visits  or  living 
with  the  wife,  the  husband  shall  remain  responsi- 
ble and  liable  for  his  adequate  support,  mainte- 
nance and  education  consistent  with  his  financial 
conditions,  environment  and  mode  of  living. 
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Sixth 

So  long  as  the  wife  shall  fully  keep,  observe  and 
perform  the  covenants  and  conditions  to  be  kept, 
observed  and  performed  by  her  under  this  agree- 
ment the  husband  shall  pay  to  the  wife,  for  her  sole 
support  and  maintenance,  the  sum  of  Fifty  ($50.00) 
Dollars  a  week,  on  the  first  day  of  each  and  every 
week  commencing  with  August  23rd,  1942,  during 
her  natural  life,  unless  this  agreement  is  earlier 
terminated  as  herein  provided. 

Seventh 

In  consideration  of  the  provisions  herein  made 
for  her,  the  wife  has  simultaneously  herewith  with- 
drawn the  action  for  separation  which  she  has  here- 
tofore commenced  against  the  husband  in  the  Su- 
preme Court  of  the  State  of  New  York,  County 
of  Bronx;  and  she  has  likewise  withdrawn  the  mo- 
tion made  in  such  action  for  alimony  and  counsel 
fees.  The  counsel  fees  of  the  wife,  amounting  to 
$350.00  have  been  paid  simultaneously  herewith  by 
the  husband  to  the  wife's  attorney.  Jack  Klaw,  Esq., 
of  521  Fifth  Avenue,  New  York  City,  who  has  ac- 
cepted the  same  in  full  satisfaction  as  to  the  hus- 
band's liability  for  the  services  rendered  by  him 
in  connection  with  the  preparation  of  this  agree- 
ment and  also  in  connection  with  the  wife's  afore- 
said separation  action. 
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Eighth 

If  the  husband  defaults  in  the  due  performance 
of  any  of  the  terms,  conditions,  and  covenants  of 
this  agreement  on  his  part  to  be  performed,  the 
wife  shall  have  the  right  to  bring  an  action  either 
for  a  legal  separation  or  for  support  and  mainte- 
nance, or  for  both,  and  in  any  such  action  she  shall 
have  the  right  to  ask  for  and  obtain  temporary 
and  permanent  alimony  and  counsel  fees. 

Ninth 

Unless  terminated  as  in  paragraph  "First" 
aforesaid,  this  agreement  shall  survive  any  order 
for  the  payment  of  alimony,  temporary  or  perma- 
nent, which  may  be  made  in  any  action  which  here- 
after may  be  instituted  between  the  parties  for 
separation  or  divorce,  and/or  any  interlocutory  or 
final  judgment  or  decree  in  such  action  granting 
or  denying  such  alimony,  and/or  any  order  modi- 
fying such  order,  judgment  or  decree  in  such  ac- 
tion, and  this  agreement  shall  not  be  merged  in 
any  of  the  aforementioned  orders,  judgments  or 
decrees,  but  shall  survive  the  same. 

Tenth 

The  payments  required  to  be  made  hereunder  by 
the  husband  to  the  wife  shall  be  made  by  money 
order  or  good  check  and  shall  be  sent  by  mail  to 
the  wife  directed  to  her  address  above  indicated. 
The  wife  may  from  time  to  time  specify  other  ad- 
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dresses  to  which  said  payments  shall  be  mailed. 
The  husband  shall  not  receive  any  credit  for  any 
payments  hereunder  unless  said  payments  shall  have 
been  actually  received  by  the  wife.  But  no  default 
shall  be  deemed  to  have  occurred  unless  the  hus- 
band shall  have  failed  to  cure  any  such  default 
within  five  days  after  the  mailing  of  notice  of  such 
default  to  him  by  registered  mail. 

Eleventh 

The  husband  simultaneously  herewith,  does  ex- 
ecute and  deliver  to  the  wife,  a  deed  to  premises 
2929  Wellman  Avenue,  Bronx,  and  the  lots  adja- 
cent thereto  now  owned  by  the  husband,  free  and 
clear  of  any  liens  or  claims,  conveying  to  the  wife 
a  life  interest  therein  with  remainder  to  the  chil- 
dren of  their  marriage,  as  joint  tenants  with  the 
right  of  survivorship.  In  the  event  that  the  taxes, 
assessments,  water  rates,  water  charges  and  pre- 
mium for  adequate  fire  insurance  affecting  said 
property  are  not  paid  when  payable  and  if  the  same 
remain  unpaid  for  more  than  ten  (10)  days  after 
notice  from  the  husband  in  writing  requesting  the 
wife  to  pay  the  same,  the  husband  shall  have  the 
right  to  pay  the  same  and  deduct  from  the  weekly 
payments  provided  for  in  paragraph  "Sixth" 
hereof,  the  sum  of  Ten  ($10.00)  per  week  until  he 
shall  have  been  completely  reimbursed  for  the  pay- 
ment so  made  by  him. 

In  the  event  of  any  notice  of  violation  or  order 
or  demand  from  any  municipal,   state  or  federal 
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department  as  may  effect  the  aforesaid  premises, 
then  the  wife  agrees  to  remove  or  comply  with  the 
same  within  the  reasonable  time  and  upon  her 
failure  so  to  do,  the  husband  shall  have  the  right 
to  remove  or  comply  with  the  same  and  shall  have 
the  right  to  deduct  from  the  weekly  payments  pro- 
vided in  paragraph  "Sixth"  hereof,  the  sum  of 
Ten  ($10)  Dollars  per  week  until  he  shall  have 
been  completely  reimbursed  for  such  payments. 

Anything  to  the  contrary  notwithstanding,  the 
husband  agrees  that  said  life  interest  of  the  wife 
shall  survive  any  order,  judgment  or  decree  which 
may  be  made  in  any  action  which  may  hereafter 
be  instituted  between  the  parties  for  separation  or 
divorce,  except  that  the  said  life  interest  of  the 
wife  shall  not  survive  the  granting  of  a  decree  of 
divorce  in  favor  of  the  husband  against  the  wife 
by  a  court  of  competent  jurisdiction  in  the  State 
of  New  York  provided  the  granting  of  such  decree 
is  based  on  the  ground  that  the  wife  is  living  in 
open  and  notorious  adulterous  relations. 

Twelfth 

This  agreement  shall  enure  to  the  benfit  of,  and 
shall  be  binding  upon,  the  parties  hereto,  their  heirs, 
executors,  administrators,  and  assigns;  and  the  ob- 
ligations of  the  husband  hereunder  incurred  prior 
to  his  death  shall  survive  his  death,  and  shall  be 
binding  on  his  estate. 

In   Witness   Whereof,   the   parties   hereto   have 
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hereunto  set  their  respective  hands  and  seals  this 
22d  day  of  September,  1942. 

ALEXANDRIA  WOYNICZ 
SIANOZECKI, 

Wife.  (L.  S.) 

LEONARD  WOYNICZ 
SIANOZECKI, 

Husband.  (L.  S.) 

State  of  New  York, 
City  of  New  York, 
County  of  New  York — ss. 

On  this  23rd  day  of  September,  1942,  before  me 
personally  came  and  appeared  Alexandra  Woynicz 
Sianozecki,  to  me  known  and  known  to  me  to  be 
the  individual  described  in,  and  who  executed  the 
foregoing  agreement,  and  duly  acknowledged  to  me 
that  she  executed  the  same. 

/s/  JACK  KLAW, 

Notary  Public,  Bronx  County. 
Term  Expires  March  30,  19444. 

State  of  New  York, 
City  of  New  York, 
County  of  New  York — ss. 

On  this  22nd  day  of  September,  1942,  before  me 
personally  came  and  appeared  Leonard  Woynicz 
Sianozecki,  to  me  known  and  known  to  me  to  be 
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the  individual  described  in,  and  who  executed  the 
foregoing  agreement,  and  duly  acknowledged  to 
me  that  he  executed  the  same. 

/s/  JOSEPH  L.  SIMON, 
Notary. 

Commission  Expires  March  30,  1943. 

[Endorsed] :     Filed  March  4,  1949. 
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ANSWER 

Comes  now  the  defendant  and  for  answer  to  the 
complaint  of  the  plaintiff  on  file  herein  avers; 

First  Defense 

I. 

The  complaint  fails  to  state  a  claim  against  de- 
fendant upon  which  relief  can  be  granted. 

Second  Defense 

I. 

Defendant  alleges  that  he  is  without  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  paragraph  I 
of  the  complaint. 

II. 

Defendant  denys  the  allegations  of  paragraph  II 
of  the  complaint. 
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III. 

Defendant  denys  the  allegations  of  paragraphs 
III,  IV,  V,  VI,  VII,  VIII  and  IX  of  the  com- 
plaint. 

Third  Defense 

I. 

If  defendant  did  enter  into  an  agreement  with 
the  plaintiff  as  mentioned  in  the  complaint  de- 
fendant avers  that  such  agreement  was  procured 
by  duress;  that  the  facts  constituting  such  duress 
are  as  follows:  That  in  July,  1942,  the  plaintiff, 
without  warning,  filed  and  instituted  a  certain  ac- 
tion for  separate  maintenance  in  the  Court  of  New 
York  State  and  therein  alleged  and  made  accusa- 
tions against  the  defendant,  which  were  fabrica- 
tions out  of  the  whole  cloth,  including  accusations 
of  infidelity  on  the  part  of  the  defendant,  which 
plaintiff  well  knew  to  be  untrue  and  without  found- 
ation in  fact.  That  this  action  was  brought  and 
prosecuted  while  defendant  was  working  from 
twelve  to  eighteen  hours  per  day  on  war  work  and 
caused  the  defendant  the  greatest  anguish  and 
worry.  That  the  defendant  in  an  effort  to  dispose 
of  said  action  in  order  that  he  could  devote  his  time 
and  attention  to  his  war  work,  as  aforesaid,  was 
forced  to  sign  papers  by  the  plaintiff,  the  terms 
and  conditions  of  which  defendant  would  never 
have  consented  to  had  he  been  aware  thereof  and 
properly  advised  by  counsel  and  had  he  not  been 
completely  distracted  by  the  false  accusations  made 
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against  him  and  the  embarrassment  and  anguish 
caused  by  them;  that  the  papers  signed  by  defend- 
ant were  dated  September  22,  1942,  and  defendant 
avers  on  information  and  belief  that  the  agree- 
ment styled  Exhibit  "A"  of  the  complaint  are 
those  papers. 

Fourth  Defense 

I. 

Defendant  avers  that  if  he  signed  such  an  agree- 
ment as  Exhibit  "A"  of  the  complaint,  that  it  was 
at  a  time  when  the  mental  stress,  worry,  anguish 
and  concern  over  his  war  work  and  the  whereabouts 
and  welfare  of  his  son  in  the  service  had  rendered 
the  defendant  temporarily  incompetent  and  men- 
tally unfit  to  contract;  that  from  about  May,  1942, 
to  September  22,  1942,  the  date  of  the  alleged  ex- 
ecution of  the  purported  agreement,  the  defendant 
had  been  and  was  under  doctor's  care;  that  the  de- 
fendant was  at  that  time  fifty-eight  (58)  years  of 
age,  not  completely  recovered  from  an  appendec- 
tomy complicated  by  peritonitis,  and  under  severe 
mental  stress,  worry  and  anguish  brought  on  by 
the  following  circumstances:  Plaintiff  had  insti- 
tuted a  certain  legal  action  in  the  State  of  New 
York  and  therein  made  accusations  of  infidelity 
on  the  part  of  the  defendant  which  were  untrue 
and  without  foundation  in  fact,  and  which  the  plain- 
ti:ff  well  knew  to  be  untrue  and  without  foundation 
in  fact;  for  several  months  just  preceding  Septem- 
ber 22,  1942,  the  defendant  had  been  engaged  in  war 
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work  for  from  twelve  (12)  to  eighteen  (18)  hours 
a  day;  that  defendant  was  in  ill  health  and  greatly 
worried  over  the  welfare  and  whereabouts  of  his 
son  who  was  in  the  military  service;  that  as  a 
cause  of  all  the  above,  combined  with  the  advanced 
age  of  the  defendant,  defendant  suffered  from  such 
nervous  and  mental  tremulations,  disease  and  dis- 
orders that  if  defendant  signed  the  purported 
agreement  styled  Exhibit  "A"  of  the  complaint 
that  he  was  unable  to  comprehend  the  consequences 
of  his  act,  or  to  understand  what  he  was  doing. 

Fifth  Defense 

I. 

If  the  defendant  did  sign  the  agreement  styled 
Exhibit  '^A"  of  the  complaint,  the  defendant  is 
not  in  default  of  said  agreement  because  it  is  spe- 
cifically provided  in  paragraph  Tenth  of  said  Ex- 
hibit "A"  of  the  complaint  that  *  *  *  "But  no  de- 
fault shall  be  deemed  to  have  occurred  unless  the 
husband  shall  have  failed  to  cure  any  such  default 
within  five  (5)  days  after  mailing  of  notice  of 
such  default  to  him  by  registered  mail";  defend- 
ant alleges  that  no  such  notices  of  default  as  to 
any  payments  have  ever  at  any  time  been  mailed 
to  defendant  by  registered  mail,  and  that  no  such 
notices  of  default  have  been  mailed  at  any  time 
or  at  all  to  the  defendant  or  otherwise  communi- 
cated to  him  in  any  way  whatever  prior  to  the 
bringing  of  this  action. 
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Sixth  Defense 

I. 

If  the  defendant  did  execute  the  agreement  styled 
Exhibit  *'A,"  of  the  complaint,  defendant  avers 
that  the  said  agreement  was  without  any  consider- 
ation whatever  and  merely  an  illusory  agreement 
under  which  all  the  benefits  moved  to  the  wife,  and 
none  whatever  to  the  husband. 

Seventh  Defense 

I. 

If  the  defendant  did  execute  the  agreement 
styled  Exhibit  "A,"  of  the  complaint,  defendant 
avers  that  said  agreement  is  void  under  the  laws 
and  public  policy  of  the  State  of  New  York,  in 
that  paragraph  Eighth  of  said  agreement  in  eifect 
provides  that  unless  the  husband  defaults  in  some 
part  of  the  agreement  the  wife  is  not  to  have  the 
right  to  bring  an  action  for  legal  separation  or  for 
support  or  maintenance  or  for  both,  nor  to  have 
the  right  to  ask  for  alimony  and  counsel  fees  and 
under  the  laws  of  the  State  of  New  York  an  agree- 
ment under  which  one  party  to  a  marriage  purports 
to  contract  away  all  the  rights  and  incidents  of  the 
marital  status  is  void  as  against  public  policy  and 
will  not  be  enforced  at  the  suit  of  either  party 
thereto. 
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Eighth  Defense 

I. 

That  if  the  defendant  did  execute  the  agreement 
styled  Exhibit  "A"  of  the  complaint,  the  defend- 
ant avers  that  said  agreement  was  thrust  upon  him 
by  counsel  and  that  he  did  not  read  the  document 
before  signing  it,  nor  was  it  read  to  him,  that  the 
plaintiff  was  informed  by  counsel  that  the  docu- 
ment he  was  signing  w^as  merely  some  papers  to 
obtain  the  dismissal  of  a  legal  action  which  had 
been  brought  against  him  by  his  wife ;  that  the  de- 
fendant did  not  understand  the  nature  of  the  docu- 
ment; that  defendant  did  not  read  the  papers,  nor 
were  they  read  to  him;  that  the  defendant  is  a  na- 
tive of  Ukrania,  whence  he  came  to  this  country  in 
1912 ;  that  in  his  native  land  the  defendant  had 
only  five  (5)  years  of  education,  and  that  the  five 
(5)  years  were  devoted  mostly  to  learning  to  read 
and  write  the  language  of  his  native  land;  that 
after  the  defendant  came  to  this  country  he  went 
to  night  school  only  periodically  for  three  (3) 
years;  that  the  above  education  is  all  that  the  de- 
fendant ever  had;  that  the  defendant  had  not  in 
1942  mastered  the  English  language,  and  a  great 
deal  of  the  things  that  were  said  to  him  he  did 
not  understand;  that  so  far  as  ability  to  read  and 
write  the  English  language  is  concerned,  the  de- 
fendant was  illiterate  in  1942 ;  that  had  the  defend- 
ant understood  the  meaning  of  the  agreement  styled 
Exhibit   "A"   of   the   complaint,   he   would   never 
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have  executed  the  same,  and  that  the  execution  by 
him  of  said  agreement  was  the  result  of  a  gross 
mistake  for  which  he  was  no  way  at  fault. 

Ninth  Defense 
I. 

Defendant  avers  that  he  is  not  a  resident  of  the 
State  of  California  but  is  and  has  been  continu- 
ously since  March,  1947,  a  resident  of  the  State  of 
Florida  and  that  the  action  has  been  brought  in  the 
wrong  district  and  should  be  dismissed. 

Wherefore,  defendant  prays  that  plaintiff  take 
nothing  by  her  complaint  and  that  judgment  be 
rendered  for  the  defendant  and  for  costs  of  suit 
and  such  other  relief  as  to  the  court  may  seem  just. 

/s/  JERRY  B.  RISELEY, 

Attorney  for  Defendant. 

Duly  verified. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :     Filed  March  25,  1949. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  AMENDING  COMPLAINT 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  plaintiff  and  defendant,  by  their  respec- 
tive attorneys,  that  paragraph  IX  of  the  complaint 
heretofore  filed  in  the  above-entitled  action  be,  and 
the  same  is  hereby  amended  to  read  as  follows: 

''That  plaintiff  has  duly  performed  all  the  terms 
and  conditions  of  said  agreement  on  her  part,  ex- 
cept as  follows:  Prior  to  April  1,  1947,  defendant 
notified  plaintiff  in  writing  that  on  and  after  said 
date  defendant  would  refuse  to  make  any  further 
payments  to  plaintiff  (including  those  hereinbefore 
mentioned)  pursuant  to  the  terms  of  said  agree- 
ment; that  said  agreement  was  unconscionable  and 
invalid;  that  defendant  would  no  longer  abide  by 
or  perform  the  terms  of  said  agreement  on  his  part ; 
and  he  thereupon  completely  repudiated  said  agree- 
ment. That  by  reason  of  the  matters  hereinbefore 
alleged,  and  by  reason  of  the  complete  repudiation 
of  said  agreement  by  defendant  as  aforesaid,  and 
his  avowed  and  announced  refusal  further  to  per- 
form the  same,  no  notice  or  notices  of  default  or 
demand  for  performance  have  been  sent  by  plaintiff 
to  defendant  by  registered  mail,  as  provided  in 
paragraph  'Tenth'  of  said  agreement.  By  reason 
of  defendant's  conduct  aforesaid,  the  sending  of 
such  notice  or  notices  was  rendered  unnecessary, 
useless  and  futile  and  was  waived  by  the  defend- 
ant." 
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It  Is  Further  Stipulated  and  Agreed  that  any 
other  or  further  service  or  notice  of  such  amend- 
ment or  amended  pleading  be  dispensed  with. 

It  Is  Further  Stipulated  and  Agreed  that  the 
allegations  contained  in  paragraph  IX  as  herein 
amended  be  deemed  denied  by  the  defendant  for 
all  purposes  of  pleading;  and  that  filing  of  any 
other  or  further  answer  or  pleading  by  the  defend- 
ant shall  be  dispensed  with. 

Dated:    April  1,  1949. 

/s/  DANIEL  A.  WEBER, 

Attorney  for  Plaintiff. 

L.  J.  STYSKAL  and 
JERRY  B.  RISELEY, 

By  /s/  L.  J.  STYSKAL. 

Attorneys  for  Defendant. 

It  is  so  ordered:  Dated  this  11th  day  of  April, 
1949. 

/s/  PEIRSON  M.  HALL, 
Judge. 

[Endorsed] :     Filed  April  11,  1949. 


20  Leonard  Woynicz,  etc.,  vs. 

[Title  of  District  Court  and  Cause.] 

AMENDED  AND  SUPPLEMENTAL 
COMPLAINT 

(Action  for  Money  Upon 
Written  Contract) 

Plaintiff,  as  and  for  her  amended  and  supple- 
mental complaint,  complains  and  alleges : 

I. 

That  plaintiff  is  and  at  all  times  herein  mentioned 
was  a  citizen  and  resident  of  the  State  of  New  York. 

11. 

That  defendant  is  a  citizen  of  the  State  of  Califor- 
nia, and  resides  in  the  County  of  Los  Angeles, 
California. 

III. 

That  the  amount  in  controversy  exceeds  the  sum 
of  $3,000.00,  exclusive  of  interest  and  costs;  and 
that  by  reason  of  the  foregoing,  this  Court  has 
jurisdiction  of  this  cause. 

IV. 

That  on  or  about  September  22,  1942,  defendant 
and  plaintiff,  as  husband  and  wife,  respectively, 
entered  into  a  written  agreement  of  support  and 
maintenance,  a  copy  of  which  is  annexed  to  the 
original  complaint,  marked  ' '  Exhibit  A, ' '  and  which 
is  incorporated  herein  by  reference. 
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y. 

That  said  agreement  provided,  among  other 
things,  that  defendant  shall  pay  to  plaintiff,  during 
her  lifetime  (unless  sooner  terminated  as  provided 
in  said  agreement),  the  sum  of  Fifty  Dollars 
($50.00)  per  week,  as  and  for  her  sole  support  and 
maintenance. 

VI. 

That  there  became  due  and  payable  to  plaintiff, 
under  the  terms  of  said  agreement,  the  sum  of  $50.00 
per  week  for  each  and  every  week  during  the  period 
of  one  hundred  and  forty-three  weeks  from  April 
9,  1947,  to  the  date  of  the  filing  of  this  amended  and 
supplemental  complaint,  making  an  aggregate  sum 
of  $7,150.00. 

VII. 

That  defendant  has  failed  to  make  payment  to 
plaintiff  of  the  installments  described  in  the  pre- 
ceding paragraph  hereof,  except  that  defendant  has 
paid  to  plaintiff,  on  account  thereof,  the  aggregate 
sum  of  $970.00  in  the  amounts  and  upon  the  dates 
set  forth  in  Exhibit  B,  which  is  hereto  annexed  and 
made  a  part  hereof. 

VIII. 

That  there  is  justly  due  and  owing  from  defend- 
ant to  plaintiff  a  balance  in  the  sum  of  $6,180.00, 
no  part  of  which  has  been  paid  although  duly 
demanded. 
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IX. 

That  plaintiff  has  duly  performed  all  the  terms 
and  conditions  of  said  agreement  on  her  part,  except 
as  follows :  Prior  to  April  1,  1947,  defendant  noti- 
fied plaintiff  in  writing  that  on  and  after  said  date 
defendant  would  refuse  to  make  any  further  pay- 
ments to  plaintiff  (including  those  hereinbefore 
mentioned)  pursuant  to  the  terms  of  said  agree- 
ment; that  said  agreement  was  unconscionable  and 
invalid;  that  defendant  would  no  longer  abide  by 
or  perform  the  terms  of  said  agreement  on  his  part ; 
and  he  thereupon  completely  repudiated  said  agree- 
ment. That  by  reason  of  the  matters  hereinbefore 
alleged,  and  by  reason  of  the  complete  repudiation 
of  said  agreement  by  defendant  as  aforesaid,  and  his 
avowed  and  announced  refusal  further  to  perform 
the  same,  no  notice  or  notices  of  default  or  demand 
for  performance  have  been  sent  by  plaintiff  to  de- 
fendant by  registered  mail,  as  provided  in  para- 
graph "Tenth"  of  said  agreement.  By  reason  of 
defendant's  conduct  aforesaid,  the  sending  of  such 
notice  or  notices  was  rendered  unnecessary,  useless 
and  futile  and  was  waived  by  the  defendant. 

Wherefore  plaintiff  prays  judgment  against  de- 
fendant for  the  aggregate  sum  of  $6,180.00,  with 
interest  upon  each  of  the  said  installments  of  $50.00 
from  the  respective  due  dates  thereof ;  for  her  costs 
of  suit;  and  for  such  other  and  further  relief  as 
may  be  proper. 

/s/  DANIEL  A.  WEBER, 

Attorney  for  Plaintiff. 
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EXHIBIT  B 
Schedule  of  Payments  Made  by  Defendant 

Date  Amount 

April  9,  1947 $  20.00 

April  14,  1947 20.00 

April  18,  1947 20.00 

April  29,  1947 20.00 

May  15,  1947 20.00 

May  26,  1947 20.00 

June  12,  1947 20.00 

June  24,  1947 30.00 

July  14,  1947 50.00 

August  23,  1947 50.00 

September  4,  1947 50.00 

October  8,  1947 50.00 

November  24,  1947 50.00 

December  23,  1947 50.00 

January,  1948 50.00 

February,  1948 50.00 

March,  1948 50.00 

April,  1948 50.00 

May,  1948 50.00 

June,   1948 50.00 
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July,  1948 50.00 

August,  1948 50.00 

September,  1948 50.00 

October,  1948 50.00 

Total    $970.00 

Affidavit  of  Service  by  Mail  attached. 
Lodged  January  16,  1950. 
[Endorsed]:     Filed  January,  23,  1950. 


[Title  of  District  Court  and  Cause.] 

STIPULATION— ANSWER  TO  COMPLAINT 
TO  BE  DEEMED  ANSWER  TO  AMENDED 
AND  SUPPLEMENTAL  COMPLAINT 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  plaintiff  and  defendant  by  their  respective 
attorneys  that  the  answer  heretofore  filed  by  the 
defendant  to  the  complaint  shall  be  deemed  for  all 
purposes  in  this  action  to  be  the  answer  to  the 
amended  and  supplemental  complaint  of  the  plain- 
tiff heretofore  filed  in  this  action ; 

It  Is  Further  Stipulated  and  Agreed  that  an  order 
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to   the   foregoing   effect   may   be   entered   without 
further  notice. 

Dated  January  27,  1950. 

/s/  DANIEL  A.  WEBER, 

Attorney  for  Plaintiff. 

/s/  JERRY  B.  RISELEY, 

Attorney  for  Defendant. 

It  Is  So  Ordered :     Dated  this  30  day  of  January, 
1950. 

/s/  PEIRSON  M.  HALL, 
Judge. 

[Endorsed] :     Filed  January  31,  1950. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL  &  NOTICE  OF 
MOTION  FOR  NEW  TRIAL 

To  Alexandra  Wojmicz,  also  laiown  as  Alexandra 
Woynicz  Sianozecki,  Plaintiff,  and  to  Daniel 
A.  Weber,  Esq.,  her  attorney: 

You  Will  Please  Take  Notice  that  defendant  in 
the  above  matter  hereby  moves  for  a  new  trial.  The 
hearing  on  this  motion  will  be  held  at  10 :00,  Monday, 
April  3,  1950,  in  Court  Room  No.  4  of  the  above 
court,  before  Judge  Charles  C.  Cavanah,  or  at  such 
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other  time  and  place  as  may  be  designated  by  the 
Court. 

The  grounds  upon  which  a  new  trial  is  sought  are 
as  follows: 

(1)  Irregularity  in  the  proceedings  of  the  court 
and  by  adverse  party  by  which  defendant  was  pre- 
vented from  having  a  fair  trial. 

(2)  Accident  and  Surprise  which  ordinary  prud- 
ence could  not  have  guarded  against. 

(3)  Insufficiency  of  the  evidence  to  justify  the 
decision. 

(4)  Error  in  law  occuring  at  the  trial. 

The  insufficiency  of  evidence  complained  of  is  as 
follows : 

(a)  That  insufficient  evidence  was  introduced  to 
establish  that  the  separation  agreement  sued  upon 
was  fair  and  reasonable  at  the  time  of  its  execution 
and  obtained  without  fraud,  duress,  and  overreach- 
ing on  part  of  plaintiff. 

(b)  That  evidence  introduced  by  plamtiff  was 
not  sufficient  to  overcome  evidence  offered  by  de- 
fendant that  defendant  was  mentally  incompetent 
to  execute  the  instrument  at  the  time  of  execution. 

(c)  That  the  evidence  introduced  by  plaintiff 
was  not  sufficient  to  overcome  the  evidence  offered 
by  defendant  that  defendant  was  of  unsound  mind 
at  the  time  of  execution  of  the  agreement  and  re- 
mained of  unsomid  mind  until  late  in  1947. 

(d)  That  the  evidence  introduced  by  plaintiff 
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was  not  sufficient  to  overcome  the  evidence  offered 
by  defendant  that  defendant  did  not  understand 
the  agreement  at  the  time  of  its  execution. 

(e)  That  the  evidence  introduced  by  plaintiff 
was  not  sufficient  to  establish  that  this  court  had 
jurisdiction  over  the  subject  matter  of  the  action. 

(f)  That  the  evidence  introduced  by  plaintiff 
was  not  sufficient  to  overcome  the  statutory  pre- 
sumption of  undue  influence  in  transactions  between 
husband  and  wife. 

(g)  That  the  evidence  introduced  by  the  plaintiff 
establishes  that  the  agreement  was  void  as  contrary 
to  good  morals  and  public  policy. 

That  the  considering  of  evidence  offered  by  plain- 
tiff and  the  failure  to  consider  and  give  any  weight 
whatever  to  the  evidence  offered  by  defendant  was 
an  abuse  of  judicial  discretion. 

The  motion  shall  be  heard  upon  the  pleadings 
and  papers  on  file  and  upon  the  minutes  of  the  court 
including  the  clerk's  minutes  and  any  notes  and 
memoranda  which  may  have  been  kept  by  the  judge 
and  also  the  reporter's  transcript  of  his  shorthand 
notes  and  upon  the  exhibits  introduced  into  evidence 
including  all  depositions. 

Dated  March  15,  1950. 

/s/  JERRY  B.  RISELEY, 

Attorney  for  Defendant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  March  16,  1950. 
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[Title  of  District  Court  and  Cause.] 

MOTION  BY  DEFENDANT  TO  AMEND  FIND- 
INGS AND  TO  MAKE  FINDINGS  MORE 
CERTAIN  AND  OBJECTIONS  TO  FIND- 
INGS &  NOTICE  OF  MOTION 

To  Alexandra  Woynicz,  also  known  as  Alexandra 
Woynicz  Sianozecki,  Plaintiff,  and  to  Daniel 
A.     Weber,  Esq.,  her  attorney: 

You  Will  Please  Take  Notice  that  defendant  in 
the  above  matter  hereby  moves  that  plaintiff  be 
required  to  amend  the  proposed  findings  heretofore 
submitted  to  the  court,  and  to  make  the  findings 
more  certain.  The  hearing  on  this  motion  will  be 
held  at  10:00  A.M.,  Monday,  April  3,  1950,  in  Court 
Room  No.  4  of  the  above  court,  before  Judge  Charles 
C.  Cavanah,  or  at  such  other  time  and  place  as  may 
be  designated  by  the  Court. 

Defendant's  objections  to  the  findings  are  as 
follows : 

(a)  The  findings  submitted  by  plaintiff  do  not 
comply  with  the  letter  or  intent  of  Rule  52,  Federal 
Rules  of  Civil  Procedure  ''.  .  .  the  Court  shall  find 
the  facts  specially  and  state  separately  its  conclu- 
sions of  law  thereon  ..." 

(b)  The  findings  and  conclusions  submitted  by 
plaintiff  merely  specify  that  each  allegation  of  the 
plaintiff's  complaint  is  true  and  that  the  defenses  set 
up  by  defendant  are  without  merit,  making  the  find- 
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ings  uncertain  and  unintelligible  when  viewed  by 
themselves  without  reference  to  at  least  three  other 
pleadings  i.e.  the  amended  and  supplemental  com- 
plaint, the  complaint  and  the  answer. 

(c)  As  submitted  the  findings  ignore  and  evade 
the  most  important  contention  of  law  made  by  the 
defendant  i.e.  that  the  agreement  is  void  as  contrary 
to  public  policy  because  paragraph  VIII,  thereof, 
viewed  with  the  remainder  of  the  agreement,  and 
particularly  paragraph  IX,  purports  to  mortgage 
away  the  jurisdiction  of  the  courts  and  to  hinder 
the  right  of  the  parties  to  judicial  redress. 

(d)  The  proposed  findings  make  no  finding  upon 
the  specific  mental  condition  of  the  defendant,  and 
avoid  the  question  necessarily  included  in  the  de- 
fence offered  by  the  defendant  as  to  whether  the 
defendant — said  in  the  proposed  findings  to  have 
been  mentally  competent — was,  although  perhaps 
not  so  insane  as  to  have  been  totally  without  under- 
standing, of  an  unsound  mind  at  the  time  of  the 
execution  of  the  contract  and  at  the  times  of  all 
the  weekly  pajmients  mentioned  in  paragraph  IV 
of  the  findings,  or  as  to  whether  defendant  was,  or 
was  not,  acting  under  any  dillusions  which  under  the 
circumstances  might  have  tainted  the  agreement. 

(e)  It  is  not  clear  from  the  findings  just  what 
the  import  of  paragraph  IV  of  the  findings — that 
the  weekly  payments  were  made  during  the  four 
year  &  some  months  period  ''with  knowledge  of  the 
agreement" — is,  i.e.  wether  the  court  held  that  as 
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a  matter  of  law  the  defendant,  although  he  might 
have  been  of  unsound  mind  at  the  time  of  execution 
of  the  instrument,  did,  by  his  subsequent  conduct  in 
making  the  payments,  perhaps  while  in  the  same 
state  of  mind  he  was  in  when  he  signed  the  agree- 
ment, become  estopped  to  deny  the  validity  if  the 
agreement,  or  whether  he  later  recovered  his  capa- 
city and  ratified  the  agreement  by  making  the  pay- 
ments. 

(f)  No  findings  is  made,  except  by  reference 
to  the  amended  complaint,  as  to  the  effect,  if  any,  of 
defendant's  letter  of  recission  sent  to  plaintiff  in 
1947,  although  this  letter  is  relied  upon  to  excuse 
the  plaintiff  from  serving  notice  of  default — a  con- 
dition precendent  to  suit  according  to  the  terms  of 
the  contract. 

(g)  No  finding  is  made  on  the  essential  point  to 
plaintiff's  recovery  in  this  case,  i.e.  was  the  agree- 
ment in  all  respects  fair,  reasonable,  and  just  in 
view  of  all  the  circumstances  of  the  parties  at  the 
time  and  entered  into  without  coercion  or  exercise 
of  undue  influence  and  with  full  knowledge  of  all 
the  circumstances,  conditions  and  rights  of  the  con- 
tracting parties. 

This  motion  is  intended  to  be  a  motion  under  Rule 
52  (b)  FRCP  and  will  be  made  and  heard  upon  the 
pleadings,  papers,  and  briefs  on  file,  and  upon  the 
minutes  of  the  court  including  the  clerk's  minutes 
and  any  notes  and  memoranda  which  may  have  been 
kept  by  the  judge  and  also  the  reporter's  transcript 
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of  his  shorthand  notes  and  upon  the  exhibits  intro- 
duced into  evidence  including  all  depositions. 

Dated  March  16,  1950. 

/s/  JERRY  C.  RISELEY, 

Attorney  for  Defendant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  March  17,  1950. 


At  a  stated  term,  to  wit:  The  February  Term, 
A.  D.  1950,  of  the  District  Court  of  the  United 
States  of  America,  withm  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held 
at  the  Court  Room  thereof,  in  the  City  of  Los 
Angeles  on  Friday  the  24th  day  of  March  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
fifty. 

Present:  The  Honorable  Charles  C.  Cavanah, 
District  Judge. 

[Title  of  Cause.] 

MINUTE  ORDER 

(Motion  for  New  Trial  Denied) 

For  hearing  (1)  motion  by  defendant  to  amend 
findings  and  to  make  findings  more  certain  and  for 
hearing  objections  to  findings  and  notice  motion; 
(2)  motion  of  defendant  for  new  trial,  pursuant  to 
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notice  filed  March  16,  1950 ;  Daniel  A.  Weber,  Esq., 
appearing  as  counsel  for  plaintiff ;  Jerry  B.  Kiseley, 
Esq.,  appearing  as  counsel  for  defendant. 

On  statement  of  Attorney  Eiseley,  it  is  ordered 
that  the  findings  of  fact  and  conclusions  of  law, 
filed  on  March  20,  1950,  are  vacated  in  order  that 
Attorney  Eiseley  may  object  thereto. 

Attorney  Riseley  argues  objections  to  findings. 
Attorney  Weber  argues  in  support  of  findings. 
Court  makes  a  statement  and  orders  that  objections 
to  findings  are  overruled  and  findings  settled  as  of 
this  date  and  re-filed,  and  that  judgment,  heretofore 
filed,  be  re-filed  as  of  this  date. 

At  10:57  A.M.  Attorney  Riseley  argues  motion 
for  a  new  trial.  Court  makes  a  statement.  Attorney 
Riseley  reads  deposition  of  J.  Charles  Zimmerman. 

At  11:54  A.M.  Court  declares  a  recess  to  2  P.M. 
At  2  P.M.  court  re-convenes  herein  and  all  being 
present  as  before,  including  counsel  for  both  sides. 

Attorney  Riseley  resumes  reading  from  deposition 
of  J.  Chas.  Zimmerman  and  reads  from  deposition 
of  Jos.  L.  Simon.  At  2:49  P.M.  Attorney  Riseley 
reads  from  deposition  of  Leonard  Wo3rnicz. 

At  3 :44  P.M.  Attorney  Weber  argues  to  the  Court. 
Attorney  Riseley  argues. 

The  Court  makes  a  statement  and  orders  motion 
for  new  trial  denied. 

At  3 :54  P.M.  Court  declares  a  recess  in  this  cause 
to  March  27,  1950,  10  A.M.,  for  further  proceedings. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 

CONCLUSIONS  OF  LAW 

The  above-entitled  action  having  duly  come  on  for 
trial  on  the  7th  day  of  March,  1950,  before  Honor- 
able Charles  C.  Cavanah,  in  courtroom  No.  4  of  this 
Court;  and  Daniel  A.  Weber,  Esq.,  appearing  as 
attorney  for  the  plaintiff  and  Sqttj  B.  Eiseley,  Esq., 
appearing  as  attorney  for  the  defendant;  and  the 
parties  having  offered  oral  and  documentary  evi- 
dence with  respect  to  the  issues  herein;  the  court 
does  hereby  make  the  following  findings  of  fact  and 
conclusions  of  law,  constituting  the  decision  of  the 
court : 

Findings  of  Fact 

I. 

That  each  and  every  allegation  contained  in  para- 
graphs I,  II,  III,  IV,  V,  VI,  VII,  VIII  and  IX  of 
plaintiff's  amended  and  supplemental  complaint 
herein,  is  true. 

IL 

That  at  the  time  of  the  execution  of  the  agreement 
dated  September  22,  1942,  which  agreement  is  speci- 
fied in  the  amended  and  supplemental  complaint, 
the  defendant  was  mentally  competent  to  enter  into 
said  agreement  and  fully  understood  and  compre- 
hended the  nature  and  purpose  of  said  transaction; 
that  the  same  was  entered  into  by  the  defendant 
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freely  and  voluntarily  and  that  at  the  time  of  the 
execution  thereof  the  defendant  was  not  acting 
under  any  duress  or  other  disability. 

III. 

That  no  fraud  was  practiced  upon  the  defendant 
in  respect  to  the  execution  of  said  agreement. 

IV. 

That  between  September  22,  1942,  and  March  7, 
1947,  the  defendant  made  or  caused  to  be  made, 
weekly  payments  in  the  sum  of  $50.00  pursuant  to 
the  provisions  of  said  agreement,  which  payments 
were  made  by  the  defendant  with  knowledge  of  said 
agreement  and  its  provisions  and  of  the  nature  of 
said  payments. 

Conclusions  of  Law 

I. 

That  the  plaintiff  is  entitled  to  a  judgment  against 
the  defendant  in  the  sum  of  $6,180.00  with  appro- 
priate interest. 

II. 

That  the  first,  second,  third,  fourth,  fifth,  sixth, 
seventh,  eighth  and  ninth  defenses  set  forth  in  the 
answer  of  the  defendant  are,  and  each  of  them  is, 
without  merit. 
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III. 

That  tlie  plaintiff  is  entitled  to  her  costs  of  suit 
herein. 

Allowed:     Dated,  March  24th,  1950. 

/s/  CHARLES  C.  CAVANAH, 

United  States  District  Judge. 
3/24/50 

Objections  made  to  proposed  Findings  are  hereby 
denied. 

/s/  CHARLES  C.  CAVANAH, 
Judge. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]  :     Filed  March  24th,  1950. 

[Endorsed] :    Filed  March  20,  1950. 
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In  the  District  Court  of  tlie  United  States,  South- 
ern District  of  California,  Central  Division 

No.  9324  PH 

ALEXANDEA     WOYNICZ,     Also     Known     as 
ALEXANDRA  WOYNICZ  SIANOZECKI, 

Plaintiff, 

vs. 

LEONARD  WOYNICZ,  Also  Known  as  LEON- 
ARD WOYNICZ  SIANOZECKI, 

Defendant. 

JUDGMENT  FOR  PLAINTIFF  AFTER  TRIAL 

The  above-entitled  action  having  duly  come  on 
for  trial  on  the  7th  day  of  March,  1950,  before 
Honorable  Charles  C.  Cavanah,  in  courtroom  No. 
4  of  this  court;  and  Daniel  A.  Weber  appearing 
as  attorney  for  the  plaintiff  and  Jerry  B.  Riseley 
appearing  as  attorney  for  the  defendant;  and  the 
parties  having  offered  oral  and  documentary  evi- 
dence with  respect  to  the  issues  herein,  and  the 
court  having  duly  made  its  findings  of  fact  and 
conclusions  of  law; 

Now,  on  motion  of  Daniel  A.  Weber,  attorney 
for  plaintiff; 

It  Is  Hereby  Adjudged  and  Decreed  that  plain- 
tiff, Alexandra  Woynicz,  also  known  as  Alexandra 
Woynicz  Sianozecki,  recover  of  the  defendant 
Leonard  Woynicz,  also  known  as  Leonard  Woynicz 
Sianozecki,  the  sum  of  $6,180.00,  with  interest  in 
the  sum  of  $600.83 ;  and  that  the  plaintiff  also  re- 
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cover   of  the   defendant  her  costs   of  suit  herein 
which  are  taxed  in  the  sum  of  $86.41. 

Dated,  March  20th,  1950. 

/s/  CHARLES  C.  CAVANAH, 

United  States  District  Judge. 

Filed  Mar.  20,  1950. 

EDMUND  L.  SMITH, 
Clerk. 
By  /s/  C.  A.  SIMMONS, 
Deputy  Clerk. 

Filed  Mar.  24,  1950. 

EDMUND  L.  SMITH, 
Clerk. 
By  /s/  C.  A.   SIMMONS, 
Deputy  Clerk. 

Judgment  entered  Mar.  20,  1950. 
Docketed  Mar.  20,  1950. 
Book  64,  page  515. 

EDMUND  L.  SMITH, 

Clerk. 
By  /s/  C.  A.  SIMMONS, 
Deputy  Clerk. 

Judgment  entered  Mar.  28,  1950. 
Docketed  Mar.  28,  1950. 
Book  64,  page  726. 

EDMUND  L.  SMITH, 

Clerk. 

By  /s/  C.  A.  SIMMONS, 
Deputy  Clerk. 

Affidavit  of  Service  by  Mail  attached. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Clerk  of  the  above-entitled  Court: 

The  defendant,  Leonard  Woynicz,  also  known  as 
Leonard  Woynicz  Sianozecki,  hereby  appeals  from 
the  judgment  and  orders  of  the  above  Court,  set 
forth  below,  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

The  judgment  and  orders  appealed  from  are  as 
follows : 

1.  Judgment  for  the  plaintiff  and  against  de- 
fendant entered  in  the  above-entitled  action  on 
March  28,  1950,  Judgment  Book  No.  64,  Page  726. 

2.  Order  denying  Motion  of  Defendant  to 
Amend  Findings  and  to  Make  Findings  More  Cer- 
tain made  March  24,  1950. 

3.  Order  denying  Motion  of  Defendant  for  a 
New  Trial,  made  March  24,  1950. 

Dated  April  17,  1950. 

/s/  JERRY  B.  RISELEY, 

Attorney  for  Defendant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  April  17,  1950. 
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In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Central  Division 

No.  9324-PH-Civil 


ALEXANDRA     WOYNICZ,     Also     Known     as 
ALEXANDRA  WOYNICZ  SIANOZECKI, 

Plaintiff, 

vs. 

LEONARD  WOYNICZ,  Also  Known  as  LEON- 
ARD WOYNICZ  SIANOZECKI, 

Defendant. 

Honorable  Charles  C.  Cavanah,  Judge  Presiding. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Appearances : 

For  the  Plaintiff 

DANIEL  A.  WEBER,  ESQ. 

For  the  Defendant: 

JERRY  B.  RISELEY,  ESQ. 

Tuesday,  March  7,  1950 

The  Clerk:  The  next  case  is  No.  9324-PH,  Civil, 
Alexandra  Woynicz  v.  Leonard  Woynicz.  Our  rec- 
ord shows  that  Daniel  A.  Weber  is  present  and 
counsel  for  the  plaintiif,  and  Jerry  B.  Riseley  is 
present  for  the  defendant. 

Is  Alexandra  Wojmicz   in   court? 

Mr.  Weber:     No. 
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The  Clerk:     Is  Leonard  Woynicz  in  court? 

Mr.  Riseley:    Yes. 

Mr.  Weber:     She  is  a  non-resident. 

Does  the  court  feel  that  a  brief  opening  state- 
ment would  be  of  service  to  the  court '? 

The  Court:     Yes. 

Mr.  Weber :  This  is  an  action  to  recover  install- 
ments under  a  separation  agreement  entered  into 
between  the  plaintiff  and  the  defendant.  These 
parties  were  married  upwards  of  26  years,  and  in 
about  the  month  of  July  or  August,  1942,  your 
Honor,  the  defendant's  wife  filed  an  action  in  the 
Supreme  Court  in  New  York  for  separation,  and 
incident  to  that  action  she  asked  for  temporary  ali- 
mony and  counsel  fees  as  an  incident  to  the  sep- 
aration. 

During  the  pendency  of  that  action  protracted 
negotiations  were  entered  into  between  the  lawyers 
for  the  plaintiff  in  New  York  and  the  lawyer  for 
the  defendant  in  New  York,  [3*]  culminating  in  the 
entry  of  a  written  separation  agreement  which  is 
the  basis  of  this  action,  and  under  that  separation 
agreement  the  defendant  agreed  to  pay  the  plain- 
tiff the  sum  of  $50.00  a  week  for  her  support  and 
maintenance.  The  written  agreement  also  covers 
a  number  of  other  subjects,  including  a  life  inter- 
est to  plaintiff's  wife  in  the  residence  of  the  par- 
ties in  the  Borough  of  the  Bronx,  City  of  New 
York,  and  provides  for  certain  other  incidents  of 
the  marriage  relation. 


*  Page    numbering    appearing    at    top    of    page    of    original 
Reportier's  Transcript. 
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Thereafter,  these  $50.00  a  week  installments  were 
paid,  without  incident,  for  upwards  of  four  years. 
He  paid  $50.00  a  week  by  check  for  approximately 
four  years,  without  incident,  and  in  the  early  part 
of  1947 — I  think  it  was  in  the  month  of  January, 
1947 — the  defendant  went  to  Florida.  After  estab- 
lishing a  90-day  residence  period  in  Florida  he 
procured  a  divorce,  served  by  publication.  The 
plaintiff's  wife  did  not  appear  in  that  action,  nor 
was  she  personally  served.  Thereafter  and  in  the 
month  of  March,  1947 — this  is  approximately  al- 
most five  years — four  and  one-half  years  after  the 
separation  agreement  was  signed,  a  letter  of  repu- 
diation was  sent  by  the  Florida  attorneys  for  the 
defendant,  advising  the  plaintiff  that  thenceforth 
they  were  not  going  to  adhere  to  the  separation 
agreement;  that  it  was  inequitable  in  that  it  made 
no  provision  for  changed  circumstances  of  the  par- 
ties, and  so  on. 

This  action  is  brought  to  recover  $6,180,  repre- 
senting the  accrued  installments  of  $50.00  a  week 
which  the  defendant  [4]  has  failed  to  pay,  $6,180. 

The  big  issue  here  is  whether  or  not  the  defend- 
ant, at  the  time  he  executed  the  agreement,  had  the 
mental  competence  to  understand  what  he  was  sign- 
ing, and  whether  or  not  duress  was  practiced  upon 
him  chargeable  to  the  plaintiff. 

We  submit  that,  as  a  matter  of  law,  having  made 
payments  under  this  separation  agreement  for  up- 
wards of  four  years,  the  defendant  has  waived, 
as  a  matter  of  law,  any  right  to  attack  the  agTee- 
ment  by  reason  of  any  alleged  disability  inherent 
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in  its  inception,  assuming  such  to  be  the  fact. 

We  have  the  authorities  to  the  effect  that  where 
one  acts  under  an  agreement  and  evinces  his  aware- 
ness of  its  validity,  or  acts  upon  it  as  though  it 
were  a  valid  and  subsisiting  contract,  as  a  matter 
of  law  he  cannot  sit  by  in  silence  and,  at  some  fu- 
ture or  later  date,  come  in  and  claim  that  the  agree- 
ment was  procured  originally  by  duress  or  mental 
incompetence. 

The  Court:  Does  the  defendant  wish  to  make 
any  opening  statement  at  this  time?  You  do  not 
have  to  unless  you  want  to. 

Mr.  Riseley:  If  it  please  the  court,  I  will  defer 
my  opening  statement  until  the  plaintiff  closes. 

The  Court :     You  may  proceed.  [5] 

LEONARD  WOYNICZ 

(Also  known  as  Leonard  Woynicz  Sianozecki.) 

the  defendant  herein,  called  as  a  witness  by  the 
plaintiff,  being  first  sworn,  was  examined  and  testi- 
fied as  follows: 

The   Clerk:     Your  full  name? 

The  Witness:     Leonard  Woynicz  Sianozecki. 

The  Clerk:     Sianozecki,  is  that  your  last  name? 

The  Witness:     Yes,  Sianozecki. 

The  Clerk:  The  last  name  of  the  defendant  is 
Sianozecki. 

The  Court:     You  may  proceed. 

Mr.  Weber:  The  prevailing  pleading,  your 
Honor,  is  the  Amended  and  Supplemental  Com- 
plaint. We  brought  the  installments  up  to  date 
in  that  amended  pleading. 
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Direct  Examination 

By  Mr.  Weber: 

Q.    Where  do  you  live,  Mr.  Woynicz? 

A.    At  present,  232  West  Imperial  Highway. 

Q.  Were  you  married  to  the  plaintiff  in  this 
action  ?  A.    Yes. 

Q.     When  did  you  marry  the  plaintiff? 

A.     In  December,  1916. 

Q.     She  resides  at  2929  Wellman  Avenue,  Bronx? 

A.     Yes,  sir. 

Q.     That  is  in  the  City  of  New  York? 

A.     Bronx.  [6] 

Q.  Mr.  Woynicz,  in  July  or  August  of  1942  did 
the  plaintiff  file  an  action  against  you  in  the  Su- 
preme Court  of  the  State  of  New  York,  Bronx 
County,  for  a  separation  ?  A.    Yes. 

Q.  And  after  the  filing  of  that  action  were  there 
negotiations  involving  a  settlement  agreement  en- 
tered into?  A.    Yes. 

Q.  I  show  you  a  document,  Mr.  Woynicz,  and 
ask  you  whether  or  not  this  bears  your  signature? 

A.    Yes,  sir. 

Q.  And  that  is  the  separation  agreement  that 
was  signed  at  that  time?  A.     Yes. 

Mr.  Weber:     I  offer  that  in  evidence. 

The  Court:     Admitted. 

The  Clerk:  That  will  be  Plaintiff's  Exhibit  No. 
1  into  evidence. 
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PLAINTIFF'S  EXHIBIT  No.  1 

This  Agreement  made  this  22nd  day  of  Septem- 
ber, 1942,  between  Alexandra  Woynicz  Sianozecki, 
residing  at  2929  Wellman  Avenue,  Borough  of 
Bronx,  City  and  State  of  New  York,  hereinafter 
referred  to  as  the  "Wife,"  and  Leonard  Woynicz 
Sianozecki,  residing  at  2929  Wellman  Ave.  in  the 
Borough  of  Bronx,  City  and  State  of  New  York, 
hereinafter  referred  to  as  the  "Husband." 

Witnesseth : 

Whereas,  the  parties  married  on  or  about  the 
26th  day  of  December,  1916,  in  the  City  of  New 
York,  State  of  New  York;  and 

Whereas,  there  is  one  minor  child  born  of  said 
marriage,  namely:  Robert,  who  is  now  about  seven- 
teen (17)  years  of  age,  hereinafter  referred  to  as 
*^ Robert";  and 

Whereas,  unhappy  differences  have  arisen  be- 
between  the  Husband  and  Wife,  as  a  result  of  which 
they  now  are  living  separate  and  apart  from  each 
other;  and 

Whereas,  an  action  is  now  pending  in  the  Su- 
preme Court  of  the  State  of  New  York  in  and  for 
the  County  of  Bronx  wherein  the  Wife  is  plaintiff 
and  the  Husband  is  defendant,  and  wherein  the 
Wife  prays  for  a  judgment  and  decree  of  separa- 
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Plaintiff's  Exhibit  No.  1 — (Continued) 
tion,   such   action   having   been   commenced  on   or 
about  the  4th  day  of  August,  1942;  and 

Whereas,  both  the  Husband  and  Wife  have  been 
fully,  separately  an  independently  advised  of  their 
legal  rights  and  obligations  by  counsel  of  their  own 
selection;  and 

Whereas,  the  Wife  wishes  to  discontinue  and 
terminate  the  aforementioned  action;  and 

Whereas,  it  is  the  intention  of  the  parties  to  con- 
tinue to  live  separate  and  apart  forever,  and  in 
view  of  their  irreconciliable  estrangement  the  Hus- 
band desires  to  make  provisions  for  the  support 
and  maintenance  of  the  Wife,  and  for  the  custody, 
support  and  maintenance  and  education  of  Robert; 

Now,  Therefore,  in  consideration  of  the  premises 
and  the  mutual  promises  and  undertakings  herein 
contained,  the  parties  agree: 

First 

This  agreement  shall  take  effect  as  of  August 
23rd,  1942,  and  continue  for  the  natural  lives  of 
both  parties,  unless  previously  terminated  by  the 
occurrence  of  any  one  or  more  of  the  following: 

a.  The  death  of  the  Wife. 

b.  The  remarriage  of  the  Wife. 

c.  The  granting  of  a  decree  of  divorce  in 
favor  of  the  Husband  against  the  Wife  by  a 
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Plaintiff's  Exhibit  No.  1— (Continued) 
Court  of  competent  jurisdiction  in  the  State  of 
New  York  provided  the  granting  of  such  de- 
cree is  based  on  the  ground  that  the  Wife  is 
living  in  open  and  notorious  adulterous  rela- 
tions. 

d.  The  repudiation  of  this  agreement  by 
consent  of  the  parties  provided  said  repudia- 
tion is  in  writing  and  duly  signed  and  acknowl- 
edged by  each  of  the  parties  hereto. 

e.  The  death  of  the  Husband,  but  nothing 
herein  contained  shall  be  deemed  to  relieve  the 
estate  of  the  Husband  from  any  obligation  in- 
curred hereunder  by  the  Husband  prior  to  his 
death. 

Second 

From  the  date  hereof  the  parties  may  and  shall 
continue  to  live  separate  and  apart  for  the  rest  of 
their  natural  lives  and  each  shall  be  free  from  in- 
terference, authority  and  control,  direct  or  indirect, 
by  the  other  as  fully  as  if  sole  and  unmarried.  Each 
may,  for  his  or  her  separate  use  and  benefit,  engage 
in  any  employment,  business  or  profession  which 
he  or  she  may  deem  advisable.  Each  may  reside 
at  such  place  or  places  as  he  or  she  may  select. 

Third 

The  wife  shall  own,  have  and  enjoy  independ- 
ently of  any  claim  or  right  of  the  Husband,   all 
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Plaintiff's  Exhibit  No.  1— (Continued) 
silverware,  pictures,  portraits,  books,  household 
furniture,  china,  glassware,  rugs,  and  other  house- 
hold effects  of  every  kind  and  description  now  lo- 
cated in  the  top  floor  apartment  at  2929  Wellman 
Avenue,  Borough  of  Bronx,  City  and  State  of  New 
York,  and  the  garden  tools  and  equipment  now  lo- 
cated at  the  aforesaid  premises,  and  also  all  wear- 
ing apparel,  personal  ornaments,  and  other  per- 
sonal property  belonging  to  the  Wife  and  now  in 
her  possession,  or  held  by  her,  or  which  shall  here- 
after belong  or  come  to  her. 

Fourth 

The  Husband  shall,  within  six  (6)  weeks  from 
date  hereof,  remove  from  the  premises  mentioned 
in  the  preceding  paragraph,  all  of  his  personal 
tools,  books  and  wearing  apparel  wherever  the  same 
may  be  located. 

Fifth 

The  parties  have  carefully  weighed  the  question 
of  the  custody  of  Robert.  In  doing  so  they  have 
been  guided  solely  by  considerations  touching  upon 
Robert's  welfare.  They  are  convinced  that  the 
following  disposition  will  be  for  the  best  interests 
of  Robert: 

a.  The  Husband  shall  have  sole  custody, 
control  and  education  of  Robert.  He  shall  be 
responsible   and  liable   for  his   adequate   sup- 
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Plaintiff's  Exhibit  No.  1— (Continued) 
port,    maintenance    and    education    consistent 
with   his    financial    means,    environment,    and 
mode  of  living. 

b.  Should  Robert  desire  to  live  or  visit  with 
the  Wife,  at  any  time  or  times  hereafter,  the 
Husband  shall  not  prevent  the  fulfillment  of 
said  desire  or  desires,  and  during  Robert's  said 
visits  or  living  with  the  Wife,  the  Husband 
shall  remain  responsible  and  liable  for  his  ade- 
quate support,  maintenance  and  education  con- 
sistent with  his  financial  condition,  environ- 
ment and  mode  of  living. 

Sixth 

So  long  as  the  Wife  shall  fully  keep,  observe  and 
perform  the  covenants  and  conditions  to  be  kept, 
observed  and  performed  by  her  under  this  agree- 
ment the  husband  shall  pay  to  the  Wife,  for  her 
sole  support  and  maintenance,  the  sum  of  Fifty 
($50.00)  Dollars  a  week,  on  the  first  day  of  each 
and  every  week  commencing  with  August  23rd, 
1942,  during  her  natural  life,  unless  this  agreement 
is  earlier  terminated  as  herein  provided. 

Seventh 

In  consideration  of  the  provisions  herein  made 
for  her,  the  Wife  has  simultaneously  herewith 
withdrawn  the  action  for  separation  which  she  has 
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Plaintiff's  Exhibit  No.  1— (Continued) 
heretofore  commenced  against  the  Husband  in  the 
Supreme  Court  of  the  State  of  New  York,  County 
of  Bronx ;  and  she  has  likewise  withdrawn  the  mo- 
tion made  in  such  action  for  alimony  and  counsel 
fees.  The  counsel  fees  of  the  Wife,  amounting  to 
$350.00  have  been  paid  simultaneously  herewith 
by  the  Husband  to  the  Wife's  attorney,  Jack  Klaw, 
Esq.,  of  521  Fifth  Avenue,  New  York  City,  who 
has  accepted  the  same  in  full  satisfaction  as  to  the 
Husband's  liability  for  the  services  rendered  by 
him  in  connection  with  the  preparation  of  this 
agreement  and  also  in  connection  with  the  Wife's 
aforesaid  separation  action. 

Eighth 

If  the  Husband  defaults  in  the  due  performance 
of  any  of  the  terms,  conditions,  and  covenants  of 
this  agreement  on  his  part  to  be  performed,  the 
Wife  shall  have  the  right  to  bring  an  action  either 
for  a  legal  separation  or  for  support  and  mainte- 
nance, or  for  both,  and  in  any  such  action  she  shall 
have  the  right  to  ask  for  and  obtain  temporary  and 
permanent  alimony  and  counsel  fees. 

Ninth 

Unless  terminated  as  in  paragraph  ^^ First" 
aforesaid,  this  agreement  shall  survive  any  order 
for  payment  of  alimony,  temporary  or  permanent, 
which  may  be  made  in  any  action  which  hereafter 
may  be  instituted  between  the  parties  for  separa- 
tion or  divorce,  and/or  any  interlocutory  or  final 
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Plaintiff's  Exhibit  No.  1— (Continued) 
judgment  or  decree  in  such  action  granting  or 
denying  such  alimony,  and//or  any  order  modify- 
ing such  order,  judgment  or  decree  in  such  action, 
and  this  agreement  shall  not  be  merged  in  any  of 
the  aforementioned  orders,  judgments  or  decrees, 
but  shall  survive  the  same. 

Tenth 

The  payments  required  to  be  made  hereunder 
by  the  Husband  to  the  Wife  shall  be  made  by 
money  order  or  good  check  and  shall  be  sent  by 
mail  to  the  Wife  directed  to  her  address  above  in- 
dicated. The  Wife  may  from  time  to  time  spe- 
cify other  addresses  to  which  said  payments  shall 
be  mailed.  The  Husband  shall  not  receive  any 
credit  for  any  payments  hereunder  unless  said  pay- 
ments shall  have  been  actually  received  by  the 
Wife.  But  no  default  shall  be  deemed  to  have  oc- 
curred unless  the  Husband  shall  have  failed  to  cure 
any  such  default  within  five  days  after  the  mailing 
of  notice  of  such  default  to  him  by  registered  mail. 

Eleventh 

The  Husband  simultaneously  herewith,  does  exe- 
cute and  deliver  to  the  Wife,  a  deed  to  premises 
2929  Wellman  Avenue,  Bronx,  and  the  lots  adja- 
cent thereto  now  owned  by  the  Husband,  free  and 
clear  of  any  liens  or  claims,  conveying  to  the  Wife 
a  life  interest  therein  with  remainder  to  the  chil- 
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Plaintiff's  Exhibit  No.  1— (Continued) 
dren  of  their  marriage,  as  joint  tenants  with  the 
right  of  survivorship.  In  the  event  that  the  taxes, 
assessments,  water  rates,  water  charges  and  pre- 
mium for  adequate  fire  insurance  affecting  said 
property  are  not  paid  when  payable  and  if  the  same 
remain  unpaid  for  more  than  ten  (10)  days  after 
notice  from  the  Husband  in  writing  requesting  the 
Wife  to  pay  the  same,  the  Husband  shall  have  the 
right  to  pay  the  same  and  deduct  from  the  weekly 
payments  provided  for  in  paragraph  ''Sixth" 
hereof,  the  sum  of  Ten  ($10)  per  week  until  he 
shall  have  been  completely  reimbursed  for  the  pay- 
ment so  made  by  him. 

In  the  event  of  any  notice  of  violation  or  order 
or  demand  from  any  municipal,  state  or  federal 
department  as  may  effect  the  aforesaid  premises, 
then  the  Wife  agrees  to  remove  or  comply  with  the 
same  within  the  reasonable  time  and  upon  her  fail- 
ure so  to  do,  the  Husband  shall  have  the  right  to 
remove  or  comply  with  the  same  and  shall  have 
the  right  to  deduct  from  the  weekly  payments  pro- 
vided in  paragraph  "Sixth"  hereof,  the  sum  of 
Ten  ($10)  Dollars  per  week  until  he  shall  have 
been  completely  reimbursed  for  such  payments. 

Anything  to  the  contrary  nowithstanding,  the 
Husband  agrees  that  said  life  interest  of  the  Wife 
shall  survive  any  order,  judgment  or  decree  which 
may  be  made  in  any  action  which  may  hereafter  be 
instituted  between   the   parties   for   separation   or 
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divorce,  except  that  the  said  life  interest  of  the 
wife  shall  not  survive  the  granting  of  a  decree  of 
divorce  in  favor  of  the  Husband  against  the  Wife 
by  a  court  of  competent  jurisdiction  in  the  State 
of  New  York  provided  the  granting  of  such  decree 
is  based  on  the  ground  that  the  Wife  is  living  in 
open  and  notorious  adulterous  relations. 

Twelfth 

This  agreement  shall  enure  to  the  benefit  of,  and 
shall  be  binding  upon,  the  parties  hereto,  their 
heirs,  executors,  administrators,  and  assigns,  and 
the  obligations  of  the  Husband  hereunder  incurred 
prior  to  his  death  shall  survive  his  death,  and  shall 
be  binding  on  his  estate. 

In  Witness  Whereof,  the  parties  hereto  have 
hereunto  set  their  respective  hands  and  seals  this 
22nd  day  of  September,  1942. 

/s/  ALEXANDRIA  WOYNICZ 
SIANOZECKI, 

Wife. 

/s/  LEONARD  WOYNICZ 
SIANOZECKI, 
Husband. 
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Plaintiff's  Exhibit  No.  1 — (Continued) 
State  of  New  York, 
City  of  New  York, 
County  of  New  York — ss. 

On  this  23rd  day  of  September,  1942,  before  me 
personally  came  and  appeared  Alexandra  Woynicz 
Sianozecki,  to  me  known  and  known  to  me  to  be 
the  individual  described  in,  and  who  executed  the 
foregoing  agreement,  and  duly  acknowledged  to 
me  that  she  executed  the  same. 

/s/  JACK  KLAW, 
Notary. 
Term  Expires  March  30,  1944. 

State  of  New  York, 
City  of  New  York, 
County  of  New  York — ss. 

On  this  22nd  day  of  September,  1942,  before  me 
personally  came  and  appeared  Leonard  Woynicz 
Sianozecki,  to  me  known  and  known  to  me  to  be 
the  individual  described  in,  and  who  executed  the 
foregoing  agreement,  and  duly  acknowledged  to  me 
that  he  executed  the  same. 

/s/  JOSEPH  L.  SIMON, 
Notary. 

Commission  Expires  March  30,  1943. 
[Endorsed] :     Filed  May  26,  1950. 


54  Leonard  Woynicz,  etc.,  vs. 

(Testimony  of  Leonard  Woynicz.) 

Q.  (By  Mr.  Weber) :  The  separation  action 
was  thereafter  dropped  by  your  wife? 

A.     I  didn't  hear  you. 

Q.  That  separation  action  which  she  brought  was 
thereafter  dropped  by  your  wife?  A.     Yes. 

Q.  Did  you  go  to  Florida  in  the  early  part  of 
1947,  Mr.  Woynicz?  [7] 

A.     In  January,  1947. 

The  Court:     Speak  out  loud  so  we  can  hear  you. 

The  Witness:     Yes;  January,  1947. 

Q.  (By  Mr.  Weber) :  And  you  made  these 
$50.00  a  week  payments  under  the  separation  agree- 
ment until  you  went  to  Florida? 

A.    Until  May. 

Q.     1947? 

A.  May,  1947,  then  I  continued  to  pay  $50.00  a 
month. 

Q.  I  show  you  a  document,  a  letter  dated  March 
3,  1947,  written  by  the  law  firm  of  Bouvier,  Helli- 
well  &  McCaul  of  Miami,  Florida,  and  ask  you 
whether  or  not  they  represented  you  at  that  time  ? 

A.     Yes,  sir. 

Q.  And  this  letter  was  sent  by  that  firm  to  the 
plaintiff  with  your  consent?  A.     Yes. 

Mr.  Weber:     I  offer  that  into  evidence. 

The  Court:     Admitted. 

The  Clerk:     Plaintiff's  Exhibit  No.  2  into  evi- 
dence. 
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PLAINTIFF'S  EXHIBIT  No.  2 

Law  Offices 

Bouvier,  Helliwell  &  McCaul 

Langford  Building 

Miami,  Florida 

March  3,  1947 

Registered 

Return  Receipt  Requested 

Mrs.  Alexandra  Woynicz 

2929  Wellman  Avenue 

Bronx, 

New  York,  N.  Y. 

Dear  Mrs.  Woynicz: 

We  have  been  retained  by  your  husband,  Mr. 
Leonard  Woynicz,  who  is  a  permanent  resident  of 
the  State  of  Florida,  to  represent  him  in  a  settle- 
ment of  the  problems  presently  existing  between 
you. 

Mr.  Woynicz  has  informed  us,  and  has  given  us 
satisfactory  evidence,  that  he  does  not  have  the 
present  or  anticipated  income  or  resources  to  con- 
tinue payments  to  you  at  the  rate  stipulated  under 
the  alleged  separation  agreement  between  yourself 
and  Mr.  Woynicz  dated  September  22,  1942. 

We  have  examined  this  agreement  and  it  is  our 
opinion  that  this  agreement  is  unconscionable  and 
inequitable  in  that  it  makes  no  provision  for  modi- 
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fication  because  of  changed  circumstances  of  the 
parties  and  attempts  to  preclude  a  court  of  com- 
petent jurisdiction  in  the  place  of  residence  of 
either  party  from  making  such  modifications  as 
right  and  justice  might  require. 

Mr.  Woynicz  is,  therefore,  sending  you  payment 
due  for  the  month  of  March  1947  and  is  thereafter 
discontinuing  payments  to  you  under  said  agree- 
ment on  the  grounds  that  said  agreement  is  uncon- 
scionable and  inequitable,  was  improperly  procured 
and  makes  financial  demands  far  beyond  his  pres- 
ent or  anticipated  means. 

However,  Mr.  Woynicz  is  fully  aware  of  his  re- 
sponsibility to  you  so  long  as  you  remain  his  wife 
and  thereafter  and  has  instructed  us  to  advise  you 
that  he  is  willing  to  enter  into  negotiations  for  a 
new  agreement  providing  for  monthly  payments 
to  you  or  for  other  settlement,  based  upon  his  pres- 
ent and  anticipated  financial  resources.  If  a  lump 
sum  settlement  is  effected,  such  settlement  is,  of 
course,  to  be  in  full  settlement  of  all  present,  past 
and  future  claims  which  you  may  have  against  him. 
If  the  new  agreement  provides  for  regular  payments 
for  an  indefinite  period  then  and  in  that  event  the 
agreement  must  also  provide  that  a  court  of  com- 
petent jurisdiction  will  have  power  to  modify  these 
payments  as  the  financial  crcumstances  of  the  par- 
ties may  change  from  time  to  time. 

We  again  reiterate  that  Mr.  Woynicz  has  every 
desire  and  willingness  to  meet  any  reasonable  obli- 
gations he  may  have  to  you  to  contribute  to  your 
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support.  However,  he  will  not  and  cannot  continue 
to  perform  under  the  alleged  agreement  in  existence 
for  the  reasons  above  outlined.  We,  therefore,  re- 
quest that  you  at  once  advise  us  of  your  position 
in  this  matter  so  that  we  may  commence  negotia- 
tions with  respect  to  working  out  an  agreement 
which  is  fair  and  equitable  to  all  parties  concerned. 

Very  truly  yours, 

BOUVIER,  HELLIWELL  & 
McCAUL, 

/s/  PAUL  L.  E.  HELLIWELL. 
Received  in  Evidence  March  7,  1950. 


Mr.  Weber:  With  the  permission  of  the  court, 
I  would  like  to  read  into  the  record  a  question  and 
answer  contained  in  the  deposition  of  this  witness 
in  respect  to  the  payments  made  prior  to  the  action. 

The  Court:     Is  the  deposition  identified  at  all'? 

Mr.  Weber:  Counsel  and  I  are  in  accord  that 
it  may  be  read,  that  portion. 

The  Court:  I  did  not  hear  you.  You  whisper 
across  the  table  and  I  do  not  know  what  you  are 
saying  to  each  other. 

Mr.  Riseley:  Show  me  that  portion  which  you 
want  to  read,  counsel. 

Mr.  Weber:  Is  it  stipulated  that  Exhibit  B  at- 
tached to  the  complaint  correctly  sets  forth  all  the 
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payments  made  by  the  defendant  to  the  plaintiff 
from  April  9,  1947,  to  the  date  of  the  filing  of  the 
Amended  and   Supplemental   Complaint? 

Mr.  Riseley:     Ask  him. 

Q.  (By  Mr.  Weber)  :  Mr.  Woynicz,  is  this  your 
signature   (indicating)  ?  A.     Yes. 

Q.  I  show  you  page  38  in  that  deposition,  Mr. 
Woynicz,  and  ask  you  whether  or  not  this  refreshes 
your  recollection  that  the  installments  listed  upon 
Exhibit  B  of  the  Amended  and  Supplemental  Com- 
plaint, or  Exhibit  B  attached  to  the  complaint, 
rather,  correctly  sets  forth  all  of  the  payments 
which  you  made  to  the  plaintiff  under  the  agree- 
ment from  April  9,  1947,  to  the  date  of  the  filing  of 
the  Amended  and  Supplemental  Complaint? 

A.     This  is  not  correct — oh,  yes ;  you  are  right. 

Q.     Is  that  correct?  A.     Yes,  sir.  [9] 

Mr.  Weber :  I  offer  in  evidence  by  reference  Ex- 
hibit B  attached  to  the  complaint  in  this  action. 

The  Court:     Any  objection? 

Mr.  Riseley:     No  objection. 

The  Court:     Admitted. 

The  Clerk:  That  will  be  Plaintiff's  Exhibit  No. 
3  into  evidence,  which  is  Exhibit  B  attached  to 
the  complaint. 

Mr.  Weber:  I  offer  into  evidence  at  this  time 
a  stipulation  entered  into  by  counsel  for  both  sides, 
authorizing  the  introduction  of  the  deposition   of 
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the  plaintiff  which  I  hold  here,  with  the  same  force 

and  effect  as  though  it  were  taken  on  due  notice. 

The  Court:     Admitted. 

The  Clerk :     Do  you  want  that  marked  as  an  ex- 
hibit? 

Mr.  Weber:     If  I  may. 

The  Clerk:     The  stipulation  will  be  Plaintiff's 
Exhibit  No.  4  into  evidence. 


PLAINTIFF'S  EXHIBIT  No.  4 

In  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division 

No.  9324  PH 

ALEXANDRA     WOYNICZ,     Also     Known     as 
ALEXANDRA  WOYNICZ  SIANOZECKI, 

Plaintiff, 

vs. 

=     LEONARD  WOYNICZ,  Also  Known  as  LEON- 
ARD WOYNICZ  SIANOZECKI, 

Defendant. 

STIPULATION  RE  DEPOSITION 
OF  PLAINTIFF 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  plaintiff  and  defendant  by  their  respec- 
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tive  attorneys  that  the  deposition  of  the  plaintiff, 
sworn  to  September  9,  1949,  before  Jack  Klaw, 
Notary  Public  in  and  for  the  County  of  New  York, 
State  of  New  York,  may  be  received  in  evidence 
upon  the  trial  of  this  action  with  the  same  force 
and  effect  as  though  the  same  were  taken  upon  due 
notice  to  the  defendant. 

Dated:     December  22,  1949. 

/s/  DANIEL  A.  WEBER, 

Attorney  for  Plaintiff. 

/s/  JERRY  B.  RISELEY, 

Attorney  for  Defendant. 

Received  in  Evidence  March  7,  1950. 


Mr.  Weber:  I  offer  into  evidence  the  deposi- 
tion of  the  plaintiff  dated  September  9,  1949. 

The  Court:  If  there  is  no  objection,  it  is  ad- 
mitted. 

The  Clerk:  The  document  entitled  ''Deposition 
of  Alexandra  Woynicz"  will  be  Plaintiff's  Exhibit 
No.  5  into  evidence. 


Alexandra  Woynicz,  etc.  61 

(Testimony  of  Leonard  Woynicz.) 

PLAINTIFF'S  EXHIBIT  No.  5 

In  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division 

No.  9324  PH 

ALEXANDRA  WOYNICZ,  Also  Known  as 
ALEXANDRA  WOYNICZ  SIANOZECKI, 

Plaintiff, 

vs. 

:      LEONARD  WOYNICZ,  Also  Known  as  LEON- 
ARD WOYNICZ  SIANOZECKI, 

Defendant. 

DEPOSITION  OF  ALEXANDRA  WOYNICZ, 
ALSO  KNOWN  AS  ALEXANDRA  WOY- 
NICZ SIANOZECKI 

State  of  New  York, 

County  of  New  York — ss. 

Alexandra  Woynicz,  also  known  as  Alexandra 
Woynicz  Sianozecki,  being  first  duly  sworn,  de- 
poses and  says: 

1.  I  am  the  plaintiff  in  the  above  action. 

2.  I  state  and  afSrm  that  I  have  never  remar- 
ried, or  entered  into  any  marriage  or  marriage 
ceremony  with  any  person  since  the  execution  of 
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the  separation  agreement  described  in  the  complaint 

in  this  action 

/s/  ALEXANDEA  WOYNICZ, 
Also    Known    as    ALEXANDRA    WOYNICZ 
SIANOZECKL 

Subscrbed  and  sworn  to  before  me  this  9th  day  of 
September,  1949. 

/s/  JACK  KLAW, 

Notary  Public  in  and  for  said  Coimty  and  State. 
My  Commission  Expires  March  30,  1950. 
Received  in  Evidence  March  7,  1950. 


Mr.  Weber:     No  further  questions. 

The  Court :     Any  cross-examination  ? 

Mr.  Riseley:  I  will  examine  him  when  he  comes 
on  in  his  [10]  own  behalf,  your  Honor. 

The  Court:     I  can't  hear  you. 

Mr.  Riseley:  I  will  examine  him  further  when 
the  defendant  commences  his  case  in  court. 

The  Court:     Any  questions  now? 

Mr.  Riseley:     No,  your  Honor. 

The  Court:  You  are  excused.  Call  your  next 
witness. 

Mr.  Weber:     Plaintiff  rests. 

The  Court:     You  are  excused,  yes. 

Mr.  Riseley:  At  this  time  I  would  like  to  make 
an  opening  statement  and  open  my  case,  your 
Honor. 
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The  Court:     All  right;  go  ahead. 

Mr.  Riseley:  Your  Honor,  in  this  case  there  is 
a  separation  agreement  that  was  entered  into  and 
now  it  has  been  attacked.  One  of  the  basic  ele- 
ments  

The  Court:  I  have  a  note  here.  Let  me  see  it 
a  moment.  We  will  take  a  recess  of  about  two 
minutes.  Another  Judge  wants  to  speak  to  me 
about  a  matter. 

(Short  recess.) 

Mr.  Riseley:  Your  Honor,  one  of  the  basic  ele- 
ments of  a  separation  agreement  is  that  it  must 
be  entered  into  between  competent  parties  and  it 
must  be  fair. 

The  Court:     At  the  time  it  was  executed. 

Mr.  Riseley:    At  the  time  it  was  executed. 

The  Court:     That  is  correct.  [11] 

Mr.  Riseley:  In  the  case  of  incompetent  parties 
we  have  two  views  of  the  law ;  one,  that  their  con- 
tracts are  void;  and  the  other,  that  they  are  void- 
able. 

In  this  case,  whichever  view  you  take,  it  does 
not  make  much  difference. 

The  Court:  Of  course,  if  he  was  incompetent  to 
make  the  contract,  it  is  void.  That  is  elementary. 
It  is  a  question  of  fact  whether  he  was  incompe- 
tent. You  need  not  waste  time  citing  decisions  on 
that.  You  learn  that  before  you  are  admitted  to 
the  Bar. 
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Mr.  Riseley:  Then  in  this  case,  the  simple  ques- 
tion is:  Was  this  man  competent  at  the  time  he 
executed  this  contract? 

The  Court:     That  is  your  question. 

Mr.  Riseley:     That  is  our  question. 

The  Court:     Very  well;  go  ahead. 

Mr.  Riseley :  We  will  proceed  to  put  on  our  case 
to  show  his  condition.  Mr.  Woynicz,  take  the  stand, 
please. 

The  Clerk:  You  were  heretofore  sworn.  Will 
you  take  the  stand,  please? 

LEONARD  WOYNICZ 

(Also  known  as  Leonard  Woynicz  Sianozecki) 
the  defendant  herein,  called  as  a  witness  in  his  own 
behalf,  having  been  previously  sworn,  was  examined 
and  testified  as  follows:  [12] 

Direct  Examination 

By  Mr.  Riseley: 

Q.     Where  were  you  born,  Mr.  Woynicz? 

A.  At  that  time  it  was  Russia.  It  is  in  Russia 
right  now,  too,  but  that  belonged  to  Poland. 

Q.     And  when  were  you  born? 

A.    April  10,  1885. 

Q.     And  when   did  you  come   to  this  country? 

A.     September  12,  1911. 

Q.     Could  you  speak  English  at  that  time? 

A.     When  I  came  to  America? 

Q.    Yes. 
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A.     No;  only  Polish  and  Russian. 

Q.  When  did  you  bring  your  wife  to  this 
country  ? 

A.  In  1916.  In  December  she  arrived,  in  1916, 
from  Russia. 

Q.     How  much  older  are  you  than  your  wife? 

A.  Nine  years,  nine  years  difference.  She  was 
nine  years  younger  than  I.  She  was  24  or  23  and 
I  was  33  or  32. 

Q.     Do  you  still  have  relatives  in  Europe? 

A.     Yes;  I  have  in  Poland,  my  brother. 

The  Court:     Speak  out  loud. 

The  Witness:  I  have  a  brother  in  Poland  now. 
I  had  another  brother  in  Sibera. 

Q.     (By  Mr.  Riseley)  :     In  1941  did  you  have 

A.     He  died  in  Sibera. 

Q.     When  did  you  learn  about  that,  in  1940? 

A.     In  1941. 

Q.  Would  you  tell  the  Judge  what  you  felt 
when  you  learned  of  your  brother's  death? 

A.     Your     Honor,     my     brother     brought    me 

here 

(Intermission  for  other  court  proceedings.) 

The  Court:     Go  ahead. 

Mr.  Weber:  Would  you  repeat  the  question, 
please  ? 

(Question  read  by  the  reporter.) 

A.  In  the  horrible  way  he  died.  He  died  in 
such  a  horrible  way.  Then,  you  know,  in  America 
when  that  case  come  and  my  wife 
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The  Court:  Speak  up  and  talk  loud  so  the  re- 
porter can  hear  you. 

A.  When  the  case  came  to  court  where  my  wife 
sue  me  for  separation,  it  was  such  injustice.  It  was 
everything  was  false 

Mr.  Weber:     Just  a  minute,  just  a  minute. 

The  Witness:     All  accuations  was  false. 

Mr.  Weber:  Just  a  moment,  Mr.  Woynicz.  I 
believe  the  question  was  something  in  connection 
with  the  news  of  his  brother's  death  in  1941. 

The  Witness:  That  comes  altogether.  That  is 
my  wife 

Mr.  Weber:     Mr.  Woynicz,  just  a  moment.  [14] 

Mr.  Riseley:     Yes.  There  is  an  objection  here. 

The  Court:  You  are  all  talking  at  the  same 
time.  Try  the  case  with  some  regularity.  Read  the 
question  to  him  again. 

Q.  (By  Mr.  Riseley)  :  Mr.  Woynicz,  will  you 
tell  the  Judge  what  the  effect  was  on  you  when  you 
learned  your  brother  had  been  killed  in  Siberia? 

A.  I  was  so  depressed.  It  was  really  the  best 
friend  I  had. 

Q.    Were  you  working  at  that  time  ? 

A.  Yes;  I  been  working  for  the  New  York 
Thread  Grinding  Corporation. 

Q.     Did  you  have  a  son  who  was  in  the  service? 

A.  Yes,  Leonard.  He  volunteered  in  1940.  I  am 
not  sure. 

Q.  In  March,  1940,  did  you  have  an  appendicitis 
trouble  ? 
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A.     Yes.  I  was  operated  in  1941. 

Q.  And  in  June,  1941,  did  you  have  an  opera- 
tion ?  A.    Yes. 

Q.    And  what  was  the  operation  for  % 

A.     Appendicitis. 

Q.  Were  there  any  complications  to  that  opera- 
tion? 

A.  Yes.  I  had  peritonitis,  and  then  after  that 
the  incision  opened.  I  had  to  wear  the  plate  be- 
cause my  intestines  would  come  out. 

Q.  In  March,  1942,  did  you  have  another  condi- 
tion arising  from  that  operation  ?  [15] 

A.  Yes.  I  had  operation  to  repair  the  hernia,  I 
guess,  and  then  10  days  later  my  gall  bladder  was 
removed. 

Q.  On  May  13,  1942,  the  doctor  gave  you  some 
advice  as  to  where  you  should  live,  did  he  not? 

A.  I  am  mixed  up.  You  asked  me  about  the  sec- 
ond operation? 

Q.  Where  were  you  living  from  1932  until  early 
in  1942  ?  Where  did  you  live  ? 

A.     1932,  in  2929  Wellman  Avenue. 

Q.     When  did  you  move  from  Wellman  Avenue? 

A.  I  moved — I  can't  recall  the  date,  but  because 
my  intestines  used  to  come  out  the  doctor  forbid 
me  to  ride  in  the  subway;  so  I  moved  to  walking 
distance  of  the  shop. 

Q.  On  August  6,  1942,  were  you  served  with 
some  papers  ? 
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A.  I  don't  know  now  the  date,  but  I  was  served 
with  the  summons.    I  don't  recall  the  exact  date. 

Q.  What  was  the  effect  on  you  when  you  got 
those  papers  ? 

A.  Because  all  accusations  was  false  I  thought 
I  would  drop  dead.  I  was  working  16  hours  a  day, 
and  they  accused  me  that  I  was  talking  with  the 
women. 

Q.    Your  son  was  in  the  service  at  that  time? 

A.    Yes,  sir. 

Q.     Were  you  concerned  about  him  ? 

A.     Very  much. 

Q.     Did  you  sleep  well  ?  [16] 

A.     I  couldn't  sleep  that  time. 

Q.     What  would  you  do  when  you  went  to  bed? 

A.  Well,  sometimes  lay  and  think  what  is  it  my 
wife  is  doing. 

Q.     Did  you  cry?  A.     Yes. 

Q.  Did  you  have  any  trouble  with  muscular 
trembling  ? 

A.  Yes.  My  stomach — I  couldn't  hold  anything 
in  the  stomach. 

Q.  Did  you  have  any  trouble  with  losing  things 
when  you  were  working  at  the  shop  ? 

A.  I  have  sometimes  lose  my  way  to  the  shop, 
and  some  people  could  talk  to  me  and  I  couldn't 
even  hear  what  they  talking  about,  I  was  in  charge 
that  time  of  the  heat  treatment  department,  a  very 
dangerous  thing,  and  many  times  I  was  burn  myself 
because  I  forget  that  you  could  not  put  any  water 
in  liquid  fire. 
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Q.  You  say  sometimes  you  would  get  lost  walk- 
ing to  the  shop  ?  A.    Yes. 

Q.     Tell  us  about  that. 

A.  Well,  I  either  didn't  reach  the  shop  or  forget 
to  look  where  I  am  and  I  have  14  or  15  blocks  to 
walk. 

Q.  You  had  been  familiar  with  the  way  there 
before  1 

A.  Yes;  I  was  walking  there  for  quite  a  long 
time. 

Q.  Would  you  ever  lose  any  of  the  parts  that 
were  given  [17]  you  1 

A.  It  is  hard  to  tell  you.  I  couldn't  remember, 
my  mind  was  such  I  forgot.  I  was  told  many  times 
maybe  I  order  something.  Where  is  it?  I  don't  even 
remember  I  order  something. 

Q.  Did  you  ever  think  about  death  or  talk 
about  it? 

A.     I  just  talk  to  God  that  I  be  killed. 

Q.     Did  you  ever  have  any  fears  of  insanity? 

A.  Well,  I  thought  I  was  insane  that  time  be- 
cause I  could  not  understand  what  was  going  on. 

Q.  What  did  you  finally  do  with  the  papers  that 
were  served  on  you  ? 

A.  Well,  I  took  the  first  ones  to  a  lawyer,  Mr. 
Small,  and  he  told  me  he  didn't  handle  those  things. 
He  wanted  to  hand  it  to  somebody  else.  My  part- 
ner recommended  Mr.  Zimmerman,  so  I  had  Mr. 
Zimmerman  to  handle  the  papers. 

Q.  Did  you  tell  Mr.  Zimmerman  about  your 
case?  A.    Yes. 
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Q.  Did  you  ever  have  any  discussion  with  Mr. 
Zimmerman  about  Moscow  trials  *? 

A.  This  come  during  the  discussion.  You  see,  he 
didn't  want  to  take — I  wanted  to  go  to  court  be- 
cause I  was  imiocent.  I  believed  the  United  States 
court  will  not  persecute  the  fellow  when  he  is  not 
guilty.  Well,  on  one  way  or  the  other,  he  didn't 
want  to  accept  any  witness.  I  had  a,  hundred  men 
working.  I  open  the  shop  for  them  all  day  long 
until  8:00  o'clock  in  the  evening.  I  told  him  they 
all  will  witness  with  me  that  I  never  even  went  to 
lunch  downstairs.  That  is  including  Sundays  and 
holidays.  And  he  says,  "You  cannot  do  that."  "The 
jury  will  believe  them,  and  you  pay  it.  You  do  it." 
And  my  friends  the  same  thing.  One  friend  was  I 
helped  him  out  and  he  was  with  me  four  years. 

Mr.  Weber:  I  dislike  to  interrupt,  but  I  believe 
the  question  was :  What  conversation  was  had  with 
Mr.  Zimmerman. 

A.  And  he  refused  all  those  statements,  and  I 
told  him:  "Here  it  looks  the  same  thing  with  Mos- 
cow trial.  One  side  can  tell  anything  and  the  other 
side  cannot  bring  any  witnesses."  He  said,  "Well, 
that  is  almost  the  same  thing."  He  says,  "No  jury 
will  accept  the  testimony  of  such  a  witness. ' ' 

Q.  (By  Mr.  Riseley)  :  Did  you  talk  about  Mos- 
cow trials  much  1 

A.  Well,  he  refused.  He  says,  "Here,  it  will  be 
the  same  thing."  He  only  wanted  to  accept  testi- 
mony by  my  daughter  who  is  present  over  there. 
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Whatever  he  asked  her  I  don't  know,  but  he  told — 
he  said,  "In  your  own  handwriting  and  you  will 
sign  that  and  I  will  accept  her  as  a  witness."  And 
some  way  I  don't  want  my  daughter  to  testify.  I 
don't  know.  I  wouldn't  do  it.  I  told  her  that  is 
Moscow  style.  From  that  time  on  I  just  agreed  to 
sign  anything.  I  didn't  care  what  I  did. 

Q.  Do  you  recall  one  incident  when  your  daugh- 
ter was  [19]  in  Mr.  Zimmerman's  office? 

A.  That  is  what  I  told  you.  She  was  there  and 
he  took  testimony  from  her  and  requested  her  to 
sign  her  own  handwriting  against  the  mother.  I 
thought  no.  Not  matter  what  the  mother  was,  I 
don't  want  the  child  to  testify  against  the  mother. 
I  don't  know  what  she  told  him.  I  wasn't  there. 

Q.  Do  you  recall  one  incident  when  she  was 
crying  in  his  office  ? 

Mr.  Weber:     Objected  to  as  irrelevant. 

A.     Well,  she  could  be  crying 

Mr.  Weber:  Just  a  moment.  Objected  to  as  ir- 
relevant. 

The  Court :     Sustained. 

Mr.  Biseley:  I  offer  to  show,  if  the  court 
please 

The  Court:     The  court  has  ruled.  Go  ahead. 

Mr.  Riseley :     I  beg  pardon  ? 

The  Court:     The  court  has  ruled.  Go  ahead. 

Mr.  Riseley:     Yes,  sir. 

Q.  Mr.  Woynicz,  during  this  period  of  August 
and  September  of  1942  did  you  have  any  pains  ? 
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A.  Yes;  I  had  the  pains  in  the  head  and 
stomach,  and  the  headache. 

Q.     And  vomiting?  A.     No  vomiting. 

Q.  Do  you  remember  going  to  Mr.  Zimmerman's 
office  on  September  the  22nd,  1942?  [20] 

A.     I  don't  recall  the  exact  date. 

Q.  Do  you  remember  of  going  to  Mr.  Zimmer- 
man's office  at  the  time  the  settlement  agreement 
was  signed? 

A.     Yes.  Yes;  I  remember. 

Q.  Would  you  tell  us  what  you  remember  about 
that  day  and  how  you  felt  that  day? 

A.  Well,  just  before  that  day  of  that  signing, 
my  partners  and  my  children  went  to  my  wife  to 
stop  her.  I  didn't  want  to  break  up  the  home.  I 
want  by  any  means  to  continue  living  together.  But 
they  all  come  with  the  same  answer.  No ;  she  would 
not  under  any  consideration.  So  I  have  nothing  to 
live  for  and  I  sign  it. 

Q.     Was  the  agreement  read  to  you  at  that  time  ? 

A.     Evidently  it  was  read,  but 

Q.     Do  you  recall  it  being  read  to  you  ? 

A.  My  memory  was  so  bad.  Evidently.  I 
wouldn't  deny  it  probably  was  read. 

Q.     Did  you  understand  it  ? 

A.  No;  I  did  not,  not  all  of  it.  I  understand 
quite  a  few  part  of  it.  Some  part  of  it  I  still  do  not 
understand. 

Q.  Did  you  ever  tell  anybody  that  you  thought 
you  would  be  better  off  if  you  were  dead  ? 


Alexandra  Woynicz,  etc.  73 

(Testimony  of  Leonard  Woynicz.) 

Mr.  Weber :     Objected  to  as  incompetent. 

The  Court:     Sustained. 

Q.  (By  Mr.  Riseley) :  Did  you  ever  have  any 
trouble  [21]  eating^ 

Mr.  Weber:     Objected  to  as  irrelevant. 

The  Court :     What  is  it  you  wish  to  show  *? 

Mr.  Riseley:  To  show  the  operative  symptoms 
of  the  incompetency. 

The  Court:     I  cant'  hear  you.  Speak  out. 

Mr.  Riseley:  To  show  the  symptoms  of  incom- 
petency, to  lay  the  foundation  for  my  expert 
testimony. 

The  Court :     Very  well,  go  ahead. 

(Question  read  by  the  reporter.) 

A.  Yes.  I  couldn't  hold  it  on  my  stomach.  My 
stomach  was  so  nervous  I  could  not  eat  nothing. 

Q.  (By  Mr.  Riseley)  :  Mr.  Woynicz,  you  men- 
tioned that  you  talked  to  Mr.  Zunmerman  about  the 
Moscow  trials.  What  was  your  impression  of  these 
Moscow  trials  and  how  did  they  fit  into  this  picture 
here? 

Mr.  Weber:  Objected  to  as  irrelevant,  incom- 
petent and  immaterial,  also  as  to  form. 

The  Court :     Sustained. 

Q.  (By  Mr.  Riseley) :  Would  you  tell  us  what 
you  said  to  Mr.  Zimmerman  about  the  Moscow 
trials  1 

The  Witness :     I  didn't  get  that. 

Q.  Would  you  tell  us  what  you  said  to  Mr.  Zim- 
merman about  the  Moscow  trials  ? 
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Mr.  Weber:  I  believe  that  has  been  asked  and 
answered,  [22]  has  it  not  *? 

Mr.  Riseley:    I  think  he  mentioned  it. 

The  Court:  Well,  go  ahead.  Let  us  hurry  up 
here. 

A.  Well,  just,  you  know,  they  had  no  chance  to 
talk.  I  told  him  so.  So  they  had  to  admit  they 
hadn't  had  a  chance.  There  was  no  talking.  There 
was  no  chance  for  people.  I  say,  here,  it  looks  like 
here  the  same  thing.  I  cannot  bring  any  witness. 
I  can't  testify  myself.  And  I  said  what  I  say  was 
all  false  and  the  other  part  was  all  true. 

Q.  Did  you  understand  Mr.  Zimmerman  to  tell 
you  that  it  would  be  a  Moscow  trial  ■? 

A.  Well,  I  couldn't  tell  that,  because  my  memory 
is  very  hazy  as  to  that.  But  he  just  don't  expect 
anything  about  it,  or  something  like  that. 

Q.  When  the  papers  were  first  served  on  you  did 
you  call  somebody  up  ? 

A.  When  the  summons  was  served  on  me,  I  was 
really  shocked  so  much  I  thought  it  was  a  joke.  I 
called  Mr.  Klaw  and  asked  him  if  that  is  a  joke,  be- 
cause everything  was  false.  He  said,  ' '  No ;  it  is  no 
joke.    It  is  all  true  what  is  said  there." 

Q.     Were  you  under  a  doctor's  care  at  this  time? 

A.     Yes. 

Q.     Was  the  doctor  prescribing  for  you? 

A.  First  of  all,  he  prescribed  me  to  move  near 
the  shop  [23]  and  wear  the  belt  that  was  holding  my 
hernia. 
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Q.  Was  he  giving  you  any  pills  to  make  you 
sleep  ■? 

A.  Yes;  because  I  could  not  sleep.  He  pre- 
scribed me  something,  if  I  remember  that.  I 
couldn't  repeat  it  only  once,  the  medicine  was  so 
strong  that  I  could  only  get  it  only  once. 

Q.  Did  he  prescribe  once  for  you  or  more  than 
once*? 

A.  Well,  he  repeat  again.  He  gave  me  another 
prescription. 

Q.  Did  you  think  about  your  father  during  that 
time? 

A.  Yes;  I  was  thinking  a  lot.  My  father  did 
suicide  when  I  was  7  years  old.  Maybe  that  is 
shame  to  think  about  committing  suicide  when  you 
have  children.  But  I  did  not  commit,  because  I 
knew  it  was  a  mistake  my  father  did.  I  did  not 
want  to  leave  the  children  with  the  same  feeling  that 
I  had  to  my  father. 

Q.  Now,  in  the  presence  of  Mr.  Simon — who  is 
Mr.  Simon? 

A.  I  really  don't  know.  He  had  a  room  in  the 
same  floor  with  Mr.  Zimmerman.  If  he  was  partner 
or  not  I  don't  know.  I  call  on  him  and  he  no- 
tarized the  signature  when  I  signed  the  papers.  I 
think  he  was.  He  was  partner  at  that  time  of  Mr. 
Zimmerman,  but  he  had  nothing  to  do  at  all  with 
the  case.  He  just  spoke  of  a  few  things,  but  we 
never  discussed  with  him. 

Q.  Was  he  present  at  conferences  between  you 
and  Mr.  [24]  Zimmerman?  A.     No. 
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Q.     Any  of  them? 

A.  Maybe  the  last  one  before  I  signed,  because 
he  was  present  to  notarize  the  thing.  Probably  he 
was  at  that  time,  but  no  discussion  with  him.  The 
discussion  was  with  Mr.  Zimmerman.  They  had  ab- 
solutely separate  rooms,  closed  door,  and  I  spoke 
to  him  a  few  times  just.  I  even  did  not  know 
Simon's  name  until  you  recall  me.  I  didn't  know 
what  his  name  was. 

Q.  Did  Mr.  Zimmerman  tell  you  that  if  you  went 
to  court  you  would  lose  ? 

A.  He  said  that  you  have  no  right  to  stand  on 
something  like — I  cannot  recall  the  exact  words.  He 
said  it  is  no  use  to  go,  you  lose  it. 

Q.  Did  you  have  any  difficulty  in  imderstanding 
what  Mr.  Zimmerman  said  to  you  when  he  was  ex- 
plaining things  to  you? 

A.  Well,  many  times,  because  at  that  time  I  had 
bad  English,  now,  too,  but  at  that  time  it  was  abso- 
lutely due  to  mental  condition,  many  times  I 
couldn't  understand  what  he  was  talking  about.  So 
he  repeat  me  and  repeat  more  or  less  I  had  to  agree 
all  the  time. 

Q.     What  is  your  native  tongue  ?  A.     Polish. 

Q.     Does  Mr.  Zimmerman  speak  Polish?  [25] 

A.  No.  I  never  even  asked  him.  Probably  he 
knows.    I  never  tried  to  speak  it  to  him  in  Polish. 

Q.  Did  you  ever  have  any  other  lapses  of  mem- 
ory? 
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A.  Many  times,  but  because  of  that  I  don't  re- 
member things  what  happened. 

Q.  Could  you  give  us  some  examples  of  things 
that  you  did? 

A.  I  know  that  many  times  a  customer  come  and 
ask  me  something  and  I  don't  recall,  to  bring  him 
tools  or  something.  Then  he  comes  in  and  I  don't 
know  why  he  come  for,  and  I  was  ashamed  to  go 
back  and  ask  what  he  wanted.    I  was  ashamed. 

Q.  Did  you  ever  experience  any  feverish  feel- 
ing? 

A.  I  was  shivering  all  the  time.  That  is  what 
the  doctor  prescribe  me  some  medicine  what  quiet 
me  down. 

Q.  Did  you  understand  the  paper  you  signed 
that  day  in  Mr.  Zimmerman's  office? 

A.  I  still  don't  understand  quite  a  few  things  in 
that  paper. 

Q.  In  April,  1943,  were  you  still  under  a  doctor's 
care  ?    Did  you  have  an  operation  ? 

A.  Yes.  I  had  two  operations.  I  answered  be- 
fore. 

Q.     Tell  us  what  you  had. 

A.  I  couldn't  understand  it  any  more.  You  see, 
there  was  so  much  coming  out 

Mr.  Weber :  Just  a  moment.  This  is  objected  to. 
It  is  [26]  about  a  year  after  the  execution  of  the 
agreement. 

The  Witness :    It  was  six  months  after,  that  was. 

The  Court:  Why  go  into  it  so  late  after  the 
execution  of  this  agreement? 
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Mr.  Riseley:  Well,  in  proving  insanity  you  can 
prove  things  that  happened  before  or  conditions  that 
happened  afterward  to  relate  back.  That  is  one 
point. 

And  the  second  point,  he  has  introduced  into  evi- 
dence our  letter  repudiating  the  agreement,  disaf- 
firming the  agreement  of  1947.  And  until  he  dis- 
affirmed the  agreement,  until  his  recovery  in  1947, 
his  mental  condition  was  substantially  the  same. 
And  then  he  went  to  Florida  on  the  doctor's  orders 
and  began  to  recover  his  senses,  and  went  to  his 
attorneys  down  there  and  they  disaffirmed  the  agree- 
ment on  the  ground  that  it  was  improperly  pro- 
cured, although  admitting,  as  the  letter  says,  that 
he  was  still  obligated  to  support  the  woman  who  was 
his  wife.  And  then  after  that,  he  paid  her  $50.00  a 
month  instead  of  $50.00  a  week  as  he  had  been  under 
the  agreement.  And  they  have  introduced  the  letter 
of  1947,  and  counsel  in  his  opening  statement  sug- 
gested that  maybe  by  acting  under  this  agreement, 
even  though  it  had  been  improperly  procured  while 
the  man  was  incompetent,  that  he  might  have  rati- 
fied it,  I  guess,  by  making  the  payments  under  it, 
might  have  admitted  it  was  good. 

The  Court:    Well,  go  ahead.  [27] 

Q.  (By  Mr.  Riseley)  :  You  had  an  operation  in 
April,  1943? 

A.  Yes;  April,  whatever  date  it  was.  Then  10 
days  later  I  was  operated  on  for  gall  bladder. 

Q.     And  you  were  under  the  doctor's  care? 
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A.    Dr.  Bogatka.    Dr.  Anthony  Bogatka. 

Q.  Then  you  were  under  the  doctor's  care  from 
September  the  22nd,  1942,  when  the  agreement  was 
signed,  until  you  went  to  Florida  %  A.     Yes. 

Q.  And  you  were  advised  by  a  doctor  to  give  up 
your  work  and  go  to  Florida  % 

A.     Yes.    Well,  the  work  was  done 

The  Court:    Speak  out,  speak  out. 

A.  The  work  was  finished.  The  shop  was  out 
entirely.  One  partner  died.  He  had  a  heart  stroke. 
And  we  just  dissolved  entirely  in  December,  1946. 
At  that  time  the  doctor  said  I  was  a  very  sick  man 
that  time,  and  he  told  me  to  go  to  Florida  to  re- 
cuperate. 

Q.  Was  your  mental  condition  about  the  same 
during  this  entire  period  from  September,  1942, 
until  you  went  to  Florida  early  in  1947  % 

A.  That  is  right.  I  had  the  two  doctors  there 
and  they  cured  me  up.  I  couldn't  walk,  I  couldn't 
move  my  arms  or  nothing.  But  I  say  I  was  really 
cured  after  two  years  in  [28]  Florida.  I  was  abso- 
lutely like  another  born. 

Q.  Prior  to  1942,  when  you  signed  this  agree- 
ment, I  refer  your  attention  to  an  incident  that 
happened  at  Camp  Upton.  Would  you  tell  the 
Court  about  that  % 

A.    Well,  our  relations 

Mr.  Weber:  Is  this  relating  to  the  mental  ca- 
pacity, Mr.  Riseley? 
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Mr.  Riseley:  Yes.  It  is  one  of  the  outward 
forces  that  pressed  in  on  him. 

A.  My  boy  was  in  Camp  Upton  and  he  is  sup- 
posed to  be  shipped  next  week.  We  come,  all 
family,  all  friends  came  there.  We  came  there  and 
was  allowed  to  visit.  We  wanted  to  go  all  together 
to  tell  him  good-bye  and  cheer  him  up.  My  wife 
refused  absolutely  to  go.  My  son,  my  daughter,  my 
niece,  my  nephew,  and  she  says  she  will  go.  There 
was  two  friends  worked  there.  She  says  she  will 
go.  Their  names  are  Lucy  and  Helen.  She  says 
she  will  go  to  see  boy  with  them.  When  we  came 
to  Camp  Upton  we  spend  all  day  long,  waiting,  and 
she  didn't  show  up.  We  come  home.  She  was  home, 
and  ask  her,  "Why  you  didn't  come  to  see  Leonard? 
Why  didn't  you  see  him?  He  will  be  shipped  next 
week. "  ' '  That  is  my  business. ' '  That  is  all  she  said 
on  this.  I  see  there  is  no  use.  I  am  not  the  judge 
to  condemn  her  or  not,  but  she  was  not  a  mother 
that  time. 

Mr.  Weber :  I  dislike  to  interrupt,  but  I  see  abso- 
lutely [29]  no  relevance  to  any  issues  in  this  action 
between  that  narrative  and  the  installments  due 
under  the  separation  agreement.  I  asked  Mr. 
Riseley  whether  this  had  any  connection  with  any 
issue  of  mental  competency.  He  said  it  did,  but  ob- 
viously we  are  going  far  afield. 

The  Witness :    It  just  made  me  crazy. 

The  Court :    What  have  you  got  to  say  to  that  ? 

Mr.  Riseley:    I  will  submit,  your  Honor,  that  on 
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this  issue  almost  everything  that  happens  to  a  man 
or  everything  that  a  man  thinks  is  relevant,  because 
it  either  shows  that  he  was  competent  or  that  he 
was  incompetent.  I  am  quoting  Dr.  Wigmore  on 
the  subject.  I  do  not  believe  that  it  is  very  far 
afield.  I  think  I  have  covered  considerable  ground 
since  I  have  started  here  less  than  a  half  hour  ago. 
He  has  not  gone  very  far  afield.  This,  as  he  was 
just  getting  on  to  say,  was  the  emotional  effect  upon 
him  of  this  Camp  Upton  incident. 

The  Court:    Go  ahead. 

The  Witness:  That  upset  me  so  much  because 
that  was  our  first  son.  I  was  in  army  myself.  I 
know  what  the  soldier  is ;  I  know  what  the  danger  is 
ahead  of  him.  And  she,  even  no  matter  what  was, 
she  should  go  and  see  him.  That  made  me  think  in 
the  mind  that  the  mother  could  do  such  a  thing  to 
her  son. 

The  Court :    Take  a  recess  until  2 :00  o'clock. 

(Whereupon,  a  recess  was  taken  until  2:00 
o'clock  p.m.  of  the  same  day,  Tuesday,  March 
7, 1950.)  [30] 


82  Leonard  Woynicz,  etc.,  vs. 

Los  Angeles,  California,  Tuesday,  March  7, 1950 
2 :00  P.M. 

LEONARD  WOYNICZ 

(Also  known  as  Leonard  Woynicz  Sianozecki) 
recalled. 

Direct  Examination 
(Resumed) 

By  Mr.  Riseley : 

Q.  Directing  your  attention  to  November,  1942, 
Mr.  Woynicz,  did  you  have  an  additional  health 
problem  at  that  time? 

A.  Yes.  I  had  a  first  attack  of  gall  bladder.  It 
was  so  severe  that  we  had  to  call  the  doctor  at 
night.  He  come  about  2:00  o'clock  at  night.  And 
then  after  treatments,  you  know,,  for  a  week  or  so, 
it  subsided,  but  finally  I  had  to  go  under  an  opera- 
tion. 

Q.  Directing  your  attention  to  around  Septem- 
ber 22,  1942,  in  that  period  in  there  were  you  con- 
cerned with  trains  in  any  way? 

A.     I  don't  get  you. 

Q.     With  trains,  railroad  trains. 

A.    Well,  traveling  to  work. 

Q.  Would  you  tell  the  Judge  in  what  way  you 
thought  about  the  trains  ? 

A.  Well,  I  would  be  ashamed  to  tell,  but  I  hoped 
the  train  would  kill  me  and  I  would  be  done  with 
everything. 

Q.  On  that  line  did  you  consider  any  other  meth- 
ods, Mr.  Woynicz?  [31] 

A.     In  the  Russian  Army,  in  the  demolition  squad 
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— I  was  in  the  Russian  Army  with  the  demolition 
squad  and  I  saw  what  the  effects,  you  know,  of  dyna- 
mite came  to.  And  so  I  considered  if  I  would  have 
peace  if  I  committed  suicide  that  way,  and  it  would 
be  no  trouble  to  bury  me  no  more.  I  would  be  disin- 
tegrated entirely. 

Mr.  Riseley:    Cross-examine. 

The  Court :    How  old  are  you  % 

The  Witness:    65,  your  Honor. 

The  Court:  65.  How  old  were  you  when  you 
went  into  the  army'?  Where  were  you  when  you 
went  into  the  army! 

The  Witness:  In  the  Turkish  Army,  Central 
Asia,  four  and  a  half  years  I  was. 

The  Court:  How  many  years  were  you  in  the 
army! 

The  Witness:  Four  and  one-half  years,  your 
Honor. 

The  Court :    How  many  ! 

The  Witness:  Four  and  one-half  years  in  the 
Turkish  war,  the  hottest  place  in  the  world. 

The  Court:  Did  you  go  through  the  first  world 
war  with  the  army  % 

The  Witness :  No ;  I  was  not.  I  was  working  and 
I  was  just  to  be  called. 

The  Court :    In  the  first  world  war  % 

The  Witness:  Yes.  I  was  working.  I  just  was 
to  be  called.    I  was  married  this  time.  [32] 

The  Court :  You  did  not  serve  any  in  the  first  or 
second  world  wars  ! 

The  Witness :    No. 
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Cross-Examination 

By  Mr.  Weber : 

Q.  Mr.  Woynicz,  you  became  president  of  the 
New  York  Thread  Manufacturing  Corporation  in 
1940?  A.    Yes,  sir. 

Q.  And  you  also  became  the  general  manager  of 
that  company  at  that  time  %  A.     Yes. 

Q.  And  you  remained  the  president  of  that  cor- 
poration continuously  until  December,  1946  ? 

A.     Right. 

Q.     And  general  manager  ?  A.     Yes. 

Q.  How  many  people  were  working  for  you 
around  September  of  1942? 

A.  About  a  hundred  and  fifty  or  one  hundred 
and  sixty  somewhere. 

Q.  At  that  time  did  you  sign  checks  for  the  cor- 
poration ?  A.     Yes ;  I  did. 

Q.  Did  you  also  sign  the  contracts  that  the  Gov- 
ernment entered  into  with  that  corporation? 

A.    Not  always.  [33] 

Q.  Yours  was  one  of  the  signatures  that  was 
customarily  affixed  to  contracts  ? 

A.     Yes.    The  secretary  signed  it. 

Q.     And  you  signed  as  president? 

A.     Not  only  very  important. 

Q.  The  important  contracts  that  the  Government 
had  with  the  corporation  you  signed  as  president? 

A.     That  is  right. 

Q.  Mr.  Woynicz,  you  were  going  to  your  place 
of  business  every  day?  A.     Yes. 
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Q.    You  were  supervising  activities  in  the  shop  ? 

A.    Yes. 

Q.     Giving  instructions  to  the  help  % 

A.  Before.  Not  during  that  time,  because  when 
we  start  opening 

Q.  You  engaged  in  conferences  with  some  of 
your  associates  about  contracts  that  the  Govern- 
ment was  offering  to  the  corporation  % 

A.     Only  in  the  mechanical. 

Q.  You  engaged  in  conferences  with  Mr.  Ba- 
rudin  in  that  respect '^  A.     That  is  correct. 

Q.     As  to  how  to  make  certain  items'? 

A.     Yes,  sir.  [34] 

Q.  When  the  papers  were  served  on  you  in  this 
action  that  your  wife  brought,  you  knew  that  she 
was  suing  you,  did  you  not  %  A.     Right. 

Q.     You  knew  that  she  was  suing  for  separation  % 

A.    Yes. 

Q.  You  knew  that  she  was  asking  you  for  tem- 
porary alimony?  A.    Yes. 

Q.  You  knew  that  she  was  asking  you  for  counsel 
fees?  A.    Yes,  sir. 

Q.  And  after  you  telephoned  Mr.  Klaw,  the  at- 
torney for  your  wife  in  that  action,  you  went  to  see 
an  attorney  by  the  name  of  Mr.  Small,  is  that 
right?  A.     That  is  right. 

Q.  And  he  said  he  did  not  handle  that  kind  of  a 
case  ?  A.     Yes. 

Q.  And  your  partner,  Mr.  Barudin,  was  it,  rec- 
ommended you  go  to  Judge  J.  Charles  Zimmerman, 
is  that  right?  A.     Right. 

Q.     He  was  then  a  judge  of  the  City  Court  of 
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Long  Beach,  New  York  ? 

A.     I  don't  know  what  he  was. 

Q.  And  you  went  to  see  Mr.  Zimmerman  after 
your  partner  recommended  him"?  [35] 

A.     That  is  right. 

Q.  When  you  went  to  Mr.  Zimmerman's  office 
did  he  tell  you  what  the  case  was  about  ? 

A.    Yes. 

Q.  He  told  you  your  wife  was  suing  you  for 
separation  ^  A.     Correct. 

Q.    He  told  you  that  your  wife  wanted  alimony? 

A.    Yes. 

Q.  And  you  new  that  meant  support,  did  you 
not?  A.    I  don't  get  you. 

Q.     You  knew  that  alimony  meant  support  f 

A.    Yes. 

Q.  And  you  knew  that  your  wife  was  asking  for 
counsel  fees?  A.    Yes. 

Q.  How  many  times  did  you  go  to  Judge 
Zimmerman's  office?  A.     I  cannot  recall. 

Q.     Five  or  six  times  would  you  say? 

A.     Not  any  more  than  that. 

Q.  In  the  course  of  those  visits  did  you  discuss 
a  number  of  subjects  involved  in  connection  with 
your  wife's  lawsuit?  A.     Yes. 

Q.  Did  you  discuss  with  Judge  Zimmerman  the 
fact  that  your  earnings  were  a  matter  of  interest  to 
the  court  in  view  of  the  fact  that  your  wife  was 
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asking  for  alimony  %  [36]  A.     I  did  not. 

Q.  Did  you  discuss  with  Mr.  Zimmerman  your 
earnings "?  A.     No ;  we  did  not. 

Q.  Well,  don't  you  remember  that  Mr.  Zimmer- 
man told  you  that  in  a  case  of  alimony  it  was  cus- 
tomary to  determine  the  man's  earnings  before  the 
court  would  award  alimony  ?  A.     It  was  not. 

Q.  Mr.  Woynicz,  I  direct  your  attention  to  your 
deposition  in  this  case.  You  recall  giving  your  tes- 
timony in  a  deposition  %  A.     Yes. 

Q.  I  direct  your  attention  to  page  35,  beginning 
at  line  7  to  line  24,  and  ask  you  whether  or  not  you 
gave  the  following  answers  in  response  to  the  fol- 
lowing questions : 

"Q.  In  your  discussions  with  Mr.  Zimmerman, 
do  you  remember  Mr.  Zimmerman  discussing  with 
you  what  your  earnings  were  at  that  time  ? 

"A.     Possibly,  maybe  not.    I  don't  recall. 

'^Q.  Well,  don't  you  remember  Mr.  Zimmerman 
telling  you  that  on  a  motion  for  temporary  alimony, 
the  amount  of  money  that  you  were  making  was  a 
matter  of  importance  ?  A.     Yes. 

*'Q.  And  don't  you  remember  you  told  Mr. 
Zimmerman  how  much  money  you  were  then  earning 
as  president  of  [37]  the  New  York  Thread  Grinding 
Corporation  ?  A.     Possibly  I  did. 

"Q.  Now,  did  Mr.  Zimmerman  explain  to  you 
that  on  motions  for  temporary  alimony,  the  more 
money  the  husband  earned  the  more  money  the  wife 
was  entitled  to  % 
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^'A.    Yes,  he  frightened  me  plenty. 

"Q.     He  told  you  that?  A.     Yes." 

Did  you  give  those  answers  to  those  questions  ? 

A.  Yes;  I  did,  but  I  repeat  still  that  I  did  not 
discuss  my  earnings  with  him. 

Q.  In  other  words,  when  you  testified  in  your 
deposition  in  the  manner  in  which  I  just  read  to 
you,  you  were  in  error,  is  that  your  testimony  ? 

A.  Right  here  is  what  I  said:  ^'Possiby,  maybe 
not." 

Q.  Well,  is  it  your  recollection  now,  Mr.  Woy- 
nicz? 

A.  My  recollection  was  so  hazy,  I  was  in  haze  so 
much  and  the  question  was  asked  when  I  still  don't 
understand  the  next  question. 

Q.  You  recall  the  occasion  when  you  went  up  to 
Judge  Zimmerman's  office,  do  you  not? 

A.     Yes. 

Q.  Do  you  recall  discussing  with  him  any  other 
subjects  that  were  connected  with  your  wife's  ac- 
tion? [38] 

A.     In  what  way  ?    What  is  your  question  ? 

Q.  I  show  you  the  contract  that  was  signed,  Mr. 
Woynicz,  Plaintiff's  Exhibit  1  in  this  trial,  and  ask 
you  whether  or  not  it  is  not  a  fact  that  you  discussed 
with  Mr.  Zimmerman  the  question  of  your  wife's 
request  to  visit  your  son  Robert  ?  A.     Yes. 

Q.  And  you  discussed  that  with  Judge  Zimmer- 
man, is  that  right  ?  A.     Yes ;  I  did. 
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Q.  And  at  the  time  you  were  presented  with  a 
copy  of  this  agreement  you  told  Judge  Zimmerman, 
did  you  not,  that  you  wanted  that  paragraph 
stricken  out  ?  A.     Yes. 

Q.  And  that  you  did  not  want  your  wife  to  visit 
your  son  Robert? 

A.     Yes.    It  was  such  a  plain  language. 

Q.  You  asked  Judge  Zimmerman  that  that  be 
stricken  out,  is  that  right?  A.     That  is  right. 

Q.  And  pursuant  to  your  request  he  struck  that 
out  ?  A.     Yes. 

Q.  I  ask  you  whether  or  not  it  is  not  a  fact,  Mr. 
Woynicz,  that  in  those  meetings  with  Mr.  Zimmer- 
man you  also  discussed  with  him  the  question  of  re- 
moving from  the  house  at  2929  Wellman  Avenue? 
Didn't  you  discuss  that  ?  [39]  A.     Yes. 

Q.  And  didn't  Judge  Zimmerman  tell  you  that 
you  would  be  obliged  or  you  would  be  required  to 
remove  from  those  premises  ?    Is  that  right. 

A.    Yes. 

Q.  And  don't  you  remember  you  told  him  that 
you  objected  to  the  length  of  time  that  the  contract 
gave  you? 

A.  It  was  very  plainly  understood  that  I  could 
not  make  it. 

Q.  And  didn't  you  tell  Mr.  Zimmerman  that  you 
wanted  the  contract  changed  to  give  you  more  time 
to  remove  from  the  premises? 

A.  That  is  right;  because  I  objected.  I  can  un- 
derstand that. 
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Q.  In  your  visits  to  Mr.  Zimmerman's  office 
didn't  you  also  tell  him  that  you  wanted  an  oppor- 
tunity to  remove  the  tools  that  belonged  to  Robert? 

A.     Correct. 

Q.  And  you  insisted  that  some  such  provision  be 
put  in  that  agreement,  is  that  right  ? 

A.     I  think  that  was  provided  in  that. 

Q.  You  saw  that.  You  recognize  that  that  was 
in  the  agreement,  is  that  right  %  A.    Yes. 

Q.  And  that  was  something  that  you  wanted 
Robert  to  have*?  [40] 

A.  That  is  right.  It  was  so  plain  understood  in 
plain  language  I  could  understand  that. 

Q.  Didn't  you  also  discuss  with  Mr.  Zimmerman 
the  fact  that  you  did  not  want  the  payments  to  go 
on  forever  %  A.     Yes ;  I  did. 

Q.  And  when  you  were  presented  with  the  first 
draft  of  the  agreement,  you  told  Mr.  Zimmerman 
that  you  didn't  see  why  you  should  have  to  pay 
forever  %  A.     Yes. 

Q.  And  you  told  him  that  in  the  event  of  your 
wife's  death,  you  wanted  a  provision  that  your  obli- 
gation to  pay  would  end;  isn't  that  so? 

A.     Not  the  wife 's  death,  but  my  death. 

Q.     And  you  told  that  to  Mr.  Zimmerman  % 

A.  I  don't  believe  that  was  drafted.  Zimmer- 
man didn't  draft  anything.  Mr.  Klaw,  maybe, 
drafted  the  agreement.  Mr.  Zimmerman  didn't  do 
anything. 

Q.     When  you  went  to  Mr.  Zimmerman's  office  to 
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look  at  the  draft,  you  noticed  that  that  provision  was 

in  there,  did  you  not? 

A.    Maybe  yes,  maybe  no. 

Q.     Well,  didn't  you  tell  Mr.  Zimmerman 

A.  I  was  concerned  right  away  what  was  there, 
when  I  asked  for  a  change  of  Robert's  provision  to 
take  his  tools. 

Q.  Didn't  you  also  discuss  with  Mr.  Zimmerman 
what  was  [41]  to  happen  in  the  event  that  your  wife 
remarried  % 

A.  Well,  I  understand  that,  that  my  alimony 
would  cease  at  that  time  on  my  death. 

Q.    Would  stop  % 

A.     Yes.    That  is  very  simple. 

Q.  And  you  discussed  that  with  Mr.  Zimmerman 
before  you  signed  the  agreement.  A.     Yes. 

Q.  When  you  signed  the  agreement  did  you  dis- 
cuss with  Mr.  Zimmerman  the  sum  of  $350  % 

A.     Yes. 

Q.     What  was  that  for? 

A.     That  was  for  Mr.  Klaw. 

Q.     That  was  counsel  fees  for  your  wife's  lawyer? 

A.    Yes.    That  was  very  plainly  told. 

Q.     And  you  knew  what  that  was  for  ? 

A.     Yes ;  I  knew  that. 

Q.  And  you  wrote  out  a  check  for  that,  is  that 
right?  A.    Yes. 

Q.  And  at  the  time  you  wrote  the  check  you  knew 
that  the  agreement  provided  that  $350  would  have  to 
be  paid  to  Mr.  Klaw? 
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A.     That  is  right. 

Q.  I  show  you  a  check  dated  September  23, 
1942,  purporting  to  bear  your  signature,  Mr.  Woy- 
nicz, in  the  amount  of  [42]  $350,  and  ask  you 
whether  you  wrote  that  check  ?  A.     Yes ;  I  did. 

Q.  Was  this  check  given  in  payment  of  the  coun- 
sel fees  for  Mr.  Klaw'?  A.     Yes. 

Mr.  Weber :    I  offer  this  in  evidence. 

The  Court:    Admitted. 

The  Clerk:  That  will  be  Plaintiff's  Exhibit  No.  6 
into  evidence. 

Q.  (By  Mr.  Weber) :  I  show  you  another  check 
dated  September  23,  1942,  Mr.  Woynicz,  purporting 
to  bear  your  signature,  in  the  sum  of  $150.00. 

A.    Yes. 

Q.     And  ask  you  what  that  was  for. 

A.     That  was  part  of  the  alimony. 

Q.     Under  the  agreement? 

A.     Under  the  agreement. 

Q.  And  that  was  to  cover  three  installments  of 
alimony  due  under  the  agreement,  is  that  right? 

A.     Yes. 

Q.  And  you  knew  what  it  was  for  at  the  time 
you  signed  that  check  ?  A.     Naturally. 

Q.  I  show  you  another  check  dated  September 
28— strike  that. 

I  offer  this  check  in  the  sum  of  $150.00  into  evi- 
dence. [43] 

The  Clerk :    Admitted,  your  Honor  ? 

The  Court :    Admitted. 
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The  Clerk :  That  will  be  Plaintiffs'  Exhibit  No.  7 
into  evidence. 

Q.  (By  Mr.  Weber)  :  I  show  you  a  check  dated 
September  28,  1942,  and  ask  you  whether  or  not  you 
drew  that  check  %  A.    Yes ;  I  did. 

Q.  And  that  was  in  payment  of  an  installment  of 
$50.00  due  under  the  separation  agreement  which 
came  due  at  that  time  %  A.     Yes. 

Mr.  Weber:    I  offer  that  into  evidence. 

The  Court :    Admitted. 

The  Clerk:  Plaintiff's  Exhibit  No.  8  into  evi- 
dence. 

Q.  (By  Mr.  Weber) :  I  will  just  take  one  more 
check  at  random.  I  show  you  a  check  dated  August 
23,  1943,  Mr.  Woynicz,  purporting  to  bear  your  sig- 
nature and  ask  you  whether  you  drew  that  check  % 

A.     Yes,  sir;  I  did. 

Q.  And  is  that  check  in  payment  of  an  install- 
ment of  $50.00  which  became  due  under  the  agree- 
ment on  that  date  ?  A.     Yes. 

Mr.  Weber :    I  offer  this  into  evidence. 

The  Court:    Admitted. 

The  Clerk:  Plaintiff's  Exhibit  No.  9  into  evi- 
dence. 

Q,  (By  Mr.  Weber) :  And  at  the  time  you  drew 
that  check  [44]  you  knew  what  is  was  for  ? 

A.    Yes. 

Q.  I  show  you  a  batch  of  checks  encased  in  a 
rubber  band,  Mr.  Woynicz,  and  ask  you  whether  or 
not  all  of  these  checks 
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A.     Yes ;  I  did. 

Q.    bear  your  signature  1  A.     Right. 

Q.  And  they  were  checks  given  by  you  to  your 
wife  in  payment  of  installments  coming  due  under 
the  agreement,  is  that  right  ?  A.     That  is  right. 

Mr.  Weber :    I  offer  them  as  one  exhibit. 

Mr.  Riseley:  Just  a  moment,  counsel.  Some  of 
those  checks  in  there  are  dated  after  October,  1947. 

Mr.  Weber:  Those  are  the  ones  we  have  in  a 
separate  bundle  there. 

Mr.  Riseley:  Is  it  stipulated  that  there  is  no 
check  in  here  dated  after  March,  1947  ? 

Mr.  Weber :     I  will  accept  that  stipulation. 

The  Court :    Very  well. 

Mr.  Weber :  May  the  record  show  that  these  come 
from  the  attorney  for  the  defendant?  I  accept  that 
stipulation. 

The  Court :    Very  well. 

Mr.  Weber :  That  the  exhibit  which  I  now  offer 
contains  [45]  no  check  dated  as  of  a  date  subsequent 
to  March,  1947? 

The  Court:    Admitted. 

The  Clerk:  Plaintiff's  Exhibit  No.  10  into  evi- 
dence, a  group  of  checks. 

Q.  (By  Mr.  Weber) :  At  the  time  you  signed 
this  agreement,  Mr.  Woynicz,  do  you  recall  Mr.  Zim- 
merman was  present  ?  A.    Yes. 

Q.  And  Mr.  Simon,  his  law  associate,  was  also 
present  ? 
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A.  At  that  time  I  didn't  know  what  was  his 
name,  but  he  was. 

Q.  At  any  event  he  notarized  your  signature  at 
the  time  you  signed  it,  is  that  right?  A.    Yes. 

Q.  At  the  time  of  your  visit  to  Mr.  Zimmerman's 
office  did  you  discuss  with  him  the  subject  as  to 
what  was  going  to  happen  if  times  went  bad  ? 

A.    Yes.    May  I  tell  something  additional  to  that  % 

The  Court:    What? 

The  Witness :  May  I  tell  additional  something  to 
that  question? 

The  Court :    Yes ;  go  ahead.    Speak  out  loud. 

The  Witness:  That  was  discussed  at  that  time 
with  him  because  I  just  could  not  understand  how  I 
could  pay  for  life  such  an  amount  of  money.  And 
I  asked  Mr.  Zimmerman  to  limit  it.  He  said  that  is 
impossible;  that  there  is  only  one  way,  only  forever 
after  agreement.  And  we  agreed  [46]  that  way, 
that  if  he  is  right,  I  will  give  him  $100.00  more ;  if 
not,  he  is  supposed  to  give  me  back  all  my  $400. 
And  I  find  out  he  was  wrong. 

Q.  (By  Mr.  Weber)  :  And  in  those  meetings 
with  Mr.  Zimmerman  didn't  you  discuss  with  him 
the  fact  that  in  view  of  the  wartime  earnings  which 
you  were  making,  the  sum  of  $50.00  a  week — strike 
that.  Didn't  you  discuss  with  him  the  fact  that 
your  earnings  at  that  time  were  rather  high  ? 

A.  Well,  we  didn't  discuss  that.  We  discuss 
only  how  much  to  pay. 

Q.     Didn't  you  discuss  with  him  the  fact  that  your 
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wife  was  to  receive  a  life  interest  in  the  house  at 

2929  Wellman  Avenue,  Bronx  1 

A.    Yes.    But  here  is  what  was  mistake. 

Q.  Did  you  discuss  the  fact  that  your  wife 
wanted  the  life  interest  in  that  property  *? 

A.  Yes.  But  I  thought  the  kids,  when  they 
would  come  from  war,  they  would  have  a  right  to 
their  house  to  live  in  it.  And  I  know  that  when  the 
kid  come  from  war — he  was  five  years  in  the  war — 
three  years  he  was  there,  and  he  had  no  room  to 
live.  I  told  him  to  go  ahead  and  have  one  apart- 
ment, and  then  I  find  out  he  can't  do  that.  I  was 
sure  to  the  last  minute  I  have  a  right  to  occupy  one 
apartment  when  he  come  from  war.  He  deserved 
that.  He  was  fighting  for  you,  for  me,  for  the  whole 
United  States.  [47] 

Q.  I  show  you  Plaintiff's  Exhibit  1,  Mr.  Woy- 
nicz, and  ask  you  whether  or  not  the  initials  ap- 
pearing on  page  4  "L.  W.  S."  are  your  initials'? 

A.    Yes. 

Q.  Were  those  initials  put  on  that  page  to  indi- 
cate your  approval  of  that  change  in  the  contract  ? 

A.     Right.    It  was  such  a  plain  thing. 

Q.     You  were  indicating  your  approval'? 

A.     Yes;  I  did. 

Q.     That  you  wanted  a  change '? 

A.  It  was  a  plain  thing  to  understand.  I  didn't 
understand  the  other  things. 

Q.  I  direct  your  attention  to  page  29  of  your 
deposition,  Mr.  Woynicz,  and  ask  you  whether  or 
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not  you  gave  the  following  answers  in  reply  to  the 

following  questions  % 

A.     Which  one  ? 

Q.     Beginning  at  line  3  and  ending  at  line  8 : 

''Q.  Do  you  recall  any  discussion  with  Mr.  Zim- 
merman about  what  was  to  happen  to  the  payments 
of  $50.00  a  week  in  the  event  that  your  wife  died  f 

''A.  I  think  in  that  event  I  would  stop  pay- 
ments. ' ' 

Mr.  Riseley :     There  was  no  question. 

Mr.  Weber :    Just  a  minute. 

"Q.  And  Mr.  Zimmerman  explained  that  to 
you?  A.     Yes."  [48] 

Q.  Did  you  give  those  answers  in  reply  to  those 
questions  at  the  time  of  your  deposition  ? 

A.  Yes.  I  did  not  understand  what  you  asked 
me  for. 

Q.     Mr.  Woynicz,  would  you 

A.  Yes.  I  signed  that.  I  signed  it.  But  here,  I 
put  your  correction.  I  put,  when  I  corrected  that 
thing,  I  put  a  question.    There  was  no  such  question. 

Q.  Do  you  recall  getting  this  deposition  from 
Mr.  Styskal  ?  A.     Yes ;  I  signed  it. 

Q.    You  took  it  home  with  you "?  A.    Yes. 

Q.     And  you  read  \t% 

A.    Yes.    I  put  all  the  corrections  there. 

Q.  I  ask  you  whether  or  not  all  corrections  ap- 
pearing in  this  deposition  were  made  by  you  in  your 
handwriting  %  A.     Yes. 
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Q.  And  that  applies  to  every  correction  appear- 
ing in  this  deposition,  is  that  right? 

A,     I  put  in  the  pencil. 

Q.  And  you  made  these  corrections  in  your  own 
handwriting  ?  A.     Yes. 

Q.  And  did  you  read  this  yourself  or  was  Mr. 
Styskal  present  ?  [49] 

A.     No ;  I  had  it  at  home. 

Q.  Is  this  correction  on  page  11  also  in  your 
handwriting  ?  A.     Yes. , 

Mr.  Weber :  At  this  time  I  offer  the  entire  depo- 
sition of  the  witness. 

Mr.  Riseley:  I  will  object  to  the  introduction  of 
it  on  the  ground  it  has  never  been  filed  with  the 
clerk;  and  further,  on  the  ground  that  the  witness 
is  here  to  testify  and  it  should  only  be  used  for  im- 
peachment ;  and  on  the  further  ground  of  the  irreg- 
ular manner  in  which  the  deposition  was  corrected 
and  handled  after  the  deposition  was  taken.  There 
was  plenty  of  time  for  counsel  to  have  filed  this  dep- 
osition and  to  have  obtained  the  reporter's  correc- 
tions, and  signed  a  corrected  deposition. 

Mr.  Weber:  Are  you  stating  that  there  are 
changes  in  that  deposition  made  from  the  time  it 
left  Mr.  Woynicz 's  hands'? 

Mr.  Riseley:  I  am  stating  that  the  deposition  is 
irregular  and  he  has  not  explained  these  question 
marks  that  he  made. 

The  Court :  How  was  it  taken  ?  For  whom  was 
the  deposition  taken? 


Alexandra  Woynicz,  etc.  99 

(Testimony  of  Leonard  Woynicz.) 

Mr.  Weber:  It  was  taken  before  a  duly  consti- 
tuted reporter  and  it  is  duly  certified  in  accordance 
with  the  Rules  of  this  Court.  The  witness  has 
signed  it  and  the  requisite  certificates  of  the  re- 
porter are  affixed,  and  the  stipulation  of  [50]  coun- 
sel is  part  of  the  record  of  the  deposition. 

The  Court :    What  does  the  stipulation  say  ? 

Mr.  Weber :  That  the  deposition  of  the  defendant 
may  be  taken  as  an  adverse  party.  And  the  deposi- 
tion is  duly  signed  by  the  witness.  He  has  made  the 
corrections  in  his  own  hand. 

The  Court :    When  was  that  taken  ? 

Mr.  Weber :  This  was  taken  on  the  28th  of  June, 
1949. 

Mr.  Riseley:  If  I  may  point  out  to  the  Court, 
your  Honor,  at  that  time,  although  I  was  an  attorney 
of  record,  I  was  not  connected  with  this  case. 

The  Court:  If  you  are  attorney  of  record,  you 
are  connected  with  it,  if  you  are  an  attorney  of  rec- 
ord. If  not,  what  are  you  doing  on  the  record  %  Of 
course,  you  are  connected  with  the  case  whenever 
your  name  appears  in  the  record  of  the  case. 

Mr.  Riseley :  Then  I  might  make  the  point  that 
the  attorneys  of  record  at  that  time  were  L.  J. 
Styskal  and  Jerry  B.  Riseley.  In  this  deposition, 
for  the  defendant,  it  says  '' Anthony  L.  Styskal, 
Esq." 

The  Court:  You  said  a  moment  ago  you  were 
attorney  of  record. 

Mr.  Riseley:    Yes,  sir. 
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The  Court :  What  was  done  with  this  deposition  ? 
Why  was  it  not  filed  with  the  clerk  here  and  served  *? 
Was  it  served  on  the  opposite  party  ?  [51] 

Mr.  Weber:  No.  The  only  reason  for  that  was, 
associate  counsel  for  the  defendant,  Mr.  Styskal, 
gave  it  to  me  in  order  that  I  could  conform  my  copy 
with  respect  to  the  corrections,  and  I  made  it  avail- 
able for  Mr.  Riseley  before  the  opening  of  the  trial 
for  the  same  purpose.  It  was  made  available  for 
the  purpose  of  making  corrections  in  my  copy  to 
correspond  with  those  made  by  the  witness  in  his 
handwriting.  That  was  the  only  reason  it  came  to 
my  possession.  It  was  done  with  the  consent  of  Mr. 
Styskal,  with  the  understanding  that  it  was  to  be 
filed  at  the  time  of  trial. 

The  Court:  What  understanding  do  you  have 
reference  to  *?    Is  that  just  among  you  attorneys  ? 

Mr.  Weber:  Yes.  There  was  just  an  informal 
understanding  that  I  was  to  file  it,  and  it  was  given 
to  me,  as  I  say,  for  the  purpose  of  conforming  my 
copy. 

The  Court:  Why  did  you  wait  so  long  from 
June?  ♦ 

Mr.  Weber:  The  actual  signing  of  it  took  place 
long  after  that.  The  actual  signing  of  it  took 
place 

The  Court :  Taken  before  a  reporter  in  this  court, 
you  sayf 

Mr.  Weber :  Taken  before  official  court  reporters 
Abkin  and  Newman. 
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The  Court :    And  certified  to  be  correct  ? 

Mr.  Weber:  Certified  to  be  correct.  The  certifi- 
cate is  part  of  the  record.  [52] 

The  Court :  Did  counsel  stipulate  that  it  could  be 
taken  in  that  way  ? 

Mr.  Weber :    Yes. 

The  Court :    Is  that  of  record  ? 

Mr.  Weber :    Yes,  the  stipulation  of  counsel. 

The  Court :    What  is  it  %    Read  it. 

Mr.  We])er  (Reading) :  "It  Is  Hereby  Stipulated 
and  Agreed  by  and  between  the  respective  parties  to 
the    above-entitled    action    that    the    testimony    of 

"  — the  name  of  the  witness  is  omitted — 

"a  witness  on  the  part  of  the  Plaintiff  in  said 
cause,  be  taken  before  David  Newman,  a  Notary 
Public  in  and  for  the  County  of  Los  Angeles,  State 
of  California,  on  Tuesday,  the  28th  day  of  June, 
1949,  beginning  at  the  hour  of  2:00  o'clock  p.m. 
thei'eof,  at  208  S.  Beverly  Drive,  in  the  City  of  Los 
Angeles,  County  of  Los  Angeles,  State  of  California, 
and  if  not  completed  on  said  day  it  will  be  continued 
from  day  to  day  thereafter  until  completed.  That 
said  deposition  and  testimony,  when  taken,  may  be 
read  and  used  in  evidence  in  said  cause  on  any  trial 
thereof  or  proceeding  therein,  subject  to  the  same 
objections  and  exceptions,  as  if  the  said  witness 
were  personally  present,  but  without  objection  or 
exception  to  the  time,  place  or  [53]  manner  of  tak- 
ing the  same,  or  to  the  form  of  the  question,  unless 
noted  at  the  time." 
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That  is  the  stipulation  and  it  is  signed  by  Daniel 
A.  Weber,  Attorney  for  Plaintiff,  and  Anthony  L. 
Styskal,  Attorney  for  the  Defendant. 

The  Court :    It  will  be  admitted. 

The  Clerk:  Plaintiff's  Exhibit  No.  11  into  evi- 
dence, deposition. 


PLAINTIFF'S  EXHIBIT  No.  11 

[Deposition  of  Leonard  Woynicz  Sianozecki, 
taken  on  behalf  of  the  Plaintiff,  June  28,  1949.  See 
pages  281  to  326  of  this  printed  record.] 

(Received  in  evidence  March  7,  1950.) 


Q.  (By  Mr.  Weber)  :  This  Dr.  Bogatka  whom 
you  mentioned,  he  has  been  your  family  doctor,  has 
he  not  %  A.     Yes. 

Q.     He  has  been  your  doctor  for  many  years  % 

A.     Yes. 

Q.     And  he  is  a  general  practitioner  ? 

A.  Yes.  He  is  surgical  doctor.  He  is  Professor 
of  Surgery  in  Bellevue  Hospital  in  New  York. 

Mr.  Weber :    No  further  questions. 

Redirect  Examination 

By  Mr.  Riseley : 

Q.     Showing  you  Plaintiff's  Exhibit  No.  11,  the 


Alexandra  Woynicz,  etc.  103 

(Testimony  of  Leonard  Woynicz.) 
deposition,  Mr.  Woynicz,  page  29,  line  5,  two  ques- 
tion marks  in  pencil.     Did  you  put  those  question 
marks  there  ?  A.     Yes ;  I  did. 

Q.  Did  you  put  them  there  at  the  time  you  pur- 
portedly corrected  the  deposition  %  [54] 

A.  Yes;  because  that  was  not  in  the  agreement. 
I  could  not  understand  that  time.  That  does  not 
appear  in  the  agreement  whatever,  the  case  of  my 
wife's  death. 

Q.  In  other  words,  you  did  not  agree  with  the 
interpretation  placed  on  your  answer  by  the  re- 
porter, is  that  right '?  A.    Yes. 

Q.  On  page  28  here,  from  lines  4  through  18,  all 
these  pencil  marks  and  "It  all  not  true"  written 
across  there  in  handwriting,  and  "No,  no,  no,"  writ- 
ten several  times  in  between  those  lines,  and  "He 
never  told, ' '  did  you  write  that  ? 

A.  Yes;  I  did,  because  it  was  wrong.  I  don't 
think  even  the  question  was  completed  that  way.  I 
doubt  very  much,  because  I  tried.  There  is  my 
daughter.  You  can  ask  her.  I  tried  to  conciliate  to 
the  last  minute.  I  want  to  reconciliate.  I  want  my 
home  to  be  in  the  contract,  so  I  asked  him  for  that, 
but  he  refused  to  do  it. 

Q.  In  your  discussion  with  Mr.  Weber  it  was 
mentioned  about  the  children  would  have  a  place  to 
live  when  they  got  back  from  the  war.  Did  Mr. 
Zimmerman  tell  you  that  ? 

Mr.  Weber:  Just  a  moment,  now.  I  do  not  be- 
lieve that  is  a  proper  question  because  the  issue  here 
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is  not  whether  or  not  a  certain  provision  was  ac- 
tually agreed  upon  or  whether  it  was  a  valid  term 
of  agreement.  The  question  was  originally,  on  my 
interrogatories  of  the  witness,  as  to  what  was  dis- 
cussed, to  show  the  comprehension  of  the  witness  of 
the  [55]  substance  of  the  negotiations  then  pending. 
Whether  or  not  the  agreement  originally,  or  whether 
or  not  the  provision  in  its  final  form  is  something  to 
which  he  originally  objected  is  not  a  matter  of  any 
consequence.  The  question  is :  What  was  the  agree- 
ment as  finally  signed*?  And  the  purpose  of  my 
questioning  was  limited  to  the  issue  as  to  whether  or 
not  a  certain  subject  was  discussed,  and  this  question 
on  redirect  is  improper. 

Mr.  Riseley:  Well,  I  would  submit,  your  Honor, 
that  the  question  is  how  much  he  understood,  and 
not  just  what  was  discussed.  It  is  what  he  under- 
stood. 

The  Court :    Before  the  instrument  was  signed  ? 

Mr.  Riseley:  Yes;  what  he  understood  to  be  the 
agreement. 

Mr.  Weber:  For  example,  I  might  say  or  any- 
body seeking  a  separation  agreement  might  say :  '  ^  I 
originally  objected  to  paying  $100.00  a  week.  I 
wanted  a  smaller  amount."  That  would  not  be  rele- 
vant as  to  whether  or  not  a  certain  subject  was 
discussed  and  that  the  witness  knew  the  agreement 
involved  a  particular  subject,  and  not  a  question 
whether  or  not  in  its  original  form  he  was  willing  to 
go  for  that  kind  of  a  deal.    That  would  entail  a  re- 
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examination  of  all  the  negotiations  from  the  stand- 
point to  see  whether  or  not  that  is  what  he  wanted. 

By  the  same  token,  we  can  show  that  the  plaintiff 
asked  for  much  more  and  finally  consented  to  $50.00 
as  a  means  of  [56]  accomplishing  this  settlement; 
and  it  is  no  more  competent  for  him  to  show  that 
originally  he  did  not  want  to  pay  X  dollars,  as  it 
would  be  for  us  to  show  that  we  asked  for  a  much 
larger  sum. 

The  Court:    Objection  sustained. 

Mr.  Riseley :    No  further  questions. 

Mr.  Weber:    Just  one  question,  Mr.  Woynicz. 

Recross-Examination 

By  Mr.  Weber: 

Q.  After  you  took  this  deposition  home  to  read 
it  and  made  corrections,  you  had  this  notarized  be- 
fore your  own  attorney,  did  you  not,  Mr.  Anthony  L. 
Styskal?  A.     Yes. 

Q.     And  he  was  your  attorney  at  that  time  ? 

A.    Yes. 

Q,     In  this  action  % 

A.  Yes.  He  knew  nothing  about  the  case,  any- 
way. 

The  Court :  You  have  answered  the  question.  Go 
ahead.    He  said  he  was ;  so  go  ahead. 

Mr.  Weber:    That  is  all. 

The  Court :    You  are  excused. 
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called  as  a  witness  by  the  defendant,  being  first 
sworn,  was  examined  and  testified  as  follows : 
The  Clerk :    Your  f  uU  name  ?  [57] 
The  Witness :    Edmund  George  Tanner. 

Direct  Examination 

By  Mr.  Riseley: 

Q.  Mr.  Tanner,  did  you  know  the  defendant, 
Leonard  Woynicz,  in  the  summer  of  1942  and  '3  ? 

A.  Yes.  The  defendant,  Mr.  Woynicz,  is  my 
uncle,  and  I  had  been  associated  with  him  for  the 
period  from  1940  until  1943,  when  I  left  for  the 
army.  I  had  worked  for  him  on  the  average  of  five 
days  a  week  during  that  entire  period. 

Q.    And  where  did  you  work  for  him  ? 

A.  I  worked  for  him  at  the  New  York  Thread 
Grinding  Corporation,  where  he  was  president,  and 
at  that  time  I  was  a  sub-contractor ;  in  other  words, 
working  on  a  piecework  basis  and  with  a  small  crew 
of  men  under  myself. 

Mr.  Weber :  Just  a  moment,  Mr.  Tanner.  Would 
you  limit  yourself  to  the  questions  that  counsel  is  to 
ask  you  % 

Q.  (By  Mr.  Riseley)  :  What  was  Mr.  Woynicz 's 
capacity  where  it  came  in  contact  with  your  ca- 
pacity, Mr.  Tanner? 

Mr.  Weber:    Objected  to  as  to  form. 

The  Court:    His  capacity"? 

Mr.  Riseley:  Yes;  his  capacity  at  the  New  York 
Thread  Grinding  Corporation. 
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The  Court:    He  may  answer.    Overruled. 

A.  Mr.  Woynicz  was  president  of  New  York 
Thread  Grinding  Corporation  and,  as  some  of  his 
duties,  he  had  full  charge  of  [58]  heat-treating  and 
purchase  of  supplies  and  tools  for  the  establishment. 
In  those  latter  two  capacities  I  had  frequent  con- 
tact with  him ;  I  would  say  about  two  or  three  times 
a  day. 

Q.  (By  Mr.  Riseley)  :  And  what  was  the  nature 
of  this  contact  with  him  *? 

A.  As  a  sub-contractor  it  was  my  duty  to  make 
up  different  parts  on  a  piecework  basis,  and  there- 
fore I  needed  supplies  and  tools  to  do  this ;  and  not 
only  that,  I  needed  heat-treating  done  on  the  parts, 
which  were  in  general  hardening,  and  I  required 
heat-treating  in,  I  would  say,  most  instances. 

Q.  And  what  would  your  procedure  be  to  get  this 
done? 

A.  In  requiring  any  materials  and  supplies,  I 
would  go  to  Mr.  Woynicz  directly,  give  him  a  de- 
scription of  w^hat  I  needed,  when  I  needed  it,  and 
try  to  get  from  him  an  estimate  of  when  I  would  get 
the  items  in  question.  And  in  the  matter  of  heat- 
treating,  I  would  bring  the  pieces  that  I  had  ready 
for  heat-treating,  give  them  to  him,  tell  him  what  I 
wanted  done,  and  in  the  same  way  trying  to  get  an 
estimate  of  when  I  would  get  them  back. 

Q.  In  the  summer  of  1942,  Mr.  Tanner,  did  you 
notice  anything  out  of  the  ordinary  course  of  busi- 
ness about  your  relationship  with  Mr.  Woynicz,  that 
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is,  in  the  shop  there  when  you  had  the  heat-treating 

done  and  the  ordering  f 

Mr.  Weber :    Objected  to  as  too  indefinite.  [59] 

The  Court:  Sustained,  indefinite.  Can't  you  con- 
fine it  to  something  ? 

Q.  (By  Mr.  Riseley)  :  In  about  August,  1942, 
Mr.  Tanner,  would  you  describe  the  way  you  gave 
these  parts  to  Mr.  Woynicz  for  heat-treating  and 
the  result  ? 

Mr.  Weber:    Objected  to  as  irrelevant. 

The  Court:    Overruled. 

A.  Well,  I  can  give  you  a  description  of  his  per- 
sonal conduct  at  the  time  that  I  submitted  parts  to 
him  for  heat  treatment  and  my  results  in  trying  to 
obtain  them.  On  several  occasions — enough  to  cause 
me  to  realize  that  it  was  much  more • 

The  Court:  That  is  not  stating  what  was  done. 
What  was  done  ? 

A.  On  occasion  I  gave  Mr.  Woynicz  parts  to  be 
heat-treated  and  requested  that  they  be  presented  to 
me  on  the  next  day,  and  on  the  next  day  I  returned, 
called  Mr.  Woynicz,  and  finally  got  him  to  realize 
that  I  was  asking  him  for  certain  parts.  He  did  not 
know  which  parts  I  had  meant.  I  gave  him  full 
description  and  he  finally  started  to  look  through 
his  shop  coat  pockets  and  through  his  desk  to  see  if 
he  could  find  them.  After  a  while  he  f oimd  them  in 
a  desk  where  he  had  put  them  the  day  before  and 
had  forgotten  entirely  about  heat-treating  them. 

Q.  (By  Mr.  Eiseley) :  Did  this  ever  happen 
again?  [60] 


Alexandra  Woynicz,  etc.  109 

(Testimony  of  Edmund  George  Tanner.) 

A.  It  happened  on  other  occasions.  On  one  oc- 
casion I  had  asked  for  certain  tools  he  had  promised 
me,  I  think,  the  following  day,  and  I  returned  the 
following  day.  He  had  again  started  to  look  in  his 
coat  pockets  and  his  desk,  and  finally  went  out  of  the 
room  into  the  tool  room  where  his  safe  was  kept  for 
all  tools  and  supplies.  I  remained  in  his  office  about 
three  or  four  minutes.  He  did  not  return.  Finally 
I  decided  to  go  to  the  tool  room  and  see  what  hap- 
pened there.  When  I  arrived  there  he  had  gone, 
and  gone  to  some  other  part  of  the  shop  without 
even  bothering  to  come  back  to  the  office.  And  when 
I  followed 

Mr.  Weber :  Just  a  moment.  I  think  the  witness 
is  going  far  afield.  Where  he  went  after  a  certain 
event  is  irrelevant. 

The  Witness:  It  is  not  a  full  description  of  the 
event. 

The  Court :    Go  ahead. 

A.  I  finally  found  Mr.  Woynicz  and  asked  him 
about  the  tools  that  he  had  promised  me.  He  ad- 
mitted that  he  had  forgotten  entirely  what  he  went 
in  the  tool  room  to  get. 

Q.  (By  Mr.  Riseley)  :  Did  you  have  any  con- 
versations with  him  at  that  time  ? 

Mr.  Weber:    Objected  to  as  indefinite. 

Q.  (By  Mr.  Riseley) :  In  the  month  of  Septem- 
ber, 1942;  did  you  have  any  conversations  with  him 
at  that  time"? 

A.     Conversations  on  what  subject? 
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Q.     Well,  on  his  work  there.  [61]  A.     Yes. 

Q.     Would  you  relate  what  the  conversation  was  ? 

Mr.  Weber:  Objected  to  as  indefinite.  It  could 
have  been  on  a  number  of  different  subjects  having 
nothing  to  do  with  the  issues  in  this  case. 

The  Court:  Confine  it  to  the  issues  in  this  case. 
We  are  not  going  into  general  conversations  on  any 
or  everything.  I  am  asking,  counsel.  What  do  you 
say  about  it? 

Mr.  Riseley:  Anything  that  a  man  says  reflects 
what  his  mental  condition  is  to  some  extent. 

The  Court:    Go  ahead. 

A.  Well,  Mr.  Woynicz  in  that  period  of  time  had 
many  lapses  of  memory  with  regards  to  conversa- 
tion. In  addition,  he  had  a  habit  of  being  hard  of 
hearing  on  the  first  approach.  On  one  occasion  I 
went  into  the  office,  called  him,  called  him  two  or 
three  times.  He  did  not  answer,  even  though  he  was 
only  two  or  three  feet  away  from  me.  Finally  he 
noticed  I  was  there  and  asked  me  what  I  wanted; 
and  I  told  him  I  wanted  certain  supplies  for  a  job. 
While  he  went  about  ordering  the  supplies  distrac- 
tions would  come  in.  On  this  one  occasion  someone 
wanted  him  from  the  neighboring  office  and  he  was 
requested  to  answer  a  phone  call.  While  he  an- 
swered that,  he  did  not  wish  to  answer  the  phone  at 
the  time.  When  he  turned  back  to  me,  he  had  for- 
gotten what  he  was  doing.  I  had  to  remind  him 
once  again  that  he  was  in  the  process  of  [62]  order- 
ing certain  supplies. 
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Q.  (By  Mr.  Riseley)  :  Did  he  ever  fail  to  recog- 
nize you  during  this  period  of  September,  1942  ^. 

A.  On  a  few  occasions  he  would  walk  past  me 
where  I  was  standing  in  the  shop,  and  even  though 
I  had  spoken,  I  would  fail  to  get  any  sign  of  recog- 
nition from  him.  On  one  particular  occasion  I 
needed  something  from  him,  went  after  him  and 
finally  obtained  his  attention.  At  the  time  he  ap- 
peared startled  and  admitted  that  he  had  not  seen 
me  when  he  had  passed  by  before. 

Q.  What  language  did  Mr.  Woynicz  speak  in 
around  the  shop  mostly? 

A.     He  spoke  English,  Polish,  and  Russian. 

Q.  Did  you  ever  observe  him  in  any  political  dis- 
cussions ?  A.     Yes. 

Mr.  Weber:    Objected  to  as  irrelevant. 

The  Court:    Overruled. 

A.     Yes,  he  had. 

Q.  (By  Mr.  Riseley)  :  Would  you  relate  the  in- 
cidents ? 

A.  I  observed  him  in  political  discussions  in  both 
English  and  Polish,  since  I  can  understand  both 
pretty  well.  Well,  at  the  time  of — will  you  please 
say  just  what  aspect  of  political  discussions  you 
would  like  me  to  tell  about  ? 

Q.  Tell  what  he  said  during  these  political  dis- 
cussions.   What  did  he  say  ?  [63] 

Mr.  Weber:  May  we  have  some  statement  of 
time? 
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Q.  (By  Mr.  Riseley) :  When  were  these  politi- 
cal discussions  that  you  observed  him  in? 

A.  I  would  say  in  the  early  and  later  part  of 
1942.  The  general  political  discussion  related  to  the 
then  Russian  regime  at  the  time;  and  he  made  no 
pains  about  saying  that  he  despise  the  Russian  re- 
gime, thought  they  were  nothing  but — well,  the  very 
worst  kind  of  people  you  could  expect.  He  was  very 
vehement  on  the  subject  and  repeated  over  and  over 
again  that  there  was  no  justice  in  Russia  and  sim- 
ilar statements. 

Q.  Now,  did  you  observe  in  his  outward  mani- 
festations at  that  time  when  you  looked  at  him? 
How  did  he  appear  to  you  1    What  did  you  see  ? 

A.  Well,  Mr.  Woynicz,  when  excited  or  when 
talking  and  great  mental  strain  on  a  subject,  uses 
great  motions  of  arms,  will  wave  his  arms  about. 
He  has  more  than  usual  trouble  with  his  speech  at 
such  times  and  his  voice  becomes  very  loud. 

Q.     Did  he  ever  complain  to  you  of  being  tired? 

A.  Yes;  on  numerous  occasions  in  the  morning 
when  I  would  first  drop  into  his  office  and  see  him, 
he  would  remark  that  he  felt  very  tired. 

Q.  Would  he  ever  use  profanity  during  this 
period  ? 

A.  No.  Mr.  Woynicz  does  not  use  profanity  as 
a  rule. 

Q.  Did  he  ever  use  it  on  special  events  or  in 
excess  [64]  or  more  than  he  usually  had  before  ? 

A.     I  would  say  that  he  used  it,  in  general,  only 
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in  political  discussions,  and  that  usually  in  referring 
to  the  Soviet  regime  and  enemies  of  democracy  at 
the  time. 

Q.  Did  he  ever  discuss  with  you  his  concern  over 
his  brother  in  Russia  ? 

A.  Yes;  on  many  times  he  was  quite  perturbed 
at  what  would  happen  to  him. 

Q.    What  would  he  say  % 

Mr.  Weber:  May  we  have  a  statement  of  time, 
please  ? 

Q.  (By  Mr.  Riseley)  :  When?  When  did  he 
talk  about  his  brother  ? 

A.  I  cannot  carry  it  down  to  any  month.  Prob- 
ably in  a  period  of  early  1942  and  probably  up  to  the 
summer  and  fall  of  1942.    I  forgot  your  question. 

Q.     Do  you  recall  what  he  said  about  his  brother? 

A.  He  was  very  fearful  of  his  life,  since  his 
brother  is  a  professor  or  was  a  professor  at  the 
University  in  Poland  and,  as  such,  was  considered 
an  enemy  of  the  people  inasmuch  as  the  Soviet  re- 
gime was  concerned. 

Mr.  Piseley:  No  further  questions.  Cross-ex- 
amine. 

Mr.  Weber:    Just  a  couple. 

Cross-Examination 

By  Mr.  Weber: 

Q.  Mr.  Tanner,  when  did  you  leave  the  New 
York  Thread  [65]  Grinding  Corporation  % 

A.     March,  1943. 
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Q.  And  Mr.  Woynicz  continued  as  president,  to 
your  knowledge,  up  until  the  time  you  left  ? 

A.     That  is  right. 

Q.  How  many  people  were  working  during  all 
this  interval  for  the  New  York  Thread  Grinding 
Corporation  ? 

A.  I  would  say  the  average  employed  at  that 
time  was  about  175. 

Q.  It  was  a  rather  busy  place  on  wartime  con- 
tracts? A.     That  is  right. 

Q.  Were  you  ever  present  when  Mr.  Woynicz 
executed  any  contracts  with  the  Government  f 

A.     No. 

Q.     You  are  a  nephew  of  Mr.  Woynicz  f 

A.     That  is  right. 

Mr.  Weber:    No  further  questions. 

Mr.  Riseley :    No  further  questions. 

The  Court:    You  are  excused. 

Mr.  Riseley :  Your  Honor,  just  after  this  witness, 
I  wonder  if  we  might  have  a  short  recess,  because  I 
will  be  ready  for  my  expert  after  this  witness 
comes  on. 

The  Court :    Can  you  call  this  witness  now,  then  ? 

Mr.  Riseley:    Mrs.  Kuhrke.  [66] 
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WANDA  WOYNICZ  KUHRKE 

called  as   a  witness  by  the  defendant,  being  first 
sworn,  was  examined  and  testified  as  follows : 

The  Clerk :    Your  name  % 

The  Witness :    Wanda  Woynicz  Knhrke. 

Direct  Examination 

By  Mr.  Riseley : 

Q.  You  are  the  daughter  of  the  plaintiff  and  the 
daughter  of  the  defendant  ?  A.I  am. 

Q.  Early  in  1942  you  lived  on  Wellman  Avenue 
with  the  parties  %  A.     I  did. 

Q.     What  language  was  spoken  at  home  % 

A.  Well,  mostly  Polish,  I  would  say,  some  Eng- 
lish, and  I  believe  some  Russian. 

Q.  Were  you  familiar  with  your  father's  condi- 
tion of  health  in  1942  %  A.     I  was. 

Q.  Would  you  tell  the  Court  what  it  was  early  in 
1942? 

A.  Well,  in  addition  to  the  appendix  and  the 
fact  of  having  the  family  difficulty  arising  at  that 
time,  I  believe  he  was  under  a  very  severe  strain  at 
all  times. 

Q.  Directing  your  attention  to  August  the  6th, 
1942,  Mrs.  Kuhrke,  did  you  have  any  conversation 
with  your  father  [67]  that  day  % 

A.  Well,  I  don't  recall  if  it  was  August  the  6th, 
but  it  was  somewhere  in  that  period  that  he  called 
me  and  asked  me  to  come  to  see  him,  and  at  that 
particular  time  he  had  told  me  of  the  fact  that  he 
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was    summoned   with   these   papers   and   that   my 

mother  was  suing  him  for  a  separation. 

Q.     Did  you  go  to  see  him  that  day  ? 

A.  As  I  say,  I  don't  know  if  it  was  August  the 
6th,  but  I  did  go  to  see  him  around  that  period  of 
time. 

Q.     And  where  did  you  go? 

A.     I  went  to  his  of&ce. 

Q.     Did  you  have  a  conversation  with  him  there  % 

A.     I  did. 

Q.     Would  you  relate  what  he  said  at  that  time"? 

A.  Well,  at  that  time  we  had  a  private  conversa- 
tion behind  closed  doors,  where  he  explained  to 
me 

Mr.  Weber:  Just  a  moment.  If  this  has  to  do 
with  the  merits  or  demerits  of  the  separation  action, 
I  object  to  it  as  incompetent,  irrelevant  and  imma- 
terial. 

Mr.  Riseley :  It  is  merely  conduct  and  declaration 
of  the  person  whose  incompetency  is  in  question, 
your  Honor,  that  I  am  seeking  to  show. 

The  Court:  You  are  not  attempting  to  try  all  of 
the  merits  of  the  separation  f 

Mr.  Riseley :  No ;  not  at  aU.  It  is  merely  to  show 
his  [68]  declarations,  to  show  the  competency  at  that 
time. 

The  Court :    Very  well,  overruled. 

The  Witness:  Would  you  repeat  that  question, 
please  % 
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Q.  (By  Mr.  Riseley)  :  Would  you  relate  the 
conversation  at  that  time  *? 

A.  Well,  at  the  time  that  my  father  told  me  of 
the  separation  action,  I  believe  both  of  us  were  very 
shocked.  At  least  I  knew  something  was  brewing, 
but  I  didn't  know  what,  but  I  didn't  know  it  was  as 
severe  as  my  father  had  told  me.  I  mean  the  fea- 
ture that  I  am  trying  to  bring  out  is  that  to  me  it 
was  such  a  shock  that  I  just  started  crying  and  my 
father  joined  in  with  me. 

Mr.  Weber :  I  move  the  entire  answer  be  stricken 
on  the  ground  that  it  is  irrelevant,  incompetent  and 
immaterial,  and  has  nothing  to  do  with  evidencing 
the  mental  state  or  the  state  of  mind  or  mental  com- 
petence of  the  defendant.  The  natural  distress  of 
this  witness  at  the  family  domestic  difficulties  is  a 
matter  which  does  not  throw  any  light  on  the  ques- 
tion whether  or  not  at  the  time  this  contract  was 
signed  Mr.  Woynicz  understood  the  nature  of  the 
transaction. 

The  Court :    Sustained. 

Q.  (By  Mr.  Riseley)  :  Now  tell  me  what  your 
father  said  to  you  that  day — not  what  you  thought 
or  what  the  fact  was,  but  what  he  said  to  you  that 
day. 

A.  You  mean  in  regards  to  the  separation  pa- 
pers? [69] 

Q.     Yes ;  in  regard  to  anything. 

A.  Well,  in  regards  to  the  separation  papers,  my 
father  told  me  that  he  felt  the  whole  statement  was 
false,  and  which  I  myself  believed  were  false. 
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Mr.  Weber:  Well,  I  move  what  the  witness  be- 
lieves be  stricken. 

Mr.  Riseley:  Just  confine  yourself  to  what  your 
father  said. 

The  Court:  It  may  be  stricken,  what  she  be- 
lieved.   What  was  said  1 

A.  And  that  the  action — I  mean  that  my  mother 
was  bringing  up — was  very  severe.  I  mean  there 
was  difficulty  at  home,  I  agreed,  but  no  one  ever — — 

Mr.  Weber:  Mrs.  Kuhrke,  just  answer  the  ques- 
tion. 

The  Court :    Were  they  living  together  then  ? 

The  Witness :    No,  sir. 

The  Court:    How  long  had  they  been  separated? 

The  Witness:  Well,  I  can't  tell  you  any  specific 
time,  but  they 

The  Court :    Well,  about. 

The  Witness :  In  months — oh,  I  would  say  prob- 
ably about  three  or  four.    I  am  not  sure. 

The  Court:    Go  ahead. 

Q.  (By  Mr.  Riseley)  :  Did  your  father  discuss 
death  to  you  that  day"?  Did  he  say  anything  about 
death  ?  [70]  A.    Yes ;  he  did. 

Q.    Now,  what  did  he  say? 

A.  He  felt  that  through  all  this — I  mean  the 
fact  of  the  whole  turmoil  that  he  was  going 
through 

Mr.  Weber:  May  I  ask  that  the  witness  be  in- 
structed to  tell  us  what  was  said  ? 

The  Court:  What  was  said?  Relate  what  he 
said. 
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A.  Well,  lie  said  to  me  that  he  felt  that — I  mean 
under  the  conditions  that  I  am  trying  to  bring  out — 
were  preying  on  his  mind  so  that  he  felt  that  if  he 
was  dead,  that  it  probably  would  solve  the  problem. 

Q.  (By  Mr.  Eiseley) :  Did  he  say  anything 
about  his  mind  ? 

A.  Yes.  I  believe  he  told  me  that  the  pressure — 
I  mean  of  the  whole  situation — was  so  severe  that 
he  felt  that  he  was  going  out  of  his  mind.  And  then 
he  just  didn't  know  which  way  to  turn. 

Q.  Did  he  mention  the  Bolsheviks  to  you  that 
day  at  all  1  A.     Yes. 

Q.    What  did  he  say'? 

A.  He  pointed  out  that  it  seemed  that  the  fact 
that  we  had  lived  here  in  the  United  States,  that 
they  were  using  communistic  system  of  bringing  up, 
say,  false  accusations  and  things  of  that  sort  ? 

Q.  Did  he  mention  his  health  to  you  that  day,  or 
had  he  in  that  month  of  September,  1942 1  [71] 

Mr.  Weber:  Just  a  moment.  I  dislike  to  make 
the  objection  that  the  questions  have  been  leading, 
but  can't  we  have  a  question  that  will  cover  in 
general  form  the  entire  conversation  that  took  place 
at  this  time,  instead  of  having  different  typical  sub- 
jects fed  to  the  witness  one  after  the  other? 

The  Court:  He  has  a  right  to  ask  the  questions, 
and  there  is  no  way  ot  see  whether  they  are  com- 
petent.   Go  ahead. 

Mr.  Riseley :  Would  you  read  the  question  to  the 
witness,  Mr.  Reporter? 
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(Pending  question  read  by  the  reporter.) 

A.  Yes;  he  had  pointed  that  out,  his  physical 
endurance.  He  was  wondering  whether  or  not  he 
would  be  unable  to  continue  his  work  and  whether 
or  not  he  was  going  to  have  his  mind  under  all  the 
pressure  that  was  on  him  from  my  mother. 

Q.     Did  he  say  anything  about  sleeping? 

A.  Yes.  He  had  a  great  deal  of  trouble  sleeping 
at  that  time;  the  fact  that  he  would  probably  go  to 
bed  and  just  toss  and  turn  all  night  and  not  get  a 
wink  of  sleep,  and  he  would  have  to  go  to  business 
the  following  day  exhausted. 

Q.  Did  you  ever  observe  him  to  cry  during  that 
period  in  September,  1942,  and  August,  1942  % 

A.  Well,  yes ;  quite  frequently,  particularly  since 
we  discussed  the  case  at  hand. 

Q.  Did  he  ever  mention  his  father  to  you  at  that 
time  in  that  period  ?  [72] 

A.  Yes.  He  mentioned  the  fact  that  his  father 
had  committed  suicide  and  that  if  he  would  prob- 
ably do  the  same,  he  felt  that  that  would  probably 
help  to  solve  the  problem  which  was  at  hand. 

Q.  Did  he  ever  mention  your  brother  in  the 
service  at  that  time?  A.     Yes;  he  did. 

Q.     What  would  he  say? 

A.  Well,  he  was  wondering  about  his  where- 
abouts, the  fact  that  he  was  going  to  be  shipped 
overseas  and  into  great  dangers  which  were  in  front 
of  him. 
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Q.  Now,  as  you  observed  your  father  when  you 
went  to  see  him  in  August,  1942,  would  you  de- 
scribe to  the  judge  how  he  appeared  to  you  and 
what  you  saw? 

A.  Well,  my  father  was  what  I  would  say  was 
physically  worn  out  from  the  mental  strain  that  he 
was  under.  He  was  trying  to  conduct  the  business ; 
he  was  trying  to  save  his  home;  he  was  trying  to 
salvage  something  out  of  the  whole  situation,  which 
seemed  to  just  crumble  all  up. 

Mr.  Weber:  May  I  ask  that  the  witness  be  in- 
structed to  answer  the  question  as  to  how  Mr.  Woy- 
nicz looked  to  her  in  August  of  1942  % 

The  Court:    Yes. 

Mr.  Weber :  Instead  of  trying  to  summarize  the 
many  things  that  he  was  trying  to  do.  [73] 

The  Court:  You  are  asked  a  question:  How  he 
appeared  to  you. 

A.  Well,  my  father,  as  I  still  say,  looked  worn 
out.  I  mean  a  person,  to  have  all  this  around  him, 
there  certainly  is  a  definite  change  in  their  physical 
well-being. 

The  Court:  Don't  argue  the  question.  Answer 
how  he  appeared  to  you. 

A.     He  seemed  to  be  worn  out,  as  I  said  before. 

The  Court :     Now,  you  said  that  three  times. 

The  Witness:     Yes. 

Q.  (By  Mr.  Riseley)  :  Did  you  notice  anything 
about  his  hands  ? 

A.    Yes.   I  think,  due  to  the  fact  of  the  extreme 
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tension  that  was  about  him,  he  became  very  nervous 

and  his  hands  shook. 

Q.     Did  you  notice  his  cheek  ■? 

A.  Yes.  There  was  a  peculiar  nerve  reaction 
there  which  was  under  certain  conditions,  or  prob- 
ably talking,  this  nerve  would  twitch  and  it  would 
twitch  rather  violently  at  times. 

Q.  Had  you  ever  noticed  that  before  this  period 
of  August  and  September,  1942  ? 

A.     No. 

Q.  Did  your  father  ever  mention  people  being 
killed  in  accidents  to  you  ? 

A.     Yes;  he  did. 

Q.     What  did  he  say?  [74] 

A.  Well,  he  often  mentioned  that  there  had  been 
at  least  freak  accidents  or  just  accidents  that  have 
happened  every  day,  and  that  people  are  being 
killed  quite  frequently,  and  under  his  depressed 
mind  at  that  time  he  felt  that  he  should  be  one  of 
the  victims,  but  he  was  not. 

Q.  Did  he  ever  discuss  Mr.  Zimmerman  with 
you? 

A.  Well,  yes;  he  did.  Mr.  Zimmerman  was 
my 

Mr.  Weber:  Just  a  moment.  The  question  has 
been  answered. 

The  Court :    Proceed.  Go  ahead. 

Q.     (By  Mr.  Riseley)  :     What  did  he  say? 

Mr.  Weber:  Objected  to  as  irrelevant,  also  in- 
competent and  not  binding  on  the  plaintiff. 
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Mr.  Riseley:  Offered  solely  as  a  declaration  of 
the  person  whose  incompetency  is  in  question,  to 
show  declarations  as  to  what  he  said,  to  either  show 
his  competency  or  his  incompetency. 

The  Court:  She  may  answer.  Overruled.  You 
may  answer.   Go  ahead. 

A.  My  father  had  told  me  about  Mr.  Zimmerman 
being  his  attorney,  and  at  the  time,  he  asked  me  to 
see  him  and  see  what  I  could  do  to  help  him  out, 
and  I  agreed  to  go  to  see  Mr.  Zimmerman. 

Q.  (By  Mr.  Riseley)  :  Is  that  all  he  ever  said 
to  you  about  Mr.  Zimmerman?  A.     No.  [75] 

Q.     What  did  he  say  ? 

A.  He  felt  that  Mr.  Zimmerman  did  not  seem  to 
help  him.  I  mean  he  added  no  solution  to  the  prob- 
lem that  my  father  was  facing. 

Q.  Did  he  say  anything  about  witnesses  or  any- 
thing like  that?  Did  he  say  anything  about  wit- 
nesses? A.     Yes;  he  did. 

Q.     What  did  your  father  say  to  you? 

A.  My  father  told  me  that  it  seemed  to  be  hope- 
less that  he  would  have  any  witnesses  in  the  case; 
of  the  fact  that  whenever  he  offered  any  particular 
person,  say,  as  a  witness,  Mr.  Zimmerman  felt  that 
he  would  not  be  the  proper  sort  of  witness  to  have, 
particularly  saying  employees  in  his  firm.  He  felt 
that  due  to  the  fact  that  they  were  in  his  employ, 
that  the  witnesses  would  probably  say  what  my 
father  wished  them  to  say  due  to  the  fact  that  they 
were  paid  a  salary. 
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Q.  Directing  your  attention  to  September  16, 
1942,  did  you  see  your  father  on  that  day? 

A.     I  did. 

Q.     And  what  was  the  occasion? 

A.     It  was  my  twenty-second  birthday. 

Q.    Did  you  talk  to  your  father  that  day  ? 

A.    I  did. 

Q.    And  what  was  said? 

A.  Well,  he  asked  me  to  come  in  to  see  him, 
and  at  which  time  he  wished  me  a  "Happy  Birth- 
day," which  my  mother  did  not;  [76]  and  he  at 
that  time  was  taking  me  out  to  dinner  for  a  small 
celebration. 

Q.     Do  you  recall  anything  said  to  you  that  day? 

A.  Yes.  He  said  he  was  sorry  that  the  party  had 
to  be  away  from  home  and  that  the  proper  place, 
of  course,  would  be  at  home,  but  the  way  the  situa- 
tion was  at  hand  at  that  time,  it  was  impossible. 

Q.  Did  he  ever  complain  to  you  about  forgetting 
things  or  not  being  able  to  think  or  anything  of  the 
sort? 

A.  Yes ;  quite  often.  The  fact  that  in  maintain- 
ing his  business 

Q.  What  would  he  say?  That  is  what  we  want. 
What  would  he  say? 

A.  Well,  he  would  say  that  he  couldn't  keep  his 
mind  on  his  work.  I  mean  there  was  a  great  deal 
of  responsibility  there.  There  were  men  under  his 
supervision  and  there  were  contracts  that  had  to  be 
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fulfilled,  and  at  times  he  felt  that — I  mean  his  mind 

was  just  in  a  whirl. 

Q.  Did  he  ever  talk  to  you  about  his  brother  in 
Poland?  A.     He  did. 

Q.     At  that  time  what  did  he  say? 

A.  Well,  my  uncle  at  that  time  was  shipped  to 
Siberia. 

Q.     He  told  you  this?  A.     Yes. 

Q.     Continue.  [77] 

A.  And  the  stories  he  related  to  me  would  go 
back  to  some  of  the  known  truths  of  today,  the 
horrors  and  conditions  which  existed  there,  and  that 
seldom  people  ever  survived  the  ordeals  and  that 
they  would  die,  which  my  uncle  did. 

Q.     Did  he  ever  mention  politics  to  you? 

A.     In  what  respect? 

Q.     The  Bolsheviks,  for  instance. 

A.    Well,  yes.   He  hated  them. 

Q.  What  would  he  say?  Would  he  talk  on  it  a 
short  period,  or  how  often  did  he  talk  about  it  ? 

A.  Well,  when  he  used  to  get  into  a  discussion, 
he  would  bring  out  the  points  of  the  way  of  their 
code  of  living ;  that  anyone  who  stood  in  their  way, 
whether  right  or  wrong,  would  be  destroyed  or  be 
sent  into  exile,  and  they  were  given  that  long  term 
of  punishment  which,  most  naturally,  meant  death. 

Q.     How  frequently  would  be  mention  this  ? 

A.  Well,  quite  often,  due  to  the  fact  that  my 
uncle  was  there  and  that,  I  think,  preyed  on  his 
mind  a  great  deal. 
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Q.  Did  you  observe  him  one  day  in  Mr.  Zimmer- 
man's office,  in  September  of  1942? 

A.     Yes ;  I  was  there. 

Q.  Would  you  tell  how  he  acted  on  that  day, 
what  you  saw  him  do  or  what  he  said  ? 

A.  Well,.  I  went  there  to  talk  over  the  case  with 
Mr.  Zimmerman  and  get  some  of  the  few  points 
that  were  on  hand.  [78]  I  mean  some  of  the  points 
that  were  brought  out  I  objected  to  quite  strongly 
and  tried  to  influence  my  father. 

Q.  What  did  he  say  to  you  ?  What  did  you  say 
to  him,  now,  when  you  were  trying  to  influence  him, 
and  what  did  he  say  to  you?   That  is  what  I  want. 

A.     I  felt  that  the  agreement  was 

Mr.  Weber :     Is  this  what  you  said  ? 

A.  Yes.  I  felt  that  the  agreement  was  too  strong. 
It  took  everything;  it  demanded  so  much  of  my 
father  and  his  entire  family. 

The  Court:  Go  ahead,  go  ahead.  Let  us  not 
waste  time  any  longer. 

The  Witness:     I  am  sorry,  sir. 

The  Court :     I  want  to  get  through  with  this  case. 

A.  I  mean  the  demands  right  down  the  line  and 
the  whole  agreement,  they  left  nothing  for  his 
family,  nothing  for  him. 

Q.  (By  Mr.  Riseley)  :  What  did  he  say  when 
you  tried  to  tell  him? 

A.  Well,  he  felt  probably  it  was  the  best  thing. 
He  was  not  sure.    I  kept  trying.    I  tried  to  tell 


Alexandra  Woynicz,  etc.  127 

(Testimony  of  Wanda  Woynicz  Kuhrke.) 

him  of  the  serious  consequences  of  signing  such  a 

thing. 

Q.     Did  he  mention  Moscow  trials  at  all  at  that 

time*? 

A.  He  did;  the  fact  that  he  was  being  rail- 
roaded right  down  the  line.  He  felt  it  was  the  same 
thing. 

Q.  Did  he  say  anybody  had  told  him  it  was  to 
be  a  [79]  Moscow  trial?  A.     I  don't  recall. 

Q.     Did  he  ever  talk  to  you  about  the  trains'? 

A.  In  what  respect?  You  mean  his  physical 
well-being  % 

Q.     No ;  the  trains,  railroad  trains. 

A.  Well,  I  think  my  father  was  thinking  of  com- 
mitting suicide,  as  he  has  often  said,  to  probably 
solve  the  problem. 

Q.  What  did  he  say — not  trying  to  reason  why 
he  said  it,  but  just  what  did  he  say? 

A.  He  said  that  he  would  like  to  have  jumped 
in  front  of  trains  and  probably  killed  himself. 

Q.  Did  he  ever  mention  his  past  demolitions 
experience  to  you? 

A.  Yes ;  he  has  often  related  some  of  the  stories 
and  facts  that  he  was  in  the  service  under  the 
Czarist  Russia  and  that  he  was  in  the  engineering 
corps,  and  that  they  went  on  these  different  maneuv- 
ers where  they  blew  up  bridges  and  built  bridges 
and  such. 

Q.    Would  he  say  anything  further  about  it? 

A.    Well,  the  fact  that  my  father  was  so  de- 
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pressed  at  all  times  that  he  felt  that  if,  in  some  way 
he  could  destroy  himself.   I  mean  the  fact  blowing 
himself  up  or  something,  or  killing  himself  in  some 
way,  maybe  he  could  free  himself  of  the  problem. 

Q.  Did  he  ever  say  anything  to  you  about  re- 
fusing to  take  [80]  your  testimony? 

A.  Yes;  he  did.  Mr.  Zimmerman  wanted  my 
testimony  in  writing. 

Q.     That  is  what  he  said?  A.    Yes. 

Q.     Go  ahead ;  tell  me  everything  he  said. 

A.  Mr.  Zimmerman  said  that  the  testimony 
would  be  submitted  in  writing  and  that  I  would 
have  to  answer  questions.  I  mean  for  my  father's 
defense,  of  course,  against  my  mother.  And  my 
father  said  under  no  circumstances  would  his  chil- 
dren testify  against  their  mother  regardless  of 
what  the  situation  was  between  them.  He  at  all 
times  wanted  to  safeguard  his  children. 

Q.  Did  he  ever  mention  religious  subjects  to  you 
or  God  to  you  at  that  time  ? 

A.     I  believe  so. 

Q.     What  did  he  say? 

A.  Well,  he  pointed  out  that  God  probably  was 
not  just  to  him,  and  that  maybe  there  was  a  God 
on  this  earth.  He  said  if  he  had  any  justice,  that 
he  would  probably  take  his  life. 

Q.     Did  he  ever  mention  Camp  Upton  to  you  ? 

A.     Yes. 

Q.     What  did  he  say  about  Camp  Upton  ? 

A.     The  fact  that  my  brother  was  stationed  there 
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and  [81]  he  was  going  to  be  shipped  out,  and  that 
he  wanted  my  mother  to  go  there.  Going  back  to 
the  city  where  we  had  our  bungalow  camp,  up  on 
the  road  back,  and  the  party  at  that  tune  was 
broken  up  in  two — those  traveling  in  my  father's 
car  and  those  traveling  in  the  car  that  belonged 
to  Lucy  and  Helen 

Mr.  Weber :  I  take  it  you  are  o:ffering  this,  too, 
as  indicating  a  lack  of  mental  competence ;  is  that 
right,  counsel^? 

Mr.  Eiseley:  Either  to  indicate  a  lack  of  or 
mental  competence.  I  was  asking  what  her  father 
said  to  her  about  the  Camp  Upton  incident,  rather 
than  what  happened. 

Mr.  Weber :     I  take  it  you  are  inquiring 

The  Court:  Go  ahead.  You  can  argue  the  case 
after. 

A.  My  father  felt  that  my  mother  should  come 
to  see  her  son  off.  After  all,  he  was  an  offspring 
of  both  parents,  and  in  some  V\^ay,  a  verbal  agree- 
ment, she  agreed  that  she  probably  would  come 
there,  but  she  did  not.  She  continued  on  home  to 
the  Bronx. 

Q.  (By  Mr.  Riseley)  :  Now,  Mrs.  Kuhrke,  you 
were  intimately  acquainted  with  your  father  in  the 
period  of  August  and  September  of  1942,  were  you 
not?  A.     I  w^as. 

Q.  Do  you  have  an  opinion  as  to  his  mental 
competency  at  that  time? 

A.    Well,  I  wouldn't  say  that 
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Q.     Just  do  you  have  an  opinion  f  [82] 

A.    Yes. 

Q.     What  is  your  opinion  ? 

A.  My  opinion  of  my  father's  mental  state  at 
that  time  was,  I  think,  more  or  less  a  borderline 
case,  where  he  would  go  around  doing  routine  things 
and  not  being  aware  of  the  fact  that  things  were 
about  him,  when  he  was  torn  between  two  ends.  I 
mean  the  fact  of  maintaining  a  business  and  trying 
to  salvage 

Mr.  Weber :  Just  a  moment.  The  question  was : 
What  is  her  opinion  ? 

The  Court :     What  is  your  opinion  ? 

Q.  (By  Mr.  Riseley) :  Was  he  incompetent  or 
was  he  competent*? 

A.     I  don't  think  he  was  competent. 

Mr.  Riseley:  No  further  questions.  You  may 
cross-examine. 

Cross-Examination 

By  Mr.  Weber: 

Q.  When  did  you  think  he  became  competent 
after  this  time,  Mrs.  Kuhrke? 

A.     I  don't  think  he  has  fully  recovered. 

Q.  And  that  condition  has  never  changed,  ac- 
cording to  your  opinion,  is  that  right? 

A.  Well,  I  couldn't  say  that  entirely.  He  was 
told  by  doctors  to 

Q.  No,  Mrs.  Kuhrke.  My  question  is  simply: 
In  your  [83]  opinion,  that  state  has  never  changed  ? 
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Mr.  Riseley:  I  will  object  in  this,  that  I  think 
counsel  should  first  lay  the  foundation  as  to  whether 
or  not  she  was  able  to  observe  him  all  the  time  over 
all  the  intervening  years. 

The  Court :  You  have  gone  into  it  and  gotten  her 
opinion.   He  has  a  right  to  cross-examine. 

Q.  (By  Mr.  Weber)  :  Let  me  ask  you  this :  You 
saw  your  father  practically  several  times  a  week 
in  August  of  1942?  A.     I  did. 

Q.     How  about  September  of  1942? 

A.     I  believe  I  did. 

Q.     Two  or  three  times  a  week? 

A.     Possibly. 

Q.     And  October?  A.     Yes. 

Q.  And  the  rest  of  the  months  for  the  balance 
of  that  year?  A.     Yes. 

Q.  Did  he  go  to  work  every  day  during  those 
months?  A.     He  did. 

Q.     And  similarly  in  1943  ?  A.     Yes. 

Q.    And  in  1944?  A.     I  believe  so.  [84] 

A.     And  in  1945?  A.     Yes 

Q.     And  in  1946?  A.     Yes. 

Q.  And  throughout  those  years  Mr.  Woynicz 
remained  president  of  the  New  York  Thread  Grind- 
ing Corporation?  A.     Yes. 

Q.  Were  you  ever  present  when  Mr.  Woynicz 
signed  or  negotiated  any  contracts  with  the  govern- 
ment agencies  for  war  products?  A.     No. 

Q.     Were  you  ever  present  at  any  time  when  Mr. 
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Woynicz  was  purchasing  supplies  for  the  New  York 

Thread  Grrinding  Corporation?  A.     No. 

Q.  Were  you  ever  present  when  Mr.  Woynicz 
signed  checks  on  behalf  of  the  New  York  Thread 
Grinding  Corporation? 

A.  I  might  have  been  in  the  office  at  the  time 
that  he  was  in  the  process  of  doing  the  same. 

Q.  Upon  how  many  such  occasions  were  you 
present?  A.     I  don't  recall. 

Q.  During  any  of  that  period  of  time — I  think 
I  asked  you  that.  Was  Mr.  Wojraicz  absent  from 
his  work  for  any  period  of  time? 

A.  No;  only  during  the  time  that  he  had  to  go 
for  an  [85]  operation. 

Q.  During  the  time  Mr.  Woynicz  was  discussing 
with  you  the  papers  that  had  been  served  on  him, 
he  reported  to  you,  from  time  to  time,  the  records 
of  his  discussions  with  Mr.  Zimmerman? 

A.    Yes. 

Q.  And  on  one  occasion  he  suggested  that  you 
go  and  see  Mr.  Zimmerman?  A.     He  did. 

Q.  Who  was  present  at  that  conversation  with 
Mr.  Zimmerman  which  you  attended? 

A.     Just  Mr.  Zimmerman  and  I. 

Q.     You  never  did  meet  Mr.  Simon,  did  you? 

A.     No,  sir. 

Q.  And  the  conversation  to  which  you  referred 
was  the  conversation  in  which  you  discussed,  in  the 
presence  of  your  father,  the  desirability  of  signing 
this  separation  agreement? 


Alexandra  Woynicz,  etc.  133 

(Testimony  of  Wanda  Woynicz  Kuhrke.) 

A.     I  first  spoke  to  Mr.  Zimmerman  by  myself. 

Q.  Oh,  you  had  a  separate  meeting  with  Mr. 
Zimmerman,  did  you'?  A.     Yes. 

Q.  In  other  words,  there  were  two  meetings — 
one  merely  between  yourself  and  Mr.  Zimmerman, 
and  the  second  one  in  which  your  father  was  pres- 
ent? 

A.  Well,  my  father  was  present  at  the  conclusion 
of  [86]  the  conversation  the  two  of  us  had  together. 

Q.  At  what  meeting  was  it  that  Mr.  Zimmerman 
told  you  that,  in  his  opinion,  the  testimony  of  em- 
ployees would  probably  be  valueless  since  they  were 
on  the  payroll  or  salary  of  Mr.  Woynicz  ?  Was  that 
the  one  that  you  attended  alone*? 

A.  That  was  the  meeting  that  I  believe  my  father 
was  with  me  at  the  time,  that  one  and  only  meeting 
I  had  with  Mr.  Zimmerman. 

Q.  And  at  what  meeting  was  it  that  your  father 
said  that  he  felt  it  was  the  best  thing  to  do  % 

A.  The  best  thing  to  do  what,  to  sign  the  con- 
tract ? 

Q.  Sign  the  contract;  was  that  the  one  that  you 
attended?  A.     No,  sir. 

Q.  And  he  told  you  that  outside  of  the  meeting 
with  Mr.  Zimmerman,  is  that  right?  A.     Yes. 

Q.     Just  the  two  of  you  were  present? 

A.    Yes. 

Q.  By  the  way,  did  you  ever  see  Mr.  Woynicz 
sign  any  of  these  checks?  A.     I  did. 

Q.     About  how  many  did  you  observe? 
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A.    Well,  quite  a  few. 

Q.  Can  you  tell  me  approximately  which  ones 
you  observed,  from  the  standpoint  of  time*?  [87] 

A.  Well,  I  believe  all  of  those,  or  possibly  a 
great  number  of  them  from  the  end  of  1942  up  to 
the  time  that  he  went  to  Florida. 

Q.     Were  you  living  together  ?  A.     Yes,  sir. 

Q.  And  you  saw  him  sign  those  checks  more  or 
less  regularly,  is  that  right  *?  A.     That  is  right. 

Q.  And  throughout  the  entire  period  from  Sep- 
tember, 1946,  to  the  time  Mr.  Woynicz  went  to 
Florida,  he  made  his  home  with  you? 

A.     Right. 

Q.  During  those  years  did  Mr.  Woynicz  read  the 
papers  %  A.    Yes. 

Q.     Newspapers?  A.    Yes. 

Q.  And  did  he  discuss  with  you  the  topics  of  the 
day?  A.     Quite  frequently. 

Q.    Discuss  the  war  situation?  A.    Yes. 

Q.     And  the  progress  of  military  events  ? 

A.    Yes. 

Q.     His  hatred  for  the  Russian  regime? 

A.     Right. 

Q.  Did  he  correspond  with  your  brother  on 
occasion?  [88]  A.     Quite  frequently. 

Q.     And  he  wrote  letters,  himself,  did  he? 

A.     Yes,  sir. 

Q.     In  the  English  language? 

A.     I  believe  so. 
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Q.  About  how  many  times  would  you  say  you 
visited  the  shop  in  the  year  1942,  Mrs.  Kuhrke? 

A.     I  have  no  idea. 

Q.     Upwards  of  a  dozen? 

A.     Probably  more. 

Q.  And  in  the  course  of  your  visits  did  you  ob- 
serve Mr.  Woynicz  giving  instructions  to  the  em- 
ployees under  his  supervision? 

A.  Well,  not  that  much.  I  used  to  drop  in  prob- 
ably after  work  or  before  work. 

Q.  And  you  had  an  opportunity  to  observe  him 
giving  instructions  to  personnel  under  his  super- 
vision % 

A.  I  believe  most  of  his  supervision  was  prob- 
ably done  outside  of  the  office,  with  a  few  excep- 
tions, of  course. 

Q.  And  on  occasion  his  duties  would  take  him 
in  contact  with  office  personnel  as  well  ? 

A.     Right. 

Q.  About  how  many  checks  would  you  say  you 
saw  your  father  sign,  referring  now  to  the  checks 
comprising 

The  Clerk:     Exhibit  10.  [89] 

Q.     (By  Mr.  Weber) :     Plaintiff's  Exhibit  10? 

A.  Well,  I  believe  there  were  something  like 
four  a  month. 

Q.  And  you  had  an  opportunity  to  observe  his 
signature  on  those  checks,  is  that  right  ? 

A.     I  did. 

Q.     I  show  you  at  random  check  dated  October  5, 
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1942,  and  ask  you  whether  or  not  at  the  time  that 
check  was  signed,  in  your  opinion,  your  father  was 
competent  or  incompetent? 

A.  You  mean  whether  he  was  competent  to 
write  a  check  or  otherwise  ? 

Q.     Was  he  competent  to  write  a  check? 

A.  Yes;  because,  after  all,  this  was  part  of  an 
agreement  which  he  had  to  fulfill. 

Q.  And  he  indicated  to  you  that  at  the  time  he 
wrote  the  check  he  laiew  he  had  to  sign  such  a 
check,  is  that  right  f  A.     Yes. 

Q.  I  show  you  another  check  dated  October  12, 
1942,  and  ask  you  whether  or  not,  in  your  opinion, 
at  the  time  your  father  signed  that  check  he  was 
competent  or  incompetent? 

A.  I  would  say  he  was  competent  enough  to 
write  the  checks,  and  I  say  it  is  his  duty  because 
of  the  fact  he  had  to  fulfill  his  part  of  the  agree- 
ment. 

Q.    And  he  indicated  to  you  that  he  knew  that? 

A.     Yes.  [90] 

Q.  I  show  you  another  check  dated  September 
6,  1943,  and  ask  you  whether  or  not  at  the  time  your 
father  signed  that  check,  in  your  opinion,  whether 
he  was  competent  or  incompetent? 

A.  Again,  I  say  he  was  competent  enough  to  sign 
the  check. 

Q.    And  to  know  what  it  was  for?  A.    Yes. 

Q.  And  that  it  was  executed  pursuant  to  the 
agreement  which  he  signed?  A.     Yes. 
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Mr.  Weber:     No  further  questions,  your  Honor. 

The  Court:     You  are  excused. 

Mr.  Riseley:  If  it  please  the  court,  I  can  have 
an  expert  here  in  10  minutes. 

The  Court:  No.  We  are  about  ready  to  adjourn. 
You  ought  to  have  had  him  here  before  adjourn- 
ment, in  court  hours.  We  are  about  ready  to  ad- 
journ. Have  him  here  tomorrow. 

Mr.  Riseley:     Yes,  your  Honor. 

The  Court :  We  will  recess  until  tomorrow  morn- 
ing at  10:00  o'clock. 

(Whereupon,  a  recess  was  taken  until  the  fol- 
lowing day,  Wednesday,  March  8,  1950,  at  10 :00 
o'clock  a.m.)  [91] 


Wednesday,  March  8,  1950 

The  Court:     Proceed. 

Mr.  Riseley :     Dr.  Walter  Z.  Baro. 

DR.  WALTER  Z.  BARO 

called  as  a  witness  by  the  defendant,  being  first 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk :     And  your  full  name  ? 

The  Witness:     Walter  Z.  Baro,  B-a-r-o. 

Direct  Examination 

By  Mr.  Riseley: 

Q.     What  is  your  profession? 
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A.     I  am  a  physician  and  surgeon. 

Q.     Where  do  you  have  your  offices'? 

A.     At  417  South  Hih  Street. 

Q.     Would  you  state  your  qualifications? 

A.  I  graduated  in  1936  from  the  Italian  Univer- 
sity Medical  School  at  Bologna  in  Italy.  I  had  a 
surgical  internship  in  Italy  Orthopedic  Hospital,  in 
Italy.  I  also  had  post-graduate  work  in  psychiatry 
at  the  University  of  Florence,  Italy.  In  this  coun- 
try I  had  a  rotating  internship  at  the  Naval  Center 
in  Jersey  City,  New  Jersey.  I  was  there  also  in 
charge  of  the  psychopathic  admitting  w^ard.  I  had 
three  residencies:  One  in  Brooklyn,  New  York,  one 
in  Ada,  Oklahoma,  and  one  in  Lancaster,  South 
Carolina.  [93] 

I  joined  the  service  in  September  of  '42  and  was 
released  on  account  of  a  disability  in  '44,  in  March 
of  '44,  and  spent  from  1944  to  1946  at  the  mental 
hospital,  now  called  the  Brentwood  Hospital  of  the 
Veterans  Administration  at  West  Los  Angeles. 

I  have  been  in  practice  since  June  of  1946,  being 
duly  licensed  in  the  State  of  California,  limiting 
my  practice  to  mental  and  nervous  diseases. 

From  July  1,  '46  to  July  1  of  '49  I  was  a  psy- 
chiarist  on  the  Commitment  Board  of  the  Juvenile 
Hall,  under  the  supervision  of  the  Superior  Court 
of  the  County  of  Los  Angeles.  I  am  a  consultant  of 
the  Juvenile  Court. 

I  was  an  examiner  for  the  Industrial  Accident 
Commission  of  the  State  of  California.    I  was  one 
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of  the  two  examiners  for  the  Psychopathic  Court 

Clerk  of  the  Superior  Court  of  the  County  of  Los 

Aiigeles. 

I  think  that  is,  in  short,  my  qualifications. 

Q.  Do  you  know  the  defendant,  Leonard 
Woynicz?  A.     I  do. 

Q.     Have  you  examined  him'?  A.     I  have. 

Q.     What  did  you  do  % 

A.  The  first  time  I  saw  the  defendant  was  on 
May  11th,  1949.  At  that  time  I  examined  him  and 
issued  an  affidavit.  I  re-examined  him  again  on 
March  3,  1950.  At  that  time  I  [94]  obtained  the 
following  history: 

Mr.  Weber:  Objected  to  as  irrelevant,  incom- 
petent and  immaterial.  This  witness  is  being  of- 
fered as  an  expert,  I  submit,  your  Honor,  and  the 
way  to  obtain  the  opinion  of  this  witness  is  to  pro- 
pound a  hypothetical  question. 

The  Court :  The  court  cannot  direct  how  he  is  to 
form  his  questions. 

Mr.  Weber:  But  I  submit  the  history,  in  en- 
tirety, given  by  the  defendant  is  irrelevant,  incom- 
petent and  immaterial,  not  binding  on  the  plaintiff. 

The  Court:  I  do  not  know  whether  he  is  sub- 
mitting it  for  that  purpose  or  other  purpose.  He 
may  be  inquiring  from  facts  in  his  own  mind  that  he 
knows.  He  has  a  right  to  inquire.   Overruled. 

A.  I  obtained  a  history  from  the  defendant  that 
he  went  to  school  about  five  years  in  Russia;  also, 
his  schooling  was  done  in  a  trade  school.   He  knows 
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how  to  write  and  to  read  a  little  bit  in  the  Polish 
language  and  the  Russian  language  and  the  Lithu- 
anian language,  and  also  in  the  English  language. 

He  served  in  the  Russian  Army  for  four  and 
one-half  years,  from  1906  to  1910,  and  had  the  rank 
of  top  sergeant.  It  is  probably  equivalent  to  our 
first  sergeant. 

He  came  to  this  country  in  1911.  He  brought  his 
wife,  to  whom  he  was  not  married  at  that  time,  to 
this  country  in  1916.  He  told  me  that  his  wife  was 
a  school  mate  of  his  sister.  [95]  He  married  on 
December  26,  1916,  and  had  four  children.  The 
first  child  died,  the  second  was  a  boy,  the  third 
was  a  girl,  and  the  fourth  child  was  a  boy. 

He  noticed  that  about  1922  his  wife  became  quite 
argumentative.  He  recites  an  incident  that  while 
they  were  eating  dinner  company  was  there  and 
his  wife  started  eating  before  the  rest  of  the  people, 
and  he  reprimanded  her  and  his  wife  got  up  from 
the  table  and,  according  to  his  statement,  for  two 
and  one-half  years  she  did  not  talk  to  him  at  all; 
the  conversation  between  the  two  was  through  a 
third  person,  the  children,  or  through  slips  of  paper. 

Then  she  left  him  for  about  six  weeks  and  she 
wrote  home  a  letter.  In  this  letter  she  stated  that 
he  had  beaten  her.  And  then  suddenly,  unexpectedly 
one  day  she  walked  into  the  house,  and  he  describes 
this  entrance  rather  vividly,  inasmuch  as  the  chil- 
dren were  rather  frightened  and  ran  over  to  him. 
His  wife   demonstrated   some   blue  marks   on   the 
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right  side  of  her  body  and  she  told  him  that  a 

train  had  hit  her. 

However,  in  view  of  the  fact  that  the  children 
were  small  the  defendant  told  me  that  he  reconciled 
with  the  wife  and  on  her  insistence  they  sold  the 
farm  and  he  bought  a  house. 

Then  in  1925,  during  her  last  pregnancy,  his  wife 
attempted  suicide  by  taking  corrosive  poison.  But 
due  to  the  help  of  doctors  she  was  saved  and  she 
delivered  the  last  baby  boy.  However,  he  noticed 
that  for  six  weeks  she  would  not  touch  [96]  that 
child  at  all. 

Then  at  that  time  he  worked  in  New  York  and 
they  lived  in  Lakewood,  New  Jersey.  Since  he  had 
to  travel  from  New  York  to  Lakewood  and  the  only 
way  he  could  travel  was  over  the  week-end,  finally 
the  family  moved  to  New  York  in  1932. 

The  relationship  with  his  wife  was  rather  casual 
and  in  1942  she  served  him  with  divorce  papers.  At 
that  time  the  defendant  was,  as  he  states,  working 
rather  hard.  He  got  up  at  4 :00  o  'clock  in  the  morn- 
ing and  worked  until  11:00  o'clock  at  night. 

Her  lawyer  wrote  to  him  and  he  called  the  attor- 
ney up,  and  at  first,  as  he  states,  he  thought  the 
whole  thing  was  a  joke.  And  then  he  finally  was 
subpoenaed  and  through  some  friends  he  went  to 
an  attorney  by  the  name  of  Zimmerman.  He  states 
that  one  of  the  accusations  in  the  divorce  suit  was 
that  he  spent  the  time  during  the  day  with  women, 
and  there  was  especially  one  girl  with  whom  he  sup- 
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posedly  spent  time.  And  he  told  me  that  one  of  his 

boys  was  in  love  with  that  particular  girl. 

Then  during  the  divorce  procedures  and  also  after 
the  divorce  procedures  he  was  under  the  care  of 
doctors  and  at  their  request  he  went  to  Florida. 

Now,  at  the  time  of  the  divorce  suit  he  had  all 
kinds  of  ideas,  as,  for  instance,  he  asked  his  at- 
torney: "Is  this  a  Moscow  trial?"  And  supposedly 
the  attorney  said:  "It  is  the  [97]  same  thing."  And 
the  reason  he  asked  that  w^as  because  one  of  his 
brothers  was  murdered  by  the  Bolsheviks. 

The  Court:  Are  you  relating  now  what  he  told 
you? 

The  Witness:  That  is  right.  That  is  exactly 
what  he  told  me,  verbatim. 

The  Court:  Have  you  got  notes  of  it  taken  at 
the  time? 

The  Witness:  That  is  right.  That  is  right;  I 
have  notes  right  here,  your  Honor. 

The  Court :     All  right. 

A.  He  told  me  that  one  of  his  brothers  was 
murdered  by  the  Bolsheviks,  and  he  had  heard  and 
also  seen  about  the  Moscow  trials  in  a  movie,  and 
also  newspapers.  And  he  said,  verbatim,  "I  was 
losing  ground  and  faith."  And  he  felt:  "All  right, 
if  this  is  supposed  to  be  like  a  Moscow  trial,  I  will 
sign  everything  which  is  handed  to  me." 

Then  at  around  the  same  time  he  had  to  have 
surgery  and,  as  every  doctor,  the  doctor  who  oper- 
ated on  him  told  him  there  is  always  a  chance  that 
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one  could  die.  And  while  he  was  given  the  anes- 
thetic— and  this,  again,  is  his  own  words — ^he  said, 
*'God,  let  me  not  see  the  light  again."  That  is  the 
last  wish  which  he  had  before  he  underwent  sur- 
gery. 

After  leaving  New  York  he  went  to  Florida  and 
he  stayed  down  in  Florida  until  about  1947,  and 
was  under  constant  doctor's  care  there,  and  he  im- 
proved and  he  got  better  and  finally  came  to  Cali- 
fornia. [98] 

Q.     Now,  at  the  present  time,  especially  on 

Mr.  Weber:  Is  this  also  part  of  the  history, 
your  Honor? 

The  Court:  I  asked  him  and  he  said,  "Yes." 
He  said  he  told  him  these  things.  He  has  got  the 
history.  He  stated,  that  he  is  relating  the  history 
that  this  man  related  to  him  as  a  doctor. 

A.  On  March  3rd  I  obtained  a  further  history 
about  his  present  condition,  and  he  was  rather  de- 
pressed at  that  time.  He  started  to  cry  during  the 
examination  and  he  said,  verbatim,  "I  wish  God 
would  kill  me.  My  father  committed  suicide.  I 
don't  think  he  did  the  wrong  thing."  And  that  was 
a  short  history  which  I  obtained,  your  Honor. 

The  Court:  Go  ahead.  Don't  take  so  long  to  ask 
these  questions. 

Q.  (By  Mr.  Riseley) :  Dr.  Baro,  suppose  that 
a  man  was  born  in  1884 ;  that  in  March,  1940  he  de- 
veloped an  acute  appendicitis,  and  that  in  June, 
1941,  he  had  a  recurrence,  was  operated  on  for  an 


144  Leonard  Woynicz,  etc.,  vs. 

(Testimony  of  Dr.  Walter  Z.  Baro.) 
acute  appendix;  that  in  March,  1942,  he  had  a 
hernia;  that  for  several  months  prior  to  August, 
1942,  he  had  been  under  a  doctor's  care,  although 
working  12  to  16  hours  a  day ;  that  during  this  time 
he  was  worried  a  great  deal  about  a  brother  in 
Poland  who  was  killed  by  the  Bolsheviks ;  that  he 
was  also  worried  about  a  son  who  was  in  the  service, 
and  had  marital  troubles  with  his  wife;  that  in 
August,  1942  his  wife  sued  him  for  separate  main- 
tenance and  made  serious  charges  of  [99]  miscon- 
duct against  him;  that  these  charges  were  a  great 
shock  to  him  and  he  considered  them  mifounded; 
that  he  had  severe  headaches ;  that  he  could  not  sleep 
and  was  taking  sedatives  under  doctors'  prescrip- 
tions; that  he  was  confused;  that  he  had  thoughts 
of  suicide  and  told  his  daughter  that  his  father 
had  committed  suicide  and  he  thought  he  had  done 
the  right  thing;  that  he  told  his  daughter  that  he 
wished  somebody  would  come  and  kill  him  so  that 
he  would  not  have  to  commit  suicide;  that  he  was 
afraid  he  was  going  insane;  that  he  was  very  de- 
pressed and  would  lie  quite  motionless  for  hours  at 
a  time  without  sleeping ;  that  he  frequently  had  cry- 
ing spells;  that  he  had  muscular  trembling,  his 
hands  shook  and  the  nerves  in  his  cheek  would 
vibrate  involuntarily ;  that  he  became  forgetful ;  that 
he  was  in  charge  of  heat-treating  and  purchasing 
in  a  machine  tool  business  and  often  would  lose 
parts  given  to  him  and  forget  to  place  orders,  and 
assume  that  all  of  the  above  was  his  condition  dur- 
ing August  and  September,  1942. 
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Now,  Doctor,  assuming  the  above  facts,  do  you 
have  an  opinion  as  to  the  man's  mental  condition 
during  the  month  of  September,  1942? 

Mr.  Weber:  I  would  like  to  object  to  that  hypo- 
thetical question  upon  the  ground  that  it  is  not  based 
upon  a  full  summary  of  the  evidence  introduced 
here,  and  that  the  facts  assumed  in  the  hypothetical 
question  represents  but  a  fraction  of  the  evidence 
that  was  introduced  in  this  trial  and,  in  our  [100] 
view,  the  testimony  of  an  expert  cannot  be  based 
on  a  fraction  of  the  evidence,  but  must  be  based 
upon  a  fair  summary  of  the  whole  thereof. 

The  Court:     Overruled.   Go  ahead,  go  ahead. 

A.     I  have  an  opinion. 

Q.  (By  Mr.  Riseley)  :  What  is  your  opinion. 
Doctor  *? 

A.  My  opinion  is  that  the  man,  due  to  external 
influences,  developed  severe  nervousness,  and  finally 
developed  what  we  call  in  mental  and  nervous 
diseases  a  reactive  depression.  That  means  a  de- 
pression and  reacting  due  to  facts  which  have  in- 
fluenced him  in  that  particular  time.  And  a  reactive 
depressive  patient  is  a  patient  who  very  frequently 
win  commit  suicide.  He  not  only  talks  about  it, 
but  has  lost  at  that  particular  time  the  facts  of 
reality.  These  patients  do  not  live  in  reality.  And, 
in  my  opinion,  that  was  his  mental  condition  at  the 
time  in  1942. 

Q.  Assume  that  the  man's  condition  remained  the 
same  between  September,  1942,  and  the  latter  part 
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of  1947;  that  he  was  under  doctors'  care  during  all 
this  time  and  was  finally  advised  to  go  to  Florida, 
and  he  went  to  Florida  in  1947.  Do  you  have  an 
opinion  as  to  his  mental  condition  betw^een  Septem- 
ber, 1942,  and  the  latter  part  of  1947? 

A.     I  have. 

Mr.  Weber:     We  make  the  same  objection  to  this. 

The  Court:     The  same  ruling,  overruled.   [101] 

A.     I  have. 

Q.     (By  Mr.  Riseley)  :     What  is  your  opinion? 

A.  My  opinion  is  that  he  probably  slightly  im- 
proved during  that  time,  but  I  do  not  think  that 
he  recovered. 

Mr.  Riseley:     Cross-examine. 

Cross-Examination 

By  Mr.  Weber : 

Q.  Dr.  Baro,  in  September  of  1942,  in  your  opin- 
ion, do  you  think  that  Mr.  Woynicz  had  the  mental 
competence  to  read  a  newpaper  and  understand  it? 

A.     I  don't  think  so. 

Q.  And  your  opinion  is  that  at  that  time  he 
lacked  mental  competency  to  discuss  military  events 
then  in  progress  with  his  family,  for  example? 

A.     I  don't  think  so,  either. 

Q.  In  your  opinion,  Mr.  Woynicz  in  September 
of  1942  lacked  the  mental  competence  to  transact 
business  ? 

A.  I  think  it  depends  entirely  what  type  of  busi- 
ness. 
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Q.  Well,  would  you  say  that  Mr.  Woynicz  had 
the  mental  capacity  to  go  to  his  employment  every 
day  and  exercise  some  of  the  duties  of  his  position 
as  president  of  the  New  York  Thread  Grinding 
Corporation  *? 

,A.  I  think  he  could  have  partly.  It  is  surprising, 
sometimes,  what  mental  patients  can  do. 

Q.  Yes.  And  sometimes,  although  they  have 
some  mental  [102]  ailment,  they  have  perfect  com- 
petence, for  example,  to  sign  a  contract  with  the 
government  % 

A.  I  think,  if  that  is  something  which  he  used 
to  do  regularly,  yes. 

Q.  For  example,  a  person  suifering  what  you 
have  described  as  reactive  depression,  oftentimes  is 
quite  competent  to  sign  a  contract,  even  though 
they  experience  this  depressive  state  that  you  refer 
to? 

A.  I  think,  counsel,  I  answered  before,  certain 
contracts.  It  depends  on  the  type  of  contract.  If 
he  used  to  see  them  frequently  and  sign  certain 
types  of  contracts  like  you  relate,  government  con- 
tracts, it  becomes  automatic.  But  if  there  is  some- 
thing which  is  new,  which  is  especially  a  disturb- 
ing factor,  I  do  not  think  he  is  competent  to  do  it. 

Q.  At  the  time  that  Mr.  Woynicz  gave  you  this 
history  did  he  make  known  to  you  the  fact  that  he 
had  attended  his  duties  uninterruptedly  from  Au- 
gust, 1942,  to  December,  1946? 

A.  His  duties,  uninterruptedly,  in  New  York  do 
you  mean  % 
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Mr.  Weber :  Would  you  read  that  question  back, 
please  ? 

(Question  read  by  the  reporter.) 

The  Witness:  Would  you  clarify  this  question 
by  what  type  of  duties  you  are  talking  about  ? 

Q.  (By  Mr.  Weber)  :  Did  he  tell  you  that  he 
went  to  his  business  every  day  during  those  five 
years?  [103] 

A.  First,  it  was  four  years,  and  he  told  me  that. 
He  told  me  that  he  was  working ;  that  is  right. 

Q.  Wouldn't  you  consider  the  fact  that  he  went 
to  his  employment  practically  every  day  during 
that  interval  as  having  some  bearing  on  whether 
or  not  he  had  a  mental  competence  at  that  time? 

A.  It  would  surprise  you,  counsel,  how  many 
people  go  to  their  business  and  are  not  mentally 
competent. 

Q.  Well,  would  you  say  that  it  has  a  bearing  on 
the  question  as  to  whether  or  not  Mr.  Woynicz  was 
competent  at  that  time  ? 

A.  In  my  assumption,  based  upon  my  experi- 
ence, it  has  no  bearing  whatsoever. 

Q.  Would  you  say  that  the  continuance  of  his 
duties  in  charge  of  the  purchasing  of  materials  for 
New  York  Thread  Grinding  Corporation  at  that 
time  has  a  bearing,  in  your  opinion,  as  to  whether 
he  was  competent  or  incompetent  at  that  time  ? 

A.  I  think  I  answered  you  that  question  before. 
This  is  automatic.  This  he  has  been  doing  for  some 
years.  It  is  always  the  same. 
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Q.  Doctor,  does  it  have  any  bearing,  in  your 
opinion,  on  the  issue  as  to  whether  he  was  competent 
or  not?  It  is  a  relevant  circumstance — let  us  put  it 
that  way? 

A.  In  my  opinion,  it  has  no  relevance  whatso- 
ever. [104] 

Q.  Would  you  say  the  same  with  respect  to  the 
signing  of  checks  by  Mr.  Woynicz  in  connection 
with  his  employment? 

A.  I  would  say  identically  the  same  thing ;  that 
it  would  not  have  any  bearing  as  far  as  my  situa- 
tion is  concerned. 

Q.  In  other  words,  it  makes  no  difference,  in 
your  opinion,  concerning  a  man's  competence  or  in- 
competence as  to  whether  or  not  he  issued  and 
knew  the  purpose  of  checks  in  the  regular  discharge 
of  his  duties  ?  A.     That  is  correct. 

Q.     It  has  no  bearing  whatsoever? 

A.     It  has  no  bearing  in  my  opinion. 

Q.  Even  though  he  comprehended  the  purpose 
and  reason  for  a  check  or  a  particular  series  of 
checks  ? 

A.  You  have  to  prove  it  to  me  that  he  did  com- 
prehend  

The  Court:     Do  not  argue  with  the  attorney. 

A.  I  have  to  answer  the  same  way.  In  my 
opinion,  it  does  not  have  any  bearing. 

Q.  (By  Mr.  Weber)  :  In  other  words,  if  he 
drew  a  check  and  knew  exactly  w^hat  the  check  was 
for,  in  your  opinion,  it  has  no  bearing  as  to  whether 
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he  was  competent  or  incompetent  at  the  time  so  far 

as  the  transaction  is  concerned'? 

A.  It  has  no  bearing.  If  I  can  be  permitted, 
your  Honor,  to  qualify  my  answer  ? 

The  Court:     Go  ahead. 

A.  We  know,  doing  this  type  of  work  on  incom- 
petency or  [105]  competency,  that  a  lot  of  people 
are  declared  incompetent  but  they  know  exactly  the 
value  of  a  check.  There  are  a  lot  of  people  who  are 
incompetent  and  they  know  the  value  of  money,  and 
still  there  are  certain  actions  that  will  prove  to  us 
that  they  are  incompetent. 

Q.  (By  Mr.  Weber)  :  Doctor,  in  your  opinion, 
was  Mr.  Woynicz  competent  to  understand  that 
his  wife  was  suing  him  for  separation? 

A.     I  think  he  understood  that. 

Q.  And,  in  your  opinion,  was  he  competent  to 
understand  in  August  of  1942  that  his  wife  was  ask- 
ing for  temporary  alimony  in  that  action  ? 

A.  That  is  a  very  difficult  question  for  me  to 
answer.  I  think  it  was  explained  to  him  by  his 
attorney.  I  am  not  so  sure  if  he  understood  the 
definite,  ultimate  results. 

Q.  In  your  opinion,  does  the  fact  that  the  de- 
fendant, Mr.  Woynicz,  understood  that  he  was  being 
sued  for  temporary  alimony  by  his  wife  have  any 
bearing  whatsoever  upon  his  competence  or  incom- 
petence at  that  time? 

A.  I  think  it  has  a  lot  of  bearing  on  his  incom- 
petency. 
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Q.  And  I  take  it  that  by  that  statement,  you 
mean  that  his  knowledge  that  he  was  being  sued 
for  temporary  alimony  as  coincident  to  the  sepa- 
ration action  does  have  some  bearing,  but  an  ad- 
verse bearing  on  his  competency,  is  that  right  % 

A.  No;  I  don't  think  it  had  an  average  bearing. 
I  think  [106]  it  had  a  very  severe  bearing.  As  a 
matter  of  fact  it  produced,  in  my  opinion,  mental 
illness. 

Q.  Do  you  think  Mr.  Woynicz  understood  at 
that  time  that  his  wife  was  asking  for  counsel  fees  ? 

A.  I  don't  think  he  understood  it,  because  he 
left  everything  up  to  his  attorney. 

Q.  In  other  words,  it  is  your  opinion,  I  take  it, 
that  he  did  not  know  that  counsel  fees  were  being 
asked  of  him  in  that  action  *? 

A.  I  can't  answer  you  that  question  directly 
because,  unfortunately,  I  did  not  ask  him.  But,  as 
he  explained  it  to  me 

Q.  Well,  we  are  interested  in  your  opinion  at 
this  moment.  Doctor.  In  your  opinion,  did  Mr. 
Woynicz  understand  that  his  wife  was  asking  for 
counsel  fees  in  that  separation  action? 

A.  I  don't  think  he  understood  it,  because,  as  he 
told  me,  he  left  everything  up  to  his  attorney. 

Q.  And  you  have  the  same  opinion  that  he  did 
not  understand  that  his  wife  was  asking  for  tem- 
porary alimony  in  that  action  ? 

A.  I  told  you  that  he  understood  that,  but  I  do 
not  think  he  understood  the  ultimate  result  and  the 
ultimate  effects. 
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Q.  Doctor,  would  the  nature  and  extent  of  the 
conferences  [107]  and  negotiations  that  took  place 
between  Mr.  Woynicz  and  his  attorney,  Mr.  Zim- 
merman, have  a  bearing  upon  your  opinion  as  to 
whether  he  was  competent  or  incompetent  at  that 
time. 

A.  Can't  you  qualify  that  question *?  ''Nature,'^ 
what  do  you  mean  by  nature  of  conferences'? 

Q.  Well,  would  the  subjects  discussed  between 
Mr.  Woynicz  and  Mr.  Zimmerman  have  a  bearing 
on  your  opinion  as  to  whether  Mr.  Woynicz  was 
competent  or  incompetent  at  that  time  % 

A.     I  don't  think  so. 

Q.  In  other  words,  no  matter  what  they  dis- 
cussed, it  is  your  opinion  that  it  would  not  have 
any  bearing  ?  A.     That  is  correct. 

Q.  And  even  though  Mr.  Woynicz  knew  per- 
fectly well  that  he  was  signing  a  separation  agree- 
ment, in  your  opinion,  he  did  not  have  the  com- 
petency to  execute  that  separation  agreement  ? 

A.     Exactly. 

Q.  Even  had  he  discussed  each  of  the  clauses 
with  Mr.  Zimmerman? 

A.     That  is  correct. 

Q.  And  I  take  it  that  if,  for  example,  after 
reading  this  contract,  Mr.  Woynicz  insisted  on  cer- 
tain changes  being  made  in  it  or  in  the  draft  of  it, 
in  your  opinion,  that  would  [108]  have  no  bearing 
whatsoever  whether  he  was  competent  or  incom- 
petent to  the  extent  that  he  was  signing  a  separa- 
tion agreement? 
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A.  I  would  like  to  qualify  my  answer  this  way, 
counselor :  I  think  that  he  did  not  realize  and  com- 
prehend the  ultimate  results,  and  that  is  my  basis 
for  believing  that  he  was  incompetent,  even  if  he 
at  the  time  asked  for  changes,  even  if  at  the  time, 
let  us  say,  he  comprehended  what  was  told  to  him. 

Q.  Doctor,  if  upon  reading  a  part  of  this  separa- 
tion agreement  Mr.  Woynicz  said  to  Mr.  Zimmer- 
man: "I  insist  that  you  strike  out  my  wife's  re- 
quest for  visitation  privileges  so  far  as  Robert  is 
concerned,"  in  your  opinion  would  that  have  any 
bearing  upon  your  opinion  as  to  whether  Mr.  Woy- 
nicz understood  what  he  was  signing  when  he  signed 
this  separation  agreement? 

A.  It  would  have  a  bearing  to  increase  my  belief 
of  incompetency,  because  the  man  had  such  a  hatred 
at  that  particular  time  against  his  wife. 

Q.  And  if  Mr.  Woynicz  insisted  to  Mr.  Zimmer- 
man, after  reading  a  draft  of  this  contract,  that  he 
wanted  more  time  to  remove  from  the  premises 
then  jointly  occupied  by  the  parties,  would  that 
have  any  bearing  at  all  upon  your  opinion  as  to 
whether  or  not  Mr.  Woynicz  knew  he  was  signing 
a  separation  agreement  when  he  signed  this  docu- 
ment, referring  [109]  to  Plaintiff's  Exhibit  I'? 

A.  I  think  I  said  to  you,  counselor,  that  he  knew 
that  he  was  signing  something,  but  my  opinion  is 
that  he  did  not  know  the  ultimate  results. 

Q.     When  you  say  he  knew  he  was  signing  some- 
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thing,  you  mean  by  that,  I  take  it,  that  he  knew 

he  was  signing  a  separation  agreement? 

A.  He  knew  he  signed  something  which  his 
attorney  handed  to  him. 

Q.  Would  you  say  that  he  knew  that  it  was  a 
separation  agreement? 

A.  Possibly  that  it  was  a  separation  agreement; 
yes. 

Q.  Well,  aren't  you  sure  that  he  knew  that, 
Doctor  ? 

A.     It  was  explained  to  him  by  his  attorney. 

Q.     That  it  was  a  separation  agreement? 

A.     That  is  right. 

Q.  And,  in  your  opinion,  he  understood  what 
that  meant? 

A.  No;  I  didn't  say  that.  In  my  opinion,  he  did 
not  understand  the  ultimate  results  of  the  signing 
of  this  document. 

Q.  Doctor,  I  am  referring  now  to  Exhibit  1. 
Would  the  fact  that  Mr.  Woynicz  told  Mr.  Zimmer- 
man to  eliminate  the  provision  with  respect  to  visi- 
tation privileges  on  the  part  of  the  wife  toward  the 
son,  Robert,  have  any  bearing  upon  your  opinion  as 
to  whether  he  knew  this  was  a  separation  agree- 
ment? [110] 

Mr.  Riseley:  I  object  to  the  question.  I  believe 
it  has  been  asked  and  answered,  your  Honor. 

The  Court:     Overruled. 

A.     I  mean  I  have  to  answer  this  way :  He  knew 
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that  there  was  a  separation  agreement,  but  he  did 

not  know  the  ultimate  result  in  signing. 

Q.  (By  Mr.  Weber) :  And,  in  your  opinion,  he 
knew,  did  he  not,  that  the  separation  agreement 
involved  matters  of  custody  of  the  children"? 

A.     Certainly. 

Q.     And  he  knew  it  involved  matters  of  alimony? 

A.     That  is  right. 

Q.  And  he  knew  it  involved  matters  of  removing 
from  the  premises  at  2929  Wellman  Avenue? 

A.     That  is  correct. 

Q.  And  he  knew  it  involved  matters  of  removing 
tools  from  the  house,  under  this  separation  agree- 
ment? A.     That  is  right. 

Q.  I  show  you  check  marked  Plaintiff's  Exhibit 
6,  dated  September  23,  1942,  in  the  sum  of  $350, 
payable  to  Jack  Klaw  and  ask  you.  Doctor,  whether 
or  not  the  fact  that  Mr.  Woynicz  knew  that  was  a 
check  for  counsel  fees,  payable  to  his  wife's  attor- 
neys, has  a  bearing  on  your  opinion  as  to  whether 
or  not  at  that  time  he  knew  what  he  was  doing  when 
he  signed  that  [111]  check? 

A.  I  have  to  answer  in  the  same  way,  counsel. 
He  probably  knew  that  he  had  to  sign  this  check. 
It  probably  was  handed  to  him  by  his  attorney.  But 
it  does  not  have  any  bearing  upon  me.  It  does  not 
have  any  bearing  upon  my  opinion  that  I  feel  that 
the  man  was  not  competent,  did  not  understand 
the  procedure. 

Q.     Doctor,  I  did  not  ask  you  that  quite.    My 
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question  is :  Does  the  fact  that  Mr.  Woynicz,  as  tes- 
tified here,  knew  that  the  purpose  of  that  check 
was  the  payment  of  $350  which  the  contract  re- 
quired him  to  pay  to  Mr.  Klaw — does  the  fact  that 
he  knew  that  have  a  bearing  upon  your  opinion  as 
an  expert  that  at  the  time  he  signed  that  check  he 
knew  the  purpose  of  the  check? 

A.     It  has  no  bearing  on  my  opinion. 

Q.  And,  in  your  opinion,  it  is  a  matter  of  no 
consequence  whatever  whether  Mr.  Woynicz  compre- 
hended and  understood  what  that  check  was  for,,  and 
that  it  was  issued  under  the  contract? 

A.     It  has  no  consequence  whatsoever. 

Q.     And  it  has  no  bearing  at  all,  in  your  opinion  ? 

A.     No  bearing  at  all  on  my  opinion. 

Q.  I  show  you  a  check  dated  September  23, 1942, 
marked  Plaintiff's  Exhibit  7,  check  in  the  sum  of 
$150,  and  I  ask  you,  Doctor,  whether  in  your  opin- 
ion as  an  expert  the  fact  that  [112]  Mr.  Woynicz 
knew  at  the  time  he  issued  that  check  that  it  repre- 
sented three  weekly  installments  of  alimony  at  the 
rate  of  $50.00  a  week,  from  August  23, 1942,  to  Sep- 
tember 23,  1942,  and  ask  you  whether  the  fact  that 
Mr.  Woynicz  knew  that  the  purpose  of  the  check 
was  to  cover  those  three  weekly  installments  from 
the  date  mentioned  in  the  agreement.  Plaintiff's 
Exhibit  1,  to  September  23,  1942,  whether  that  has 
a  bearing  on  your  opinion  as  to  whether  or  not  at 
the  time  that  check  was  issued  Mr.  Woynicz  under- 
stood what  the  check  was  for? 
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A.  It  has  no  bearing  on  my  opinion,  even  if  he 
imderstood  what  it  was  for.  And  if  I  may  be  per- 
mitted, I  would  like  to  qualify  my  answer  because, 
unfortunately,  we  cannot  in  psychiatry  just  answer 
yes  or  no. 

Q.  Doctor,  the  question  is  simply  this:  Does  it 
have  a  bearing  on  your  opinion  as  to  whether  or  not 
he  knew  what  the  check  was  for  % 

A.     It  has  no  bearing  on  my  opinion. 

Q.  Doctor,  you  recognize,  of  course,  that  persons 
suffering  from  reactive  depression  oftentimes  con- 
tinue to  transact  their  regular  business;  isn't  that 
so? 

A.  I  think  I  stated  that  in  the  direct  examina- 
tion. 

Q.  And  although  a  person  is  under  what  you 
have  called  a  reactive  depression,  oftentimes  they 
have  complete  competence  to  understand  some  types 
of  transactions;  isn't  that  so?  [113] 

A.  Sometimes,  which  I  explained  before,  which 
are  automatic  things  which  have  been  done  regu- 
larly and  which  are  told  to  them  to  do. 

Q.  Now  I  show  you  a  few  random  checks.  Dr. 
Baro.  I  show  you  a  check  dated  September  6,  1943, 
issued  by  Mr.  Woynicz  to  his  wife,  and  ask  you 
whether  or  not,  in  your  opinion,  Mr.  Woynicz  was 
competent  to  understand  the  purpose  of  that  check  ? 

A.  I  feel  that  he  was  competent  to  understand 
what  he  was  doing. 

Q.     I  show  you  a  check  dated  October  12,  1942, 
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the  next  in  order,  and  ask  you  the  same  question? 

A.     That  is  the  same  answer. 

Q.  I  show  you  another  check,  dated  October  5, 
1942,  and  ask  you  the  same  question  *? 

A.     The  same  answer. 

Mr.  Weber:     That  is  all. 

The  Court :  Anything  further  with  this  witness  ? 
Are  you  through  ? 

Mr.  Weber :     No  further  questions. 

Redirect  Examination 

By  Mr.  Riseley : 

Q.  Do  you  have  any  qualifications  you  wish  to 
make  of  any  of  the  answers  you  have  given  to  Mr. 
Weber,  Dr.  Baro*? 

A.     I  would  like  to,  if  I  am  permitted.  [114] 

The  Court:     Well,  go  ahead,  go  ahead. 

A.  The  situation  with  a  mental  patient  is  such, 
your  Honor,  that  I  happen  to  have,  very  often, 
patients  sent  to  me  who  are  mentally  ill,  but  still 
they  comprehend  very  well  the  value  of  money  be- 
cause it  is  their  own  money.  There  is  one  particular 
instance  where  a  woman  argued  with  me  for  about 
an  hour  about  the  fee  of  the  examination.  And  I 
do  not  feel  that  that  has  any  bearing  on  com- 
petency or  incompetency.  That  is  my  qualification 
which  I  would  like  to  make. 

Mr.  Riseley:     No  other  questions. 

Mr.  Weber:     No  questions. 

The  Court :     You  are  excused. 
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Mr.  Riseley :     The  defendant  rests,  your  Honor. 

The  Court :     Any  rebuttal  ? 

Mr.  Weber:  There  are  some  depositions  here  of 
Mr.  Zimmerman  and  Mr.  Simon,  and  while  I  do  not 
believe  they — let  me  put  it  this  way — in  view  of  the 
fact  that  the  conduct  of  the  two  attorneys  in  New 
York  has  been  drawn  into  question,  I  would  like  to 
complete  the  record  by  offering  their  depositions. 

The  Court :     In  rebuttal  of  their  evidence  ? 

Mr.  Weber:    Yes. 

The  Court:     You  may  do  so. 

Mr.  Weber:  I  stated  two;  I  meant  three  attor- 
neys, Messrs.  Klaw,  Simon,  and  Zimmerman.  [115] 

Mr.  Riseley :  Your  Honor,  in  qualification  of  his 
two  depositions  I  would  like  permission  to  intro- 
duce into  evidence 

The  Court:  He  is  offering  his  case  now.  Let  us 
do  this  in  some  regular  order. 

Mr.  Weber :  I  offer  into  evidence  the  deposition 
of  J.  Charles  Zimmerman  taken  on  November  18, 
1949,  pursuant  to  stipulation  of  counsel  for  both 
sides. 

The  Court:     Admitted. 

Mr.  Weber :     Does  the  court  desire  that  I  read  it  ? 

The  Court:  You  can  tell  me  what  is  in  it,  can't 
you? 

Mr.  Weber :  Yes ;  I  can  summarize  it  if  the  court 
desires. 

The  Court:  Counsel  agree  on  it,  that  you  may 
read  a  summary.  If  he  does  not,  I  shall  have  to  go 
into  it. 


I 
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Mr.  Weber:  I  can  state  parenthetically  that  the 
deposition  of  Mr.  Zimmerman  indicates,  in  sub- 
stance, that  there  were  protracted  meetings  with 
Mr.  Woynicz;  the  contract  was  discussed  in  detail; 
a  nmnber  of  objections  were  made  by  Mr.  Woynicz, 
including  those  mentioned  by  the  witness,  namely, 
the  visitation  privilege  was  stricken  out  on  behalf 
of  Mr.  Woynicz. 

Mr.  Woynicz  also  objected  to  the  provision  with 
respect  to  the  deadline  for  the  removal  from  the 
premises. 

Mr.  Woynicz,  after  reading  a  draft  of  the  con- 
tract, also  insisted  on  the  insertion  of  a  clause  in  the 
contract  permitting  Robert  to  remove  certain 
tools.  [116] 

In  addition  to  that,  the  witness  refers  to  other 
objections  made  by  Mr.  Woynicz.  The  witness  also 
details — not  ''details" — there  is  some  testimony  con- 
cerning the  discussions  had  with  Mr.  Woynicz  with 
respect  to  his  earnings.  It  was  pointed  out  to  him 
that  the  war  time  earnings  which  were  then  being 
earned  by  Mr.  Woynicz  had  a  bearing  upon  the 
issues  before  a  court  in  fixing  alimony.  Those  mat- 
ters were  pointed  out  to  him. 

There  is  a  complete  refutation  of  the  testimony 
of  Moscow  trials  or  any  other  acts  of  misconduct 
or  alleged  misconduct  which  Mr.  Woynicz  places  at 
the  door  of  Mr.  Zimmerman.  And,  in  short,  this  is 
a  rebuttal  of  the  testimony  of  Mr.  Woynicz  con- 
cerning acts  which  transpired  in  the  office  of  Mr. 
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Zimmerman,  and  also  confirms  the  testimony  of 
Mr.  Woynicz  so  far  as  the  completeness  of  the  dis- 
cussion is  concerned  and  so  far  as  the  terms  of  the 
contract  are  concerned,  and  that  Mr.  Woynicz  knew 
the  contents  of  the  contract  and  assented  to  it. 

The  Court:  Do  you  understand  that?  Is  that 
the  contents  of  that  deposition,  in  general? 

Mr.  Riseley:  Well,  that  is  in  general,  your 
Honor.   But  as  to  all  three  of  the  depositions 

The  Court:  Let  us  take  up  one  at  a  time  now. 
Open  this  deposition  so  we  can  see  what  is  in  it. 
Do  you  agree  with  him  that  that  is  a  statement  of 
that  deposition? 

Mr.  Riseley :  In  general,  as  to  the  contents  of  it ; 
yes.  [117] 

The  Court:  All  right;  it  will  be  admitted.  Now, 
what  next  ? 

The  Clerk:  Your  Honor,  do  I  understand  that 
the  deposition  of  J.  Charles  Zimmerman  is  admitted 
into  evidence? 

The  Court :     It  is  admitted. 

The  Clerk:  That  will  be  Plaintiff's  Exhibit  No. 
11. 


PLAINTIFF'S  EXHIBIT  No.  11 

(Endorsed:     Filed  Feb.  2,  1950) 

[Deposition  of  J.  Charles  Zimmerman  taken  Nov. 
18, 1949.  See  page  223  to  249  of  this  printed  record.] 
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The  Court:     File  it  then.   What  is  the  next  one? 

Mr.  Weber :  The  deposition  of  the  witness  Joseph 
L.  Simon  discloses,  in  substance,  that  Mr.  Simon, 
who  was  then  the  law  partner  of  Mr.  Zimmerman, 
was  present  at  one  or  two  of  the  meetings  which 
took  place  in  that  office;  that  he  heard  the  dis- 
cussion of  the  contract;  that  Mr.  Woynicz  knew 
what  was  going  on  and  knew  that  the  parties  were 
negotiating  a  settlement  agreement  which  would 
determine  his  obligations  to  his  wife. 

He  testifies  further  that  he  was  present  at  the 
time  Mr.  Woynicz  signed  it  and  that  he  took  Mr. 
Woynicz 's  signature,  and  that  at  the  time  the  con- 
tract was  signed  Mr.  Woynicz  was  under  no  re- 
straint or  disability  whatsoever;  that  he  appeared 
to  know  what  was  contained  in  the  contract  and 
knew  what  it  was  all  about. 

Mr.  Riseley:  With  the  qualification  that  the 
deposition  of  Mr.  Simon  conflicts  in  very  material 
respects  with  the  one  of  Mr.  Zimmerman 

The  Court:  Well,  let  us  find  out.  What  does 
that  deposition  [118]  disclose?  That  is  what  we 
are  seeking  now.  You  can  argue  conflicts  when  the 
time  comes,  if  there  are  any.  Does  it  disclose  what 
he  stated? 

Mr.  Riseley:  I  am  not  admitting  that  it  is  true, 
but  I  will  say  in  general 

The  Court :     I  know  that.  I  understand  that. 

Mr.  Riseley:  Generally,  there  is  testimony  to 
that  effect  in  the  deposition. 
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The  Court:  I  am  asking  you  about  this  deposi- 
tion. Can  you  understand  me?  I  am  asking  you 
does  the  deposition  disclose  what  he  states  this  wit- 
ness states  ?  That  is  all  we  have  now. 

Mr.  Riseley:     Yes. 

The  Court:     That  is  admitted,  then. 

The  Clerk:  That  is  Plaintiff's  Exhibit  No.  12 
into  evidence,  the  deposition  of  Mr.  Simon. 


PLAINTIFF'S  EXHIBIT  No.  12 

(Endorsed:     Filed  Feb.  2,  1950) 

[Deposition  of  Joseph  L.  Simon  taken  on  behalf 
of  the  plaintiff  Nov.  17,  1949.  See  pages  250  to  266 
of  this  printed  record.] 


Mr.  Weber :  I  offer  into  evidence  the  deposition 
of  Jack  Klaw,  similarly  taken  on  November  17, 
1949. 

The  deposition  of  Mr.  Klaw  is  to  the  following 
effect:  He  was  the  attorney  for  Mrs.  Woynicz  in 
the  separation  action,  and  he  testifies  that  there  were 
protracted  negotiations  covering  many,  many  weeks 
between  himself  and  Mr.  Zimmerman.  During  that 
time  Mr.  Woynicz  made  a  number  of  counter 
propositions.  The  matter  of  alimony  was  fought 
back  and  forth.  It  was  the  subject  of  considerable 
debate.  [119] 
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He  testifies  further,  in  corroboration  of  Mr.  Zim- 
merman, that  the  negotiations  were  in  all  respects 
proper  and  free  of  any  restraint;  and  it  also  dis- 
closes the  fact  that  Mr.  Woynicz  evidenced  famili- 
arity with  what  was  going  on,  and  that  in  the  con- 
tract he  made  a  number  of  objections  to  specific 
clauses. 

The  Court:  What  do  you  say  to  that,  about 
his  statement? 

Mr.  Riseley:     Well,  that  is  the  substance  of  it. 

The  Court:     It  will  be  admitted. 

The  Clerk:  That  is  Plaintiff's  Exhibit  No.  13, 
the  deposition  of  Jack  Klaw,  into  evidence. 


PLAINTIFF'S  EXHIBIT  No.  13 

(Endorsed:     Filed  Feb.  2,  1950) 

[Deposition  of  Jack  Klaw  taken  on  behalf  of  the 
plaintiff,  Nov.  17,  1949.  See  pages  267  to  280  of  this 
printed  record.] 


The  Court:     Any  further  rebuttal? 

Mr.  Weber :  Just  one  more  question  of  Mr.  Woy- 
nicz. Would  you  take  the  stand  on  one  point?  No 
further  rebuttal.    That  is  all. 

The  Court:  No  further.  He  said  he  does  not 
want  it.   Anything  further  from  you? 

Mr.  Riseley:  By  way  of  impeachment  of  one 
of  the  depositions,  your  Honor,  a  letter  that  I  would 
like  to  introduce. 
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The  Court :     Submit  it  to  counsel. 

Mr.  Weber:     No  objection. 

The  Court :  It  will  be  admitted.  What  does  that 
show  ?  Tell  me  what  is  in  that  letter. 

Mr.  Eiseley:  This  is  a  letter  from  Attorney 
Zimmerman  to  Leonard  Woynicz  and  admits  that 
in  the  course [120] 

Mr.  Weber:  May  I  suggest  the  letter  be  read? 
It  is  not  too  long,  your  Honor. 

The  Court :     You  may  read  it.  Go  ahead. 

Mr.  Riseley :     (Reading  as  follows.) 


DEFENDANT'S  EXHIBIT  A 

"Law  Offices 

Zimmerman  and  Simon 

1101  National  City  Bank  Building, 

17  East  42nd  Street, 

New  York. 

"December  9,  1942 

"Mr.  Leonard  Woynicz, 

"c/o  N.  Y.  Thread  Grinding  Corp., 

"237  Lafayette  Street, 

"New  York,  N.Y. 

"Dear  Mr.  Woynicz: 

"Your  letter  dated  December  4th  in  which  you 
state  that  my  bill  of  December  1st  is  an  additional 
bill  and  that  it  does  not  make  sense,  came  to  me  as 
a  great  surprise. 
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"In  the  course  of  your  trying  work  it  is  possible 
for  events  to  escape  your  memory.  I  will,  therefore, 
recall  to  you  what  happened  while  you  sat  at  my 
desk  in  my  office  at  the  time  I  delivered  to  you  the 
signed  papers  last  September.  I  had  explained  to 
you  that  I  felt  that  the  services  I  had  rendered  [121] 
entitled  me  to  a  payment  far  in  excess  of  the  sum  of 
$500.00.  At  the  time  we  agreed  that  $500.00  was  the 
amount  that  you  would  pay  and  I  would  accept.  Do 
you  not  recall  that  you  took  from  your  pocket  your 
bank  book  and  showed  me  that  because  of  the  heavy 
payments  you  were  called  upon  to  make  at  that  time 
that  your  balance  was  not  very  large?  Do  you  not 
recall  that  you  told  me  that  you  were  purchasing  a 
home  for  your  children  in  Long  Island  and  that  you 
would  be  called  upon  to  make  a  substantial  payment 
for  that  purpose  and  that  you  suggested  that  you 
would  give  me  $400.00  at  the  time  and  the  balance 
of  $100.00  a  little  later  when  you  had  replenished 
your  bank  accounts  I  freely  agreed  with  you  and 
did  not  disturb  you  until  November.  At  that  time 
I  wrote  you  asking  you  to  send  me  the  balance  and 
when  I  did  not  get  a  reply  to  my  letter  of  November 
17  when  I  wrote  you  about  the  ring  and  the  Christ- 
mas Tree  ornament,  I  waited  until  the  end  of  the 
month  and  then  sent  my  bill  in  the  regular  course 
on  December  1st.  Does  this  not  refresh  your  mem- 
ory as  to  what  happened  at  my  office  when  you 
promised  to  send  me  the  remaining  $100.00  at  a 
later  date? 

"I  remember,  Mr.  Woynicz,  how  often  you  stated 
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to  me  that  money  is  not  everything  and  that  once 
an  agreement  is  made  a  man  should  live  up  to  it. 
I  also  [122]  remember  that  I  told  you  at  the  very 
start  that  I  would  never  quarrel  with  you  about 
fees.  If  this  letter  brings  back  to  your  memory 
something  which  you  have  overlooked,  I  am  sure 
that  I  may  expect  your  check  by  return  mail. 

"Cordially  yours, 

'Vs/  J.  CHAS.  ZIMMERMAN." 


The  Court:     That  is  admitted.    Go  ahead. 

The  Clerk:  Defendant's  Exhibit  A  in  evidence. 
[Defendant's  Exhibit  A — See  foregoing  letter 
read  by  Mr.  Riseley.] 

Mr.  Riseley:     Nothing  further,  your  Honor. 

The  Court:     Both  sides  rest? 

Mr.  Weber:     Yes. 

The  Court:  You  may  proceed  with  the  argu- 
ment, if  you  want  to  argue. 

Mr.  Weber:  May  it  please  the  court,  I  propose 
to  make  this  a  very  brief  argument. 

The  Court :     Very  well,  go  ahead. 

Mr.  Weber:  Does  the  court  desire  argument  at 
all? 

The  Court:  If  you  want  to  argue,  I  am  giving 
you  the  opportunity,  both  of  you.  If  you  want  to, 
go  ahead ;  if  you  do  not,  say  so. 
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Opening  Argument  on  Behalf  of  Plaintiff 

By  Mr.  Weber : 

Here  is  the  situation  where  a  man  has  testified 
that  he  knows  he  is  being  sued  in  a  separation  ac- 
tion, knows  alunony  [123]  is  requested,  knows  coun- 
sel fees  are  requested,  calls  up  the  attorney  for  the 
wife,  consults  one  lawyer  and  then  his  partner  re- 
fers him  to  a  friend  of  his,  Mr.  Zimmerman.  He 
goes  to  Mr.  Zimmerman's  office  and  in  the  course 
of  those  negotiations  the  contract  is  explained  to 
him,,  as  Mr.  Woynicz  acknowledged.  He  insists  on 
certain  changes  in  it  after  reading  a  draft. 

The  Court :     By  contract  what  do  you  mean  1 

Mr.  Weber:     The  separation  agreement. 

The  Court :  The  separation  agreement.  Did  they 
enter  into  a  decree  of  separation  ? 

Mr.  Weber:  No.  The  wife,  thereafter,  in  reli- 
ance on  that  contract 

The  Court:     Sued  for  divorce? 

Mr.  Weber:  She  sued  for  separation,  and  in  re- 
liance upon  it,  she  dropped  the  action  and  has  never 
resumed  the  action.  In  other  words,  the  agreement 
required  or  acknowledged  that  the  separation  action 
had  been  discontinued  by  the  wife  and  that  this 
agreement  was  to  supersede  that  action. 

The  Court:     They  are  not  divorced,  then? 

Mr.  Weber:  Well,  we  have  this  involvement  in 
Florida:  In  1947,  when  Mr.  Woynicz  went  there, 
he  went  there  in  January  of  1947,  and  after  a  90- 
day  residence  period  he  filed  action  for  divorce  in 
May  of  1947,  in  Florida,  and  she  never  appeared  or 
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defended  that  action  and  service  was  never  made 
personally  [124]  upon  her  in  Florida.  A  service  was 
made  by  publication,  and  in  that  manner  a  divorce 
was  obtained,  but  it  has  no  e:ffect  upon  this  separa- 
tion agreement. 

The  Court:  The  divorce  decree  did  not  refer  to 
the  separation  agreement"? 

Mr.  Weber :     No ;  it  did  not. 

The  Court :     Co  ahead.  I  understand. 

Mr.  Weber:  In  the  course  of  these  visits  to  Mr. 
Zimmerman's  office,  your  Honor  will  recall  that  the 
witness  Woynicz  testified  that  he  himself  pointed 
out  that  he  did  not  want  his  wife  to  have  visitation 
privileges  as  requested  in  the  agreement  and  in- 
sisted that  that  provision  be  removed. 

He  also  asked  for  an  extension  of  time  within 
which  to  remove  certain  personal  property  from 
the  premises. 

There  was  also  his  insistence  on  the  provision  with 
respect  to  the  removal  of  tools  from  the  premises. 

The  testimony  of  Woynicz  was  that  he  plainly 
knew  what  the  $350  was  for.  He  acknowledged  that 
he  knew  that  the  $350  was  in  payment  to  Mr.  Klaw 
for  his  counsel  fees. 

He  testified  further  that  he  knew  that  the  $150 
represented  three  installments  of  the  alimony  called 
for  by  the  separation  agreement,  from  August  23, 
1942,  to  September  23,  1942. 

In  addition  to  that,  he  testified  further  that  he 
knew  that  the  question  of  alimony  was  being  in- 
volved.   All  this,  your  Honor,  on  the  testimony  of 
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Mr.  Wo^Tiicz,  which  appears  [125]  without  contro- 
versy. 

In  addition  to  that,  we  have  the  depositions,  of 
course,  of  Mr.  Zimmerman,  Mr.  Simon,  and  Mr. 
Klaw  indicating  the  complex  and  protracted  nature 
of  the  negotiations  during  which  time  Mr.  Woynicz 
knew  what  was  going  on. 

Of  course,  we  all  know  that  the  ultimate  test  to 
be  applied  is  not  whether  a  person  was  in  an  ex- 
treme state  of  nervousness,  or  had  lapses  of  mem- 
ory, but,  as  the  cases  prescribe,  the  important  test 
is:  Did  the  defendant  know  that  he  was  entering 
into  a  separation  agreement.  And  I  think  the  cases 
uniformly  hold  that  many  persons  under  different 
forms  of  stress,  mental  and  physical,  have  complete 
competence  to  enter  into  agreements  as  long  as  they 
understand  and  know  the  nature  of  the  transaction 
that  they  are  entering  into.  And  in  view  of  the  mi- 
contradicted  testimony  from  the  defendant  himself, 
we  have  an  indication  that  he  fully  was  aware  of 
what  was  going  on,  and  that  he  was  entering  into  a 
contract  of  separation  with  his  wife  and  so  under- 
stood it. 

Quite  apart  from  that,  we  have  an  additional  fea- 
ture to  this  case  that  removes  it,  I  think,  from  any 
area  of  controversy.  We  have  a  series  of  payments 
under  the  contract  for  upwards  of  four  years.  And 
I  have  the  authorities  here — I  need  not  dwell  upon 
it — that  where  there  is  any  act  on  the  part  of  a  de- 
fendant indicating  his  compliance  with  the  provi- 
sions of  a  contract,  after  he  knows  of  the  existence 
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of  tlie  [126]  contract  and  after  the  alleged  disability 
is  removed — any  act  on  his  part  in  compliance  there- 
with is  in  effect  a  ratification  of  the  agreement. 

And  there  is  no  controversy  here  whatever,  and 
corroborated  by  his  daughter,  that  he  made  these 
payments  for  over  four  years.  He  knew  that  they 
were  called  for  by  the  separation  agreement  and 
issued  his  checks  accordingly. 

And  so,  in  our  view,  as  a  matter  of  law  the  de- 
fendant cannot  be  heard  to  consent  by  silence  and 
then,  at  a  convenient  time,  four  years  later,  seek  to 
repudiate  the  agreement. 

Argument  on  Behalf  of  Defendant 

By  Mr.  Eiseley: 

Your  Honor,  answering  his  last  point  first,  the 
sad  thing  about  a  man's  incompetency  is  that  he 
very  often  does  not  know  about  it  at  the  time;  he 
does  not  discover  it  himself.  You  go  into  any  mental 
institution  and  half  of  the  inmates  will  pursue  you 
and  say:  "Get  me  out  of  here.  I  am  not  crazy." 
We  have  all  had  that  happen  in  the  practice  of  law. 

And  so  far  as  the  payments  for  four  years  were 
made,  he  did  send  a  letter  when  he  began  to  recover 
in  1947,  through  his  attorneys,  repudiating  the 
agreement  on  the  ground  it  was  improperly  pro- 
cured and  other  grounds,  and  the  letter  counsel  has 
submitted  into  evidence. 

So  there  are  numerous  cases  that  an  insane  man 
cannot  be  further  estopped  by  his  own  acts.  Dexter 
V.  Hall,  a  Supreme  Court  case  that  I  cite  in  my 
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trial  brief,  is  perhaps  the  leading  authority  on  that. 

In  the  separation  agreement  itself,  I  might  say  in 
passing,  as  I  say  in  the  trial  brief,  there  is  a  ques- 
tion of  public  policy  as  to  its  terms,  in  that  it  pur- 
portedly forbids  the  wife  from  bringing  suit  so  long 
as  he  kept  up  with  it,  and  mortgaged  her  redress  to 
the  courts  as  far  as  divorce  action  is  concerned;  in 
other  words,  would  allow  the  defendant  to  live  in 
adultery.    But  that  is  merely  a  point  in  passing. 

An  ordinary  separation  agreement  has  to  be  fairly 
entered  into,  and  without  duress  or  mistake  or  fraud 
or  anything.  It  is  different  from  any  ordinary  con- 
tract. It  is  a  special  kind  of  contract. 

I  cited  in  my  trial  brief  a  case  of  the  United 
States  Supreme  Court  where  they  mention  the  New 
York  Rule  that  a  separation  agreement  is  a  special 
kind  of  contract,  and  they  cite  New  York  cases  on 
it  in  that  case,  that  the  plaintiff  has  to  show  that  it 
was  fair  under  all  the  circumstances  when  it  was 
entered  into. 

And  I  submit  here,  if  there  ever  was  an  agree- 
ment that  was  not  fairly  entered  into,  because  of  the 
mental  condition  and  all  of  the  circumstances  sur- 
rounding the  defendant  at  that  time,  this  was  such 
an  agreement,  if  there  ever  was  one. 

You  have  heard  the  testimony  as  to  what  his  men- 
tal state  was  and  you  have  heard  the  opinion  of  the 
expert  psychiatrist,  [128]  a  man  who  has  studied  it 
all  his  life.  I  could  not  hope  to  understand  psychia- 
try. I  have  not  had  the  learning  and  I  can't  dis- 
cuss it. 
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That  is  the  whole  trouble  with  this  question  of 
incompetency.  And  it  is  the  same  thing  that  we 
argued  when  we  argued  the  motion  for  summary 
judgment,  is  that  the  things  that  a  man  does  who  is 
incompetent  are  not  reasonable,  like  making  the 
payments.  If  he  thought  he  could  not  make  them,  is 
it  reasonable  to  make  them?  Well,  we  cannot  con- 
sider that,  because  what  a  man  thinks  when  he  is 
incompetent  is  not  reasonable. 

The  test  is  not  only  just  that  he  knew  what  he  was 
doing,  but  did  he  know  what  he  was  doing  and  the 
consequence  of  his  act.  And  we  have  adequate  tes- 
timony, it  seems  to  me,  to  establish  the  fact  that  he 
did  not  know  the  consequences  of  his  act  when  he 
entered  into  this  agreement,  and  did  not  recover 
until  late  in  1947. 

I  might  clarify  a  point  that  counsel  made  on  the 
Florida  divorce  action.  That  action  did  not  adjudi- 
cate the  duty  of  the  defendant  to  support  his  wife. 
He  still  has  that  duty.  In  other  words,  that  was  not 
terminated  by  this  agreement  or  the  failure  of  this 
agreement  will  not  mean  that  he  won't  have  to  sup- 
port his  wife.  He  will  still  have  that  duty  to  sup- 
port her,  but  the  question  is  as  to  how  much.  And 
they  have  not  shown  that  this  is  a  fair  agreement, 
and  certainly  under  the  [129]  circumstances  it  is 
not  a  fair  agreement  on  the  amounts  that  are  called 
for  to  be  paid  under  it  and  she  get  the  house  and  all 
the  terms  of  it. 

It  is  on  its  face  an  unfair  agreement,  particularly 
when  coupled  with  his  testimony  as  to  the  mental 
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condition  of  the  defendant  at  the  time  he  entered 
into  it. 

I  have  nothing  further.   Thank  you,  your  Honor. 

The  Court:     Any  reply? 

Closing  Argument  of  Plaintiff 

By  Mr.  Weber : 

Just  briefly  replying,  if  I  may,  it  is  very  inter- 
esting to  note  that  after  the  four-year  lapse,  when 
the  defendant  elected  to  repudiate  the  agreement, 
his  attorneys  sent  a  letter  to  Mrs.  Wojoiicz  and  one 
to  him,  I  suppose,  that  if  there  were  any  question 
about  his  competency  at  the  time  he  signed  the 
agreement,  he  certainly  would  have  asserted  it  in 
that  letter  of  repudiation.  And  it  is  interesting  to 
note  that  in  a  letter  of  repudiation  that  his  Florida 
lawyers,  who  were  representing  him  in  a  divorce 
action,  in  a  letter  that  they  sent  to  Mrs.  Woynicz, 
they  do  not  say  anything  at  all  about  mental  incom- 
petence on  the  part  of  Mr.  Woynicz  at  the  time  he 
signed  the  agreement.  And  it  strikes  me  that  there 
certainly  would  have  been  such  claim  in  that  letter 
of  repudiation  by  his  attorneys  if  there  were  any 
legal  basis  for  the  repudiation  of  the  agreement,  as. 
attempted  here,  on  the  ground  of  [130]  the  mental 
incompetency  of  Mr.  Woynicz. 

So  far  as  the  separation  agreement  is  concerned, 
I  do  not  know  whether  counsel  expects  this  court 
to  try  the  separation  action.  As  we  understand  it, 
the  contract  entered  into  between  the  parties  is  like 
any  other  contract. 
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The  issue  before  this  court  is  whether  or  not  he 
knew  what  he  was  signing,  and  the  fact  that  other 
amounts  might  have  been  agreed  upon  does  not  alter 
the  binding  effect  of  a  contract,  whether  it  be  for 
$50.00  a  week  or  for  some  other  amount. 

And  in  this  connection  I  desire  to  point  out  to  the 
court  that  he  has  admitted  that  he  paid  nothing, 
nothing  at  all  to  his  wife  since  October,  1949.  And 
here  is  a  man  who  gets  his  wife  to  sign  a  seperation 
agreement,  pays  on  it  for  four  years,  then  goes 
down  to  Florida  and  gets  an  ex  parte  divorce,  if  I 
can  coin  a  phrase,  and  then  discontinues  payments 
to  his  wife.  She  is  in  New  York.  And  he  comes  up 
here  and  he  says:  "Well,  I  still  recognize  she  has  a 
right  to  support,  but  I  do  not  want  to  recognize 
this  agreement." 

The  Court:  This  case  involves  the  competency 
of  the  defendant  as  at  the  time  that  the  separation 
agreement  was  executed  between  him  and  his  wife. 

It  seems  that  the  evidence  discloses  very  clearly  to 
the  court  that  he  had  knowledge  and  knew  what  he 
was  doing;  he  was  perfectly  competent  at  the  tune 
he  signed  this  separation  agreement.  [131] 

His  conduct,  his  actions  and  activities  in  life  from 
that  time  on  conclusively  show  that  he  had  knowl- 
edge and  was  perfectly  competent  in  signing  the 
separation  agreement.  Every  act  in  his  life  for  those 
four  years — president  of  a  corporation,  been  signing 
checks  under  this  separation  agreement,  recogniz- 
ing its  validity — he  knew  what  he  was  doing  and 
knew  what  had  been  done. 
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Now  to  come  in  at  this  late  date,  four  years,  after- 
wards, functioning  under  that  agreement,  and  ask 
the  court  to  say  he  was  incompetent  at  that  time, 
when  the  evidence  here  does  not  show  he  was  in- 
competent at  all,  would  be  manifestly  an  injustice 
done. 

Here  we  have  a  valid  and  subsisting  and  existing 
separation  agreement  executed  between  these  par- 
ties, and  they  both  knew  what  they  were  doing.  Not 
only  that,  but  they  were  advised  by  counsel.  They 
both  had  lawyers  and  negotiated.  Everything  was 
explained  to  him.   He  was  not  taken  by  surprise. 

The  Court:  I  have  reached  the  conclusion,  and 
it  is  very  clear  to  me,  without  any  question  under 
this  evidence,  that  the  cause  of  action  alleged  in  this 
complaint  is  established  and  the  findings  for  the 
plaintiff  as  prayed  for  in  the  complaint. 

Now,  what  is  the  next  case  ? 

Mr.  Riseley:     Findings? 

The  Court :  Yes,  I  say,  unless  you  want  to  waive 
them.  [132] 

Mr.  Riseley:     No. 

The  Court:  I  say  findings  will  be  prepared,  and 
present  a  decree  in  accordance  with  the  rules  of  the 
court,  unless  you  waive  findings. 

Certifiicate 

I  hereby  certify  that  I  am  a  duly  appointed,  qual- 
ified and  acting  official  court  reporter  of  the  United 
States  District  Court  for  the  Southern  District  of 
California. 
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I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  25th  day 
of  April,  A.D.,  1950. 

/s/  ALBERT  H.  BARGION, 
Ofiicial  Reporter. 


Friday,  March  24,  1950 

The  Clerk:  Shall  I  call  the  calendar,  your 
Honor  ? 

The  Court:     Yes,  call  the  case. 

The  Clerk:  No.  9324-PH-Civil,  Alexandra  Woy- 
nicz V.  Leonard  Woynicz,  motion  of  defendant  to 
amend  findings  and  to  make  findings  more  certain, 
and  objections  to  findings.  Also,  motion  of  defend- 
ant for  new  trial. 

My  record  shows  Mr.  Daniel  A,  Weber  present  for 
the  plaintiff,  and  Mr.  Jerry  B.  Riseley  for  the  de- 
fendant. 

The  Court:  You  may  proceed.  You  have  two 
motions ;  one,  to  make  findings  more  definite  and  to 
object  to  the  findings.  We  will  take  that  first. 

Mr.  Riseley :  If  it  please  the  court :  I  think  if  I 
can  argue  my  motion  for  a  new  trial  first,  it  will 
make  it  more  definite  just  what  my  objections  are 
to  the  findings. 
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The  Court:  We  will  get  at  it.  Why  can't  we 
have  the  objections  to  the  findings  first,  and  then 
your  motion  for  a  new  trial  will  follow.  Let's  hear 
the  motion  objecting  to  the  proposed  findings  first. 

Mr.  Riseley:  All  right,  your  Honor.  As  I  say 
in  my  motion,  the  findings  are  objected  to  because 
they  are  uncertain,  and  in  order  to  tell  what  was 
found  you  have  to  look  at  the  complaint.  In  essence, 
all  that  is  said  is  that  all  of  the  allegations  of  the 
plaintiff's  complaint  are  true  [135]  and  that  the 
defenses  of  the  defendant  are  without  merit,  and 
actually  that  isn't  a  finding  at  all.  A  judgment  for 
the  plaintiff  tells  you  the  same  thing. 

He  also  ignores  the  construction  of  the  agreement 
that  is  sued  on,  and  I  think  I  can  go  into  that  now, 
as  to  why  this  agreement  has  to  be  construed.  I 
intended  to  take  this  up  with  the  motion  for  the 
new  trial. 

The  Court:  You  can  take  it  up  any  way  you 
want  to.  I  am  not  trying  to  regulate  your  argu- 
ment, but  I  am  saying  that  the  motions  ought  to  be 
taken  up  separately. 

Mr.  Riseley:  Well,  there  is  a  serious  public 
policy  question,  in  fact,  two  of  them,  in  this  agree- 
ment. That  is  Exhibit  A  to  the  complaint.  I  don't 
know  if  it  was  moved  to  the  amended  complaint  or 
not.  It  was  introduced  in  evidence,  and  here  are 
the  two  paragraphs  that  are  in  question: 

''Eighth:  If  the  Husband  defaults  in  the  due 
performance  of  any  of  the  terms,  conditions,  and 
covenants  of  this  agreement  on  his  part  to  be  per- 
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formed,  the  Wife  shall  have  the  right  to  bring  an 
action  either  for  a  legal  separation  or  for  support 
and.  maintenance,  or  for  both,  and  in  any  such  action 
she  shall  have  the  right  to  ask  for  and  obtain  tem- 
porary and  permanent  alimony  and  counsel  fees. 

^' Ninth:  Unless  terminated  as  in  paragraph 
'First'  [136]  aforesaid,  this  agreement  shall  survive 
any  order  for  the  payment  of  alimony," — 
and  paragraph  ''First"  terminated  it  on  the  death 
of  the  wife,  or  in  case  of  remarriage,  or  granting 
of  a  divorce  in  favor  of  the  husband,  or  repudia- 
tion, or  death  of  the  husband. 

The  Court:  It  seems  after  looking  over  the  find- 
ings that  the  objections  were  due  on  the  20th,  and 
so  I  signed  them.  So  your  objections  to  the  findings 
are  late,  but  the  motion  for  a  new  trial  is  in  time. 
As  to  the  findings,  I  settled  them  on  the  20th. 

Mr.  Riseley :     I  filed  my  objections  here. 

The  Court:     Before  the  20th? 

Mr.  Riseley:     Yes. 

The  Court:  Well,  unless  you  did,  it  seems  that 
the  time  for  the  objections  to  findings  has  gone  by. 

Mr.  Riseley:  I  believe  I  had  a  letter  from  the 
clerk  telling  me  the  motion  had  been  filed  as  of 
March  17th.  Here  is  a  letter  I  received  from  Mr. 
Francis  E.  Cross.   It  says  in  the  postscript: 

"The  motion  of  defendant  to  amend  findings  and 
to  make  findings  more  certain  and  objections  to  find- 
ings, filed  on  March  17th,  1950,  and  noticed  for 
April  3rd,  1950,  is  likewise  advanced  for  hearing  to 
Friday,  March  24th,  1950,  at  10:00  A.  M."  [137] 
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The  Court:  Did  you  file  any  objections  to  the 
findings  before  the  20th  of  the  month'?  Does  the 
record  show  that,  Mr.  Clerk? 

The  Clerk :     I  am  looking  for  the  file,  your  Honor. 

The  Court:  That  is  what  I  am  trying  to  get  at. 
You  see,  if  you  file  them  within  five  days,  according 
to  the  rules,  then  they  were  subject  to  being  settled 
on  the  20th. 

Mr.  Riseley :  This  one  is  dated  March  17th.  Here 
is  my  forwarding  letter  of  March  16th. 

The  Court:  Did  you  file  any  objections  to  the 
findings  before  the  20th?  Is  there  any  record  here 
showing  it? 

Mr.  Riseley :  I  put  them  in  the  mail  and  the  clerk 
got  them. 

The  Clerk:  May  I  see  that  letter,  Mr.  Riseley, 
please  ? 

(The  letter  was  handed  to  the  clerk.) 

The  Court:  Because  we  would  have  to  resettle 
these  findings  if  that  isn't  correct.  That  seems  to 
be  the  record  here  before  me,  as  to  the  findings,  I 
mean.  We  will  dispose  of  that  motion  first,  if  it 
has  not  come  in  too  late. 

The  Clerk :  This  is  what  I  am  after,  your  Honor. 
Is  this  the  document  referred  to  there? 

Mr.  Riseley:     Yes,  filed  March  17th. 

The  Clerk:  This  document  was  filed  on  March 
17th  in  the  clerk's  office,  your  Honor,  and  it  was 
noticed  for  hearing  for  April  3rd.  Then  because  of 
your  going  to  be  away  at  [138]  that  time,  it  was 
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advanced  for  hearing  until  today,  so  the  findings 
were  filed  in  time. 

The  Court:  The  findings  were,  but  were  the  ob- 
jections? 

The  Clerk:  I  think  the  objections  were  included 
with  the  motion. 

Mr.  Weber:  Perhaps  I  can  clarify  one  or  two 
points,  your  Honor.  The  proposed  findings,  as  will 
appear  from  the  affidavit  of  service,  were  served 
on  March  10th.  On  March  17th  apparently  Mr. 
Riseley  did  not  file  objections  as  such,  but  he  filed 
a  motion  to  amend  findings,  and  he  is  apparently 
referring  to  that  motion  as  objections.  But  in  ac- 
tuality no  objections  as  such  were  filed  within  five 
days. 

The  Court:  The  rules  require  that,  you  see,  and 
you  have  to  file  objections  within  five  days.  Now, 
I  understand  the  record  shows 

Mr.  Weber :  The  affidavit  shows  they  were  served 
on  the  10th  of  March,  and  assuming  we  allow  a 
half-day  for  mail,  the  fifth  day  would  expire  on 
the  16th  day  of  March,  and  no  objections,  as  such, 
have  been  filed. 

The  Court:  These  findings  were  not  settled  by 
me  until  the  20th. 

Mr.  Weber:     That  is  correct. 

The  Court:  That  is  the  first  question  before  me, 
whether  the  findings  haven't  been  settled,  for  the 
reason  that  you  didn't  get  in  within  the  five  days 
your  objections.  [139] 
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Mr.  Riseley :  I  mailed  them  on  the  16th,  but  they 
are  filed  when  they  get  to  the  clerk's  office,  which 
is  the  17th. 

The  Court :  That  is  the  confusion,  as  to  whether 
or  not  they  reached  there. 

Mr.  Riseley:  I  will  object  also  that  the  findings 
were  not  properly  served.  That  is  why  I  did  not 
get  them.  They  were  not  mailed  to  my  address  of 
record.  They  were  mailed  to  this  other  attorney's 
office,  and  he  has  been  formally  substituted  out.  I 
have  the  envelopes  showing  that. 

The  Court:  I  will  hear  the  nature  of  your  objec- 
tions to  the  findings,  first,  and  we  will  redate  this 
settlement  on  the  20th.  I  will  hear  you,  so  that  you 
will  then  be  in  court,  and  I  will  give  you  the  benefit 
of  all  the  doubt. 

Mr.  Riseley :  The  findmgs  have  never  been  served 
on  me. 

The  Court:     Never  been  served? 

Mr.  Riseley:  Technically  so,  because  they  were 
mailed  to  417  South  Hill,  and  my  address  of  record 
is  215  West  7th  Street. 

The  Court:  We  will  go  ahead  and  hear  your 
motion  and  objections  to  the  findings,  and  I  will 
have  to  redate  this,  that  they  have  been  settled.  We 
will  hear  that  first  and  give  you  an  opportunity  in 
court  to  object  to  the  findings,  and  we  will  take  up 
later  the  motion  as  to  the  new  trial.  There  is  some 
confusion  as  to  this  settlement  of  mine  on  the  20th, 
and  it  will  be  vacated,  and  we  will  try  that  first. 
[140]   I  think  that  is  fair,  and  that  gives  you  all  of 
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the  opportunity  you  have  under  the  rules.  So  you 
continue  to  object  to  the  findings? 

Mr.  Riseley:  I  was  making  the  point  that  it 
would  be  necessary  to  make  findings  as  to  the  con- 
struction and  interpretation  of  this  agreement. 
Paragraph  Eighth  said  that  if  the  husband  defaults 
at  any  time  the  wife  shall  have  a  right  to  bring  an 
action  for  legal  separation  or  for  support  and 
maintenance,  or  both,  if  he  defaults.  Then  Ninth 
says: 

"Unless  terminated  as  in  paragraph  'First'  afore- 
said, this  agreement  shall  survive  any  order  for  the 
payment  of  alimony,  temporary  or  permanent, 
which  may  be  made  in  any  action  which  hereafter 
may  be  instituted  between  the  parties  for  separation 
or  divorce,  and/or  any  interlocutory  or  final  judg- 
ment or  decree  in  such  action  granting  or  denying 
such  alimony,  and/or  any  order  modifying  such 
order,  judgment  or  decree  in  such  action,  and  this 
agreement  shall  not  be  merged  in  any  of  the  afore- 
mentioned orders,  judgments  or  decrees,  but  shall 
survive  the  same." 

In  other  words,  this  agreement,  by  its  terms,  was 
not  capable  of  being  merged  or  put  into  a  decree. 
But  if  you  have  a  separation  agreement,  it  is  not 
a  true  agreement  because  in  a  true  separation  agree- 
ment the  court  can  look  at  it  [141]  at  the  time  it 
comes  up  and  do  a  lot  of  things  with  it.  But  this 
is  different.  They  specifically  hold  this  agreement 
out.  Now,  what  is  the  effect  of  these  two  para- 
graphs ?  Now,  under  Eighth,  if  the  husband  defaults 
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in  the  due  performance,  the  wife  can  have  an  action 
to  bring  a  divorce.  We  can  construe  that  two  ways. 
It  must  mean  something.  Does  it  mean  that  so 
long  as  he  pays  that  $200  per  month  she  can't  bring 
suit  for  divorce  ?  If  that  is  a  reasonable  interpreta- 
tion of  paragraph  Eighth,  of  course  the  whole  state- 
ment would  be  contrary  to  public  policy,  because 
he  would  be  buying  in  effect  the  right  to  commit 
adultery,  the  right  to  violate  any  of  the  terms  of 
their  marriage.  And  it  is  contrary  to  the  laws  of 
the  State  of  New  York  in  common  law,  in  that  the 
parties  cannot  contract  away  any  of  the  incidents 
of  the  marriage.  In  other  words,  you  cannot  contract 
away  your  right  to  sue  for  a  divorce,  any  more  than 
you  can  contract  to  allow  your  husband  to  commit 
adultery  and  not  complain  about  it. 

In  this  case,  under  the  facts  that  we  saw  at  the 
trial,  there  were  some  charges  that  the  husband  was 
running  around.  If  that  was  the  meaning  of  this 
paragraph  Eighth,  if  that  is  the  reasonable  inter- 
pretation, then  the  agreement  would  be  contrary  to 
public  policy,  and  I  have  numerous  authorities  on 
that.  I  believe  I  cited  some  in  the  trial  memoran- 
dum. 

Now,  if  we  look  at  it  another  way  and  say,  well, 
this  [142]  doesn't  prevent  the  wife  from  bringing 
suit  for  divorce,  that  still  doesn't  clear  our  agree- 
ment, because  we  run  into  this  trouble  with  this 
paragraph  Ninth:  This  agreement  is  not  a  separa- 
tion agreement,  it  is  a  bonus  agreement.  Now,  no 
matter  what  the  wife  does,  she  can  go  to  court  and 
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can  sue  for  divorce,  and  separation,  and  the  court 
can  award  her  any  amount  it  sees  fit.  In  addition 
to  that,  if  she  does  go,  is  she  to  get  this  bonus  of 
$50  a  week?  The  effect  of  this  agreement  is  that 
it  will  pay  the  wife  a  bonus  of  $50  a  week,  as  well 
as  all  the  other  things  she  got  in  the  agreement  to 
get  a  divorce.  Actually,  it  amounts  to  an  agreement 
for  divorce. 

Now,  I  have  a  case  here  that  almost  ran  into  that 
same  trouble.  It  came  so  close  to  doing  just  what 
this  agreement  does  that  the  court  almost  held  it 
was  bad.  That  is  Trust  Company  of  America  v. 
Nash,  98  N.  Y.  Supp.  734.  In  this  case  there  was 
a  separation  agreement  which  required  the  husband 
to  pay  the  wife  $50  per  month  so  long  as  she 
should  not  remarry,  and  provided  that  in  case  the 
wife  should  obtain  an  absolute  divorce  the  provision 
should  continue  notwithstanding  any  alimony 
awarded  to  the  wife.  Now,  if  it  had  just  gone  that 
far,  the  agreement  would  have  been  bad,  but  in  this 
agreement  it  said:  "Provided  that  the  decree  of 
divorce  shall  provide  for  no  greater  alimony  than 
$150  per  month  dependent  upon  the  happening  of 
the  same  events."  [143] 

Now,  the  court  says: 

"If  this  agreement  could  fairly  and  reasonably 
be  construed  as  offering  an  inducement  and  advan- 
tage to  the  wife  if  she  would  procure  a  divorce  from 
her  husband,  it  would  clearly  be  contrary  to  public 
policy  and  void."    Citing  cases. 

They  do  not  construe  it  that  way  because  they  say 
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the  saving  feature  in  it  is  the  clause  providing  that 
the  decree  of  divorce  shall  provide  for  no  greater 
alimony  than  $150  per  month,  and  with  that  limita- 
tion on  it,  they  say  that  kept  it  from  being  a  bonus 
agreement,  because  she  could  could  in  no  event  ask 
for  more  than  $150  per  month,  and  she  might  re- 
ceive less.    So  it  wasn't  like  this  agreement. 

In  this  agreement  she  could  ask  for  any  amount 
of  money,  and  you  couldn't  even  take  into  considera- 
tion the  $200  a  month  that  she  was  getting  under 
this  agreement.  That  put  this  agreement  beyond 
the  reach  of  the  court.  That  is  why  it  isn  't  a  separa- 
tion agreement.  They  contracted  away  all  the  juris- 
diction of  the  court  over  this  agreement.  For  that 
reason  I  feel  this  agreement  here  is  void,  as  a  matter 
of  law,  whichever  way  you  interpret  it.  If  you 
interpret  it  that  she  can't  bring  a  suit  for  divorce, 
it  was  without  their  powers  to  make  such  a  contract. 
If  you  interpret  it  that  she  can  bring  a  suit  for 
divorce,  under  paragraph  Ninth  it  puts  the  agree- 
ment in  the  state  that  it  actually  amounts  to  paying 
her  [144]  a  bonus  to  get  a  divorce  because  she 
has  this  money  free  and  clear. 

Section  51  of  the  New  York  Domestic  Relations 
Law,  which  is  merely  a  modification  of  the  common 
law,  provides  that  a  husband  and  wife  cannot  con- 
tract to  alter  or  do  away  with  the  marriage.  That 
was  considered  in  Garlock  v.  Garlock,  279  N.  Y. 
337. 

If  we  construe  this  paragraph  Eighth  that  she 
is  not  to  get  a  divorce,  it  amounts  to  a  corrupt  con- 
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sent  by  the  wife  to  the  commission  of  acts  of  the 
husband  which  might  be  considered  criminal.  That 
is  considered  in  Levine  v.  Klein,  65  Misc.  N.  Y. 
498. 

In  other  words,  speaking  on  the  findings  now,  it 
seems  to  me  that  some  findings  should  be  made  as 
to  the  court's  interpretation  of  this  agreement,  and 
as  to  the  effect  of  paragraph  Eighth  and  paragraph 
Ninth,  and  whether  paragraph  Ninth  is,  in  effect,  as 
the  defendant  contends,  a  bonus  agreement  to  induce 
a  separation. 

You  can't  have  that  kind  of  an  agreement.  It 
can't  be  a  separation  agreement  because  it  can  never 
be  merged  into  a  divorce  decree. 

And  there  is  another  thing.  You  see,  your  Honor, 
if  we  take  the  findings  as  they  are,  it  says  in  the 
complaint  that  this  contract  was  entered  into  for 
her  sole  support  and  maintenance.  If  we  find  that 
to  be  true, — well,  it  isn't  [145]  because  she  had  this 
contention,  that  under  the  one  construction  of  the 
agreement  this  had  nothing  to  do  with  the  separa- 
tion, and  nothing  to  do  with  her  support  and  main- 
tenance. She  was  to  go  to  court  and  get  what  she 
could  there,  and  there  was  almost  an  implied  pro- 
vision that  the  husband  would  default.  But,  in  any 
event,  the  court  was  to  have  no  power  over  this 
agreement.  This  was  separate.  So  it  isn't  a  separa- 
tion agreement,  and  any  fiinding  that  this  was  for 
the  wife's  support  and  maintenance  would  be  open 
to  that  objection. 

Now,  by  the  same  token,  I  believe  it  is  alleged 
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in  the  complaint  that  the  defendant  was  a  resident 
of  the  State  of  California.  I  think  that  the  de- 
fendant testified  that  he  was  a  resident  of  Florida, 
and  I  don't  believe  there  was  ever  any  other  evidence 
offered  on  the  matter.  We  have  never  admitted  that 
the  defendant  was  a  resident  of  California.  We 
pleaded  in  the  answer  that  he  was  a  resident  of 
Florida,  but  that  didn't  make  any  difference  any- 
way, because  he  could  be  sued  wherever  they  found 
him,  and  they  found  him  out  here. 

So  I  think  the  findings  should  be  changed  to  show 
he  is  a  resident  of  Florida  and  not  of  California. 

Then  I  would  like  for  a  moment  to  go  into  the 
findings  as  to  the  mental  state  of  this  defendant. 
I  think  we  got  into  a  little  confusion  at  the  start  of 
the  trial  on  that  point,  in  which  I  intended  to  out- 
line to  the  court,  but  I  [146]  didn't,  because  the 
court  indicated  to  me,  so  I  thought,  that  we  were 
in  agreement  on  the  subject  of  mental  capacity, — 
the  two  types  of  mental  incapacity.  If  you  have  a 
man  that  is  entirely  without  understanding,  that 
is  one  type;  and  then,  again,  if  you  have  a  man 
of  unsound  mind.  Now,  that  is  a  common  law  rule, 
and  in  California  we  have  that  put  into  the  Code. 
There  are  two  Code  sections  on  that,  and  I  will  find 
it  here  in  a  minute.  It  is  California  Civil  Code, 
Section  38,  which  provides: 

"A  person  entirely  without  understanding  has 
no  power  to  make  a  contract  of  any  kind,  but  he 
is  liable  for  the  reasonable  value  of  things  furnished 
to  him  necessary  for  (1)  his  support  or  (2)  the 
support  of  his  family." 
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Then  they  follow  that  with  Section  39,  which  pro- 
vides : 

"A  conveyance  or  other  contract  of  person  of 
unsound  mind  but  not  entirely  without  understand- 
ing, made  before  his  incapacity  has  been  judicially 
determined,  is  subject  to  rescission,  as  provided  in 
the  chapter  on  rescission  of  this  code." 

That  is  the  two  types. 

Now,  we  all  heard  the  testimony  here,  and  I 
don't  think  any  of  us  can  contend  that  the  defend- 
ant was  entirely  without  understanding.  That  would 
be  a  man,  practically,  at  least  at  [147]that  moment, 
an  idiot,  who  didn't  know  where  he  was  or  what 
was  going  on  around  him  at  the  time.  But  he  could 
be  of  unsound  mind. 

We  heard  a  lot  of  testimony  as  to  the  state  of 
his  health,  and  the  worry  he  was  going  through,  the 
fact  that  he  had  been  through  this  severe  operation, 
the  fact  that  he  was  forgetful,  and  a  multitude  of 
other  things.  We  heard  Dr.  Baro's  expert  psychia- 
tric opinion  on  his  capacity. 

I  have  seen  an  awful  lot  of  incapacity,  your 
Honor.  By  way  of  analogy,  I  think  we  could  find 
an  instance  of  it  in  the  Bible,  and  we  have  seen  it 
in  stories,  common  to  all  of  us.  I  have  seen  a  bat- 
talion commander  in  the  field  of  unsound  mind 
carrying  out  his  duties,  and  running  a  whole  bat- 
talion of  500  men.  I  have  read  instances  where  that 
has  gone  on  for  weeks,  and  nobody  knew  there  was 
anything  wrong  until  some  junior  officer  happened 
to  hear  him  mention  that  something  was  there  that 
wasn't  there,   and  then  they  would   all   begin   to 
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talk  to  themselves  and  begin  to  wonder  what  was 
the  matter  with  the  old  man.  They  began  to  get 
his  orders  and  found  they  were  a  little  bit  off.  We 
had  one  regional  commander  who  took  away  all  his 
equipment  in  the  field,  but  still  commanded  a  regi- 
ment for  a  few  months  afterwards,  until  he  com- 
mitted suicide,  or  something  like  that. 

That  is  just  like  this  man,  who  was  president  of 
a  corporation.  He  w^as  able  to  command  his  outfit, 
but,  as  Dr.  [148]  Baro  testified,  he  had  this  suicide 
complex,  and  actually  he  was  of  unsound  mind. 

I  have  here  the  case  of  Carr  v.  Sacramento  C.  & 
P.  Co.,  35  Cal.  App.  439.  I  didn't  go  far  to  look 
for  this  case.  There  are  probably  a  lot  of  other 
cases  on  this  matter  of  unsound  mind.  Here  are 
some  of  the  things  the  court  considered  in  finding 
him  of  unsound  mind  in  this  case.  A  man  had  been 
injured,  and  they  came  around  and  got  from  him 
a  release,  and  he  set  up  that  when  the  release  was 
pleaded  that  when  he  had  executed  it  he  had  been 
of  unsound  mind.  It  seems  to  me  looking  at  this 
case  that  the  evidence  was  much  weaker  than  Mr. 
Woynicz 's.  Before  I  start  on  it,  I  will  say  that 
where  you  do  have  a  case  of  unsound  mind,  as 
distinguished  from  total  misunderstanding,  you 
have  to  have  a  necessity  for  rescission.  I  think  we 
have  that  in  the  Woynicz  case,  as  they  had  it  in 
this  case,  and  I  will  take  that  up  a  little  bit  later. 
But  this  man's  physician  testified  that  the  plaintiff 
was  suffering  from  "traumatic  hysteria,  bordering 
on  melancholia;  that  he  complained  of  disorders  in 
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digestion,  did  not  sleep  well,  did  not  care  for  social 
intercourse  with  friends  or  relatives,  was  depressed, 
had  financial  worries,  did  not  seem  to  carry  on 
conversation  to  any  extent,  'on  account  of  his  in- 
jury which  resulted  in  more  or  less  depression — 
traumatic  hysteria;  for  that  reason  I  do  not  think 
that  the  man  was  in  a  position  to  judge  the  result 
of  the  [149]  form  of  this  contract';  his  nervous 
condition  had  some  effect  upon  his  will  power;  'his 
mental  condition  was  certainly  abnormal'  *  *  *" 

That  is  not  as  strong  expert  testimony  as  Dr.  Bare 
gave. 

Then  his  wife  testified  that  "normally  her  husband 
was  a  jolly,  healthy,  sociable  man,  but  predisposed 
to  nervous  disorder ;  '  at  times  he  was  almost  border- 
ing on  insanity';  just  before  the  accident  his  mental 
condition  was  good;  shortly  after  leaving  the  hos- 
pital the  first  time  and  before  the  release  was  given 
he  became  depressed  and  declined  to  converse  with 
her.  He  would  shun  his  neighbors,  whom  he  had  pre- 
viously been  glad  to  see ;  he  took  no  interest  in  home 
matters  and  neglected  his  personal  appearance,  'he 
was  nervous,  forgetful,  stupid,  and  dull,  and  would 
hardly  sleep.  At  the  time  the  release  was  executed  he 
was  morbid  and  melancholy  and  did  not  seem  to  be 
in  a  fit  condition  to  transact  business  of  any  im- 
portance'." 

What  I  am  getting  at  is  this :  We  turn  over  here 
in  this  case  and  we  go  into  lengthy  evidence  of  the 
discussions  that  they  had  with  this  man  of  unsound 
mind,  when  they  were  getting  this  release.  He  re- 
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membered. practically  everything.  He  remembers  an 
awful  lot  more  than  Mr.  Woynicz  remembers,  even 
with  the  help  of  the  learned  counsel  for  the  plain- 
tiff on  cross-examination.  Here  he  asked  what  time 
it  was,  and  he  remembered  the  exact  words. 

".  .  .  he  says,  'In  no  event  do  we  allow  more  than 
One  Hundred  Dollars  for  hospital  and  medical 
fees','' — this  is  the  plaintiff  talking — ''and  said  that 
I  was  getting  all  that  I  was  entitled  to  under  the 
Act,  which  was  twelve  weeks,  he  said,  sixty-five  per 
cent  of  my  wages  for  twelve  weeks  was  all  I  was 
entitled  to  under  the  Act.  He  said — he  took  out  his 
watch  and  looked  at  it— he  said  he  would  have  to 
catch  the  train  for  San  Francisco  at  3:30,  he  says 
to  hurry,  'Do  you  want  to  take  that  or  do  you  want 
to  sue  the  company?'  'Now,'  he  says,  'if  you  sue 
the  company,  it  will  be  a  long  drawn-out  proposi- 
tion; aside  from  that  we  have  a  signed  statement 
from  the  foreman  that  it  was  entirely  your  own 
fault  you  got  hurt '. " 

This  man  remembers  all  that  and  yet  the  court 
found  that  he  was  of  unsound  mind  at  the  time  that 
he  executed  that  release. 

Now,  as  regards  the  findings,  I  notice  when  your 
Honor  gave  the  decision  he  mentioned  about  this 
man  going  for  four  years  and  making  these  pay- 
ments before  saying  anything  about  it,  and  I  think 
that  is  in  the  findings  themselves.  Well,  that,  by 
itself,  doesn't  mean  anything  unless  the  court  held 
that  Mr.  Woynicz  was  of  unsound  mind  at  the  time 
he  executed  [151]  this  agreement  and  recovered  it 
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sometime  between  1942  and  1947.  There  was  no 
evidence  on  that  given. 

Our  testimony  that  we  offered,  and  the  only  testi- 
mony that  was  offered,  was  that  the  state  of  his 
mind  remained  the  same  between  1942  and  the  lat- 
ter part  of  1947,  when  Dr.  Baro  said  he  began  to 
recover.  In  March,  1947,  this  letter  of  rescission  was 
written,  in  which  he  disaffirmed  the  contract,  he 
rescinded  it.  There  was  a  rescission  between  the 
parties,  and  we  all  understand  rescission  and  we 
know  that  you  can  have  that  type  of  a  rescission. 
I  don't  know  that  I  cited  authorities  on  it  in  my 
trial  brief,  but  it  is  a  matter  of  general  law.  Assum- 
ing he  was  of  unsound  mind  in  1942,  as  distin- 
guished from  being  totally  without  understanding, 
and  assuming  this  condition  continued  until  1947, 
and  assuming  at  that  time  his  attorney  sent  this 
letter  to  the  plaintiff,  saying,  "We  repudiate  this 
agreement  because  it  was  wrongfully  obtained,"  I 
say  then  that,  as  a  matter  of  law,  there  was  a  res- 
cission of  the  agreement  and  that  the  defendant 
isn't  liable  on  it. 

So  we  have  got  to  make  findings  in  here  because 
of  the  making  of  payments  over  that  period.  If  he 
is  still  of  unsound  mind,  it  can't  make  any  differ- 
ence. The  burden  rests  on  them,  your  Honor,  to 
establish  this  lucid  interval. 

I  think  I  have  a  case  on  that,  one  that  I  cited  in 
my  trial  brief.  But,  as  a  matter  of  law,  on  the  evi- 
dence there  [152]  is  a  shifting  of  the  burden.  When 
you  get  evidence  in  that  they  are  dealing  with  a  man 
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who  had  an  unsound  mind,  once  you  come  up  to 
that,  there  is  a  burden  that  shifts  to  the  other  party 
to  show  that  the  transaction  was  fair  and  reason- 
able and  was  executed  within  a  lucid  interval,  and 
that  there  wasn't  any  fraud  or  undue  influence 
used.  I  am  looking  now  at  Aikens  v.  Roberts, 
which  is  164  N.  Y.  Supp.  502,  at  page  504 : 

"Defendants  grantor,  having  been  shown  to  be 
of  unsound  mind," — and  they  discussed  the  evi- 
dence— "the  burden  was  cast  upon  the  defendants 
of  proving  that  their  grantor  had  lucid  intervals, 
and  that  the  transactions  complained  of  were  exe- 
cuted during  those  periods. ' ' 

Citing  many  authorities,  one  of  which  is  Green- 
leaf  on  Evidence. 

"that  the  transactions  were  fair,  open,  volun- 
tary, and  well  understood,  with  adequate  considera- 
tion;"— Citing  authorities — "and  that  the  acts  of 
their  grantor  were  normal  acts  and  conduct ; ' ' — Cit- 
ing authorities — "and  that  no  fraud  or  undue  in- 
fluence was  used. ' ' 

Citing  many  authorities,  and  citing  Pomeroy  on 
Equity  Jurisdiction. 

"The  defendants  have  not  met  the  burden  cast 
upon  [153]  them  by  the  law  where  transactions  are 
had  between  parties  who  do  not  deal  on  terms  of 
mental  equality." 

I  feel  here  the  defendant  made  this  prima  facie 
showing;  that  he  was  of  unsound  mind,  and  that 
the  plaintiff's  evidence  that  was  introduced  was  not 
sufficient  to  overcome  any  of  that  showing,  so  that 
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it  would  be  necessary  for  the  court  to  make  findings 
on  that  point.  Then  I  have  said  in  my  objections  to 
the  findings  that  the  court  didn't  make  any  finding 
as  to  what  effect  the  defendant's  letter  of  rescission 
had.  It  was  either  a  letter  of  rescission  or  not. 

Now,  we  didn't  jolead  that  letter,  your  Honor.  We 
left  that  to  the  plaintiff  to  plead.  She  had  to  plead 
it  to  come  within  the  terms  of  the  agreement,  and 
when  counsel  pleaded  it,  and  when  he  did  plead  it, 
he  pleaded  the  rescission,  because  we  had  always 
contended  that  the  unsound  mind  continued  during 
this  period.  And  I  don't  think  that  he  was  misled 
about  our  not  pleading  that  letter  because  the  letter 
^vas  sent  to  him,  and  he  pleaded  it.  He  relied  upon 
this  letter  to  excuse  the  plaintiff  from  waiving 
notice  of  the  divorce,  which  was  a  condition  prece- 
dent to  the  suit,  according  to  the  terms  of  the  con- 
tract, so  that  some  findings  are  going  to  have  to  be 
made  on  that,  if  it  did  excuse  him  from  a  notice,  or 
whether  it  was  actually  a  rescission. 

Then  the  court  is  going  to  have  to  make  findings 
as  to  [154]  whether  the  defendant  recovered  his  ca- 
pacity between  1942  and  1947,  at  the  time  he  made 
these  payments.  Then  no  finding  is  made  upon  the 
essential  point  of  plaintiff's  recovery,  that  the  agree- 
ment in  all  respects  was  fair  and  reasonable,  in  view 
of  all  the  circumstances;  entered  into  without  coer- 
cion, and  with  full  knowledge  of  all  the  circum- 
stances, and  so  on.  And  that  is  necessary  in  the 
findings  because  of  this  shifting  of  the  burden. 
When  we  introduced  this  great  amount  of  evidence 
as  to  the  unsound  mind,  the  burden,  according  to 
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these  authorities,  and  I  believe  it  followed  Wigmore 
on  Evidence,  was  shifted  over  on  the  other  side,  to 
come  back  to  show  that  the  man  was  of  sound  mind 
when  he  executed  that.  I  don't  believe  there  is 
enough  evidence  on  it. 

That  will  conclude  my  argument  as  to  the  find- 
ings— to  amend  the  findings  and  objections  to  the 
findings.    . 

The  Court:  We  will  hear  from  counsel  for  the 
other  side.  Then  we  will  take  up  the  other  motion, 
after  we  get  through  with  the  objections  to  the 
findings. 

Mr.  Weber:  May  it  please  the  court:  A  man 
who  was  the  president  of  a  corporation  with  150 
employees  is  sued  for  separation  by  his  wife  in  the 
summer  of  1942.  He  goes  to  a  lawyer  who  partici- 
pates in  extended  negotiations  with  his  wife's 
lawyer  covering  a  period  of  about  two  months; 
persuades  his  wife  to  drop  the  separation  action 
and  not  to  go  [155]  out  and  get  a  divorce,  which  is 
the  opposite  of  what  counsel  is  arguing,  and  in  the 
course  of  those  extended  negotiations,  participates 
in  the  negotiations  and  consults  on  changes  in  the 
agreement,  insists  vehemently  on  certain  custody 
provisions,  argues  for  an  extension  of  time  to  re- 
move certain  tools  from  a  certain  location,  and 
testified  he  knew  exactly  what  the  $50  a  week  was 
for,  testified,  further,  he  knew  what  the  $350  was 
for  that  he  gave  the  wife's  lawyer,  knew  what  the 
$150  was  for,  representing  three  weekly  payments, 
and  testified,  further,  his  daughter — corroborated 
by  his  daughter,  by  the  way — that  she,  too,  partici- 
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pated  in  negotiations,  represented  at  all  times,  by 
an  attorney.  Thereafter,  he  makes  payments  on 
the  agreement  for  upwards  of  four  years.  And  he 
was  on  the  stand  and  admitted  it.  He  was  shown  a 
number  of  checks  and  asked,  "Do  you  know  what 
this  was  for?"  His  daughter  testified  the  checks 
were  paid  because  of  that  seperation  agreement.  It 
goes  on  for  four  years.  He  goes  down  to  Florida 
in  1947,  and  during  the  period  of  alleged  insanity 
was  sane  enough  to  get  a  divorce  from  his  wife  of 
twenty-six  years'  standing.  During  that  period  he 
has  a  lawyer  and  sends  a  letter  of  rescission  repudi- 
ating the  agreement,  after  paying  on  it  for  four 
years.  Never  is  a  word  said  about  mental  incompe- 
tence. Then  he  comes  out  to  California  and  he  says 
to  this  court,  after  not  making  a  single  pa3^ment 
since  1948,  he  says  the  agreement  [156]  was  not 
good  because,  "No.  1,  I  was  insane;  No.  2,  it  is 
illegal." 

I  would  like  now  to  say  a  word  about  the  ques- 
tion of  legality.  Of  course,  the  agreement  does 
nothing  of  the  kind  that  Mr.  Riseley  talks  about. 
It  does  not  encourage  divorce.  It  does  the  opposite. 
The  purpose  of  the  agreement  was  to  preclude  a 
severance  of  the  marital  ties,  and  that  was  the  pur- 
pose, and  on  the  strength  of  it  the  separation  agree- 
ment was  drawn  up. 

We  know  that  if  two  parties  enter  into  an  agree- 
ment and  the  inducement  is  for  the  other  person  to 
get  a  divorce,  that  is  the  object  to  be  brought  about, 
of  course,  that  could  be  held  to  be  unenforcible.  But 
this  does  nothing  of  the  sort.  It  does  the  reverse. 
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This  agreement  is  identical  with  thousands  of  sepa- 
ration agreements  of  the  conventional  type,  where 
there  is  an  agreement  that  this  contractual  provi- 
sion shall  abide  and  shall  survive  any  other  award. 
And  the  implication  is  very  simple.  A  court  can 
still  make  whatever  award  it  wants  to  if  a  divorce 
action  is  brought.  It  is  meant  that  the  parties  were 
left  to  their  contractual  remedies.  And  that  is  done 
elsewhere  and  everywhere  where  there  is  an  award 
of  money  in  lieu  of  division  of  property.  That  con- 
tains this  conventional  provision.  It  does  not  oust 
the  court  of  making  an  award  as  the  circumstances 
of  the  parties  require.  It  says:  Then  you  shall  be 
left  to  [157]  your  contractual  remedies,  which  is 
perfectly  legal. 

It  would  be  a  waste  of  time  to  cite  all  of  the 
hundreds  of  cases  where  these  provisions  are  uni- 
formly upheld. 

So  far  as  the  question  of  residence  is  concerned, 
Mr.  Woynicz  was  asked  where  he  lived,  and  he  said, 
''232  West  Imperial  Highway."  He  said  that  he  is 
living  there  with  the  woman  whom  he  married  after 
this  alleged  divorce  in  Florida.  And  he  was  also 
asked  what  the  plaintiff's  address  was,  and  he  indi- 
cated her  address  at  the  Brooklyn  address  where 
she  has  been  living  for  years,  and  it  is  the  very 
property  in  which  she  got  a  life  interest  in  the 
separation  agreement.  So  the  question  of  jurisdic- 
tion now  comes  rather  odd  and  belated,  and,  in  our 
view,  is  entirely  unfounded,  particularly,  in  view  of 
the  trial  brief  of  the  defendant,  where  he  says: 
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"The  Ninth  Defense,  that  defendant  is  a  resident 
of  Florida,  is  abandoned,  without  admitting  that 
defendant  is  a  resident  of  California,  or  is  not  a 
resident  of  Florida." 

He  just  abandons  the  defense.  And  quite  apart 
from  that,  he  was  asked  where  he  lived,  and  he  said 
so,  and  there  was  no  contrary  evidence  on  the  issue 
of  residence. 

Now,  so  far  as  the  findings  are  concerned,  I  think 
the  court  will  get  the  conviction  that  it  is  as  simple 
and  clean-cut  a  setting  of  findings  as  one  would  like 
to  have.  There  is  [158]  nothing  complicated,  there  is 
nothing  involved,  and  nothing  fragmentary  about  it. 
The  findings,  while  they  do  not  cover  each  and 
every  allegation  of  the  complaint,  there  is  no  pur- 
pose in  adding  a  number  more  pages  to  it  if  by 
a  simple  incorporation  by  reference  we  can  cover 
it.  Anyone  can  readily  know  what  the  court  has 
found  when  there  is  a  simple  averment  that  every- 
thing contained  in  certain  designated  paragraphs  of 
the  complaint  are  true.  That  is  clear  and  precise. 
There  is  no  point  in  adding  five  more  pages,  or  four 
more  pages,  to  recite  the  identical  allegations  of  the 
complaint  which  the  court  finds  to  be  true,  and  in 
most  of  the  cases  that  I  have  seen  passing  through 
the  courts  here,  that  practice  is  uniformly  followed, 
and  in  several  decisions  has  been  specifically  sanc- 
tioned. There  is  no  point  in  extending  them. 

On  the  issue  of  incompetence,  what  could  be  more 
simple  and  more  concise  than  the  following  aver- 
ment: 
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"That  at  the  time  of  the  execution  of  the  agree- 
ment dated  September  22,  1942,  which  agreement  is 
specified  in  the  amended  and  supplemental  com- 
plaint, the  defendant  was  mentally  competent  to 
enter  into  said  agreement  and  fully  understood  and 
comprehended  the  nature  and  purpose  of  said  trans- 
action; that  the  same  was  entered  into  by  the  de- 
fendant freely  and  voluntarily,  and  that  at  [159]  the 
time  of  the  execution  thereof  the  defendant  was  not 
acting  under  any  duress  or  other  disability." 

Then  you  have  another  paragraph  that  says  quite 
simply  and  appropriately: 

"That  between  September  22,  1942,  and  March 
7,  1947,  the  defendant  made  or  caused  to  be  made, 
weekly  payments  in  the  smn  of  $50  pursuant  to  the 
provisions  of  said  agreement  which  payments  were 
made  by  the  defendant  with  knowledge  of  said 
agreement  and  its  provisions  and  of  the  nature  of 
said  payments." 

That  is  clearly  borne  out  by  his  own  testimony, 
that  he  knew  what  the  checks  were  for. 

Even  the  so-called  expert  on  cross-examination 
testified,  as  the  court  will  recall,  after  he  was  shown 
a  number  of  checks  and  was  asked,  "In  your  opin- 
ion, did  the  defendant  know  what  he  was  doing?" 
And  the  answer  was,  "Yes."  And  the  daughter  so 
testified.  So  that  we  have  ample  proof  that  at  the 
time  of  the  making  of  said  checks  he  had  knowledge 
of  the  payments. 

Now,  it  is  not  necessary  to  go  outside  of  the  essen- 
tial ultimate  facts  to  fornuilate  the  judgment  and 
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findings.  For  example,  on  each  allegation  in  the 
answer,  no  matter  how  evidentiary  it  might  be,  it 
is  not  essential,  for  example,  to  [160]  make  a  find- 
ing of  fact  on  whether  or  not  it  is  true;  that  this 
action  was  brought  or  prosecuted  while  the  defend- 
ant was  working  12  or  18  hours  a  day,  or  any  of 
the  other  evidentiary  averments  in  the  answer. 
There  is  no  necessity  to  encumber  the  findings  all 
along  the  line  with  these  incidental  and  extraneous 
factual  or  evidential  claims  of  the  defendant. 

The  important  thing  in  the  findings  is  to  embody 
the  ultimate  facts,  to  embody  the  judgment,  so  that 
they  are  clear  and  concise,  and  there  is  no  confu- 
sion whatsoever.  I  think  the  findings  should  stand 
as  signed,  and  the  judgment  as  entered  is  eminently 
proper  and  should  be  permitted  to  stand. 

The  Court:  Are  you  through  on  the  objections 
to  the  findings'?    Both  sides'? 

Mr.  Weber:     Yes. 

Mr.  Riseley:     Yes. 

The  Court:  After  reconsidering  the  proposed 
findings  of  fact  and  conclusions  of  law  and  judg- 
ment, the  court  has  reached  the  conclusion  that 
they  refer  to  certain  paragraphs  in  the  complaint 
which  contain  allegations  of  fact  involving  the  de- 
termination that  the  court  made  in  deciding  the 
case  very  clearly  and  explicity,  and  counsel  for  the 
plaintiff  this  morning  has  very  clearly  and  logically 
explained  the  contents  of  these  proposed  findings, 
and  coupled  them  with  the  [161]  allegations  of  the 
complaint  which  are  allegations  of  fact  involved 
on  the  questions  raised. 
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The  court  adopts  the  views  expressed  here  by 
counsel  for  the  plaintiff,  that  that  is  a  specific  and 
fair  proposed  findings  of  fact  and  conclusions  of 
law,  and  for  that  reason  the  objections  to  the  pro- 
posed findings  of  fact  and  conclusions  of  law  will 
be  denied,  and  they  will  be  settled  as  of  this  date, 
because  I  am  giving  him  the  opportunity  this  morn- 
ing to  be  heard  on  it.  So  your  motion  will  be  de- 
nied, and  instead  of  being  settled  on  the  20th,  they 
are  being  settled  as  of  this  morning,  after  hearing 
counsel  for  the  defendant,  and  they  will  be  redated 
March  24th. 

The  Clerk:     And  will  be  refiled  as  of  this  date? 

The  Court:     Yes. 

Mr.  Weber:  The  same,  I  take  it,  as  to  the  judg- 
ment? 

The  Court:    Yes,  as  to  the  judgment. 

Now  we  will  hear  your  motion  for  a  new  trial, 
which  comes  up  at  this  time.  I  entered  the  matter 
of  the  decision  of  the  case  on  the  merits,  and  I 
think  the  findings  inform  the  defendant  as  to  the 
fiindings  of  fact  and  conclusion  of  law  very  clearly. 
So  the  clerk  can  file  this  as  of  now. 

The  Clerk:     Has  your  Honor  redated  them? 

The  Court:  The  24th.  I  will  put  in  here  ''Al- 
lowed" on  this  date,  too.  You  might  make  a  note 
that  the  objections  on  the  record  are  denied.  Also, 
let  the  record  show  that  [162]  the  objections  made 
to  the  proposed  findings  and  decree  this  morning 
are  denied. 

Now  we  will  hear  the  motion  for  a  new  trial. 
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The  Clerk :  Shall  I  write  that  on  here  for  your 
signature,  your  Honor,  or  do  you  want  a  minute 
order  ? 

The  Court:  You  might  write  that  on  here,  and 
you  can  make  a  minute  order,  too,  so  that  there 
will  be  no  question  but  what  the  objections  to  the 
proposed  findings  are  denied. 

Mr.  Riseley:  On  the  motion  for  the  new 
trial 

The  Court :  Let  me  complete  this  just  a  minute, 
after  the  clerk  hands  it  to  me,  about  allowing  the 
judgment  and  the  proposed  findings  and  decree 
which  I  have  just  ruled  on,  and  which  informs  the 
defendant  as  to  the  conclusion  the  court  reached 
on  the  case  at  the  time  it  was  presented.  That  will 
clear  the  record  on  that  pretty  well. 

The  Clerk:     Yes,  your  Honor. 

The  Court:  You  may  proceed  with  your  motion 
for  a  new  trial. 

Mr.  Riseley:  The  first  ground  that  we  have  set 
out  is  irregularity  in  the  proceedings  of  the  court 
and  by  adverse  party  by  which  defendant  was  pre- 
vented from  having  a  fair  trial.  Under  that  I 
might  say  we  made  that  against  two  acts  of  sur- 
prise which  ordinary  prudence  could  not  have 
guarded  against.  What  happened  when  we  intro- 
duced the  depositions'?  I  thought,  and  my  client 
thought,  the  court  would  [163]  read  those  deposi- 
tions and  consider  them.  And  you  will  remember 
the  court  asked  me  did  I  understand  what  he  said 
was  so?     Well,  yes,  what  Weber  said  the  deposi- 
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tions  contained  was  so.     I  couldn't  say  it  wasn't. 

The  Court:  Didn't  the  court  ask  counsel  on 
both  sides  as  to  what  the  depositions  contained, 
and  you  argued  it? 

Mr.  Riseley:     Yes. 

The  Court :  And  I  considered  them,  and  consid- 
ered what  both  of  you  stated  the  depositions  con- 
tained. So  you  were  not  prevented  from  showing 
what  the  depositions  contained,  because  counsel 
for  both  sides  presented  what  the  depositions  were. 

Mr.  Riseley:     Did  your  Honor  read  them? 

The  Court :  Well,  you  explained  them  here  fully 
before,  both  sides.  I  had  the  depositions  here 
before  me,  and  you  explained  them  to  me  during  the 
presentation  of  the  evidence. 

Mr.  Riseley:  Mr.  Weber  explained  them,  but  I 
said  at  the  time  that  I  had  other  things  to  cover, 
and  I  thought  your  Honor  would  read  them. 

The  Court:  Well,  I  considered  the  depositions, 
of  course,  as  explained  to  me  by  both  of  you  peo- 
ple as  to  their  contents  very  fully,  and  I  asked  you 
about  them.  You  were  both  heard  and  were  given 
an  opportunity,  and  I  considered  counsel  was  ex- 
plaining it  before  me.  It  is  the  same  as  though 
you  stipulated  to  a  fact.  The  depositions  were 
considered.  Of  course  I  considered  them  because 
you  presented  them  to  me,  as  to  what  they  con- 
tained.    Go  ahead. 

Mr.  Riseley:  Well,  I  have  got  across  my  point. 
I  was  under  the  mistaken  impression  that  the  court 
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was  going  to  read  them,  and  I  assert  that  as  a 
ground  in  the  motion. 

The  Court:  When  you  tell  me  what  the  deposi- 
tion contains,  that  is  sufficient.  There  is  no  ques- 
tion about  it.  Both  of  you  did,  and  you  argued  at 
length  in  the  main  argument  before  I  decided  the 
case.  So  your  depositions  were  not  ignored  and 
the  contents  as  explained  by  counsel  at  the  time 
were  considered. 

Mr.  Riseley:     That  is  what  messed  up  the  case. 

The  Court:  If  it  was  messed  up,  you  lawyers 
messed  it  up. 

Mr.  Riseley:     Yes,  your  Honor. 

The  Court:  And  you  didn't  mess  it  up,  but  you 
made  a  clear  statement  of  what  the  depositions 
contain,  both  of  you,  in  your  main  argument,  and 
I  took  it  you  understood  what  their  depositions 
were,  just  as  if  you  presented  them. 

Mr.  Weber :  I  go  one  step  further,  your  Honor. 
I  think  it  is  unfair  of  him  to  say  that  because  the 
matter  was  deferred  until  we  both  were  agreed,  and 
we  had  to  concur  upon  the  contents. 

The  Court:     You  agreed  before  me  as  to  what? 

Mr.  Weber:  I  think  it  is  unfair  of  him  to  say 
that.   [165] 

The  Court:  I  considered  the  depositions  for 
both  of  you. 

Mr.  Weber:  And  the  reception  of  the  deposi- 
tions was  deferred  until  we  agreed. 

The  Court:  I  took  it  for  granted  that  both  of 
you  presented  the  depositions  to  me  fairly  and  just 
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like  any  other  instrument  that  you  offer.  You  had 
the  opportunity,  counsel. 

Mr.  Riseley:  I  will  assign  further  an  irregular- 
ity in  this  instance:  The  court,  when  these  depo- 
sitions were  being  considered  and  Mr.  Weber  was 
talking  on  them,  I  showed  a  hesitancy,  I  was  afraid 
that  that  was  what  was  happening,  but  I  couldn't 
understand  then  what  was  happening,  and  the  judge 
said  to  me,  ''What  is  the  matter?  Can't  you  un- 
derstand anything  I  say?"  And  I  said,  ''Yes,  sir." 
And  at  that  time 

The  Court:  What  judge  said  that  to  you?  What 
judge  made  that  remark? 

Mr.  Riseley :  The  judge  that  tried  the  case,  your 
Honor.  He  said,  "What  is  the  matter?  Can't  you 
understand  anything  I  say?" 

The  Court:     Here  from  this  bench? 

Mr.  Riseley:     Yes. 

Mr.  Weber:     You  mean  Judge   Cavanah? 

Mr.  Riseley :  Yes.  That  was  when  you  were  in- 
troducing these  depositions,  and  all  these  people 
were  waiting  to  try  [166]  this  other  case,  and  every- 
body was  in  a  hurry. 

The  Court:  I  asked,  "Did  you  understand  me?" 
And  you  seemed  to.  That  is  certainly  not  offensive 
to  you,  is  it  ?  You  had  full  opportunity  to  present 
and  you  did  present  the  depositions,  on  both  sides, 
and  if  I  did  make  that  statement,  I  was  inquiring 
whether  you  understood  me. 

Mr.  Riseley:  When  I  said,  "Yes,"  I  was  say- 
ing I  understood  you. 
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The  Court:  I  can't  read  your  mind,  and  I  have 
to  take  what  counsel  says.  I  can't  read  any  other 
view  that  you  had  in  your  mind  that  you  didn't 
explain  at  the  time. 

Mr.  Riseley:  Another  ground  is:  The  insuffi- 
ciency of  the  evidence  to  justify  the  decision.  I 
read  somewhere  the  other  day  that  a  lawyer  is  not 
limited  in  his  argument  just  to  being  logical,  but 
that  he  can  be  as  illogical  as  he  wants  to.  That, 
to  me,  typifies  this  case.  The  defendant  was  rep- 
resented by  an  attorney.  Yes,  I  suppose  so.  I  sup- 
pose if  that  is  so  you  have  guaranteed  insurance 
that  any  time  you  exact  from  an  insane  man  an 
instrument,  if  there  was  an  attorney  in  the  case, 
it  is  good,  it  is  positively  good.  That  would  be 
the  same  thing  as  saying  if  you  are  able  to  bring 
up  here  and  put  a  psychiatrist  on  the  stand  to  say 
a  man  is  incompetent,  he  is  absolutely  incompe- 
tent. It  is  no  more  wrong  to  say  one  than  the 
other,  and  yet  we  wouldn't  want  to  say  either  one 
of  them.  And  that  takes  us  back  to  [167]  these 
depositions. 

I  said  to  the  court  that  there  were  inconsistencies 
in  the  depositions,  and  the  court  understood  that, 
as  to  the  conduct  of  this  attorney,  who  has  been 
established  here  as  a  judge,  as  a  justice  of  the 
peace,  or  a  city  judge,  or  something.  He  was  prac- 
ticing at  that  time.  If  we  had  gone  into  this  more 
fully,  and  if  we  had  a  new  trial,  we  could  do  so. 
I  put  into  my  interrogatories,  I  thought,  enough 
to  indicate  that  this  man  was  engaged  in  some  other 
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kind  of  business  as  well  as  practicing  as  a  lawyer, 
as  well  as  being  a  judge;  that  be  was  managing  a 
real  estate  business. 

Mr.  Weber:  Where  in  the  record  is  there  any 
suggestion  of  that? 

Mr.  Riseley :  Then  we  have  new  evidence,  newly 
discovered  evidence. 

Mr.  Weber:  He  was  asked  that  question  in  the 
interrogatories,  and  the  answer  was,  "No."  I  don't 
think  counsel  should  be  permitted  to  put  into  this 
case  a  lot  of  alleged  matter  that  has  no  place  in  the 
record  at  all. 

Mr.  Riseley:  It  is  fair  to  comment  on  the 
fact 

Mr.  Weber:  He  was  asked  that  question,  and 
the  answer  was,  "No."  The  implication  he  is  try- 
ing to  put  before  the  court  is  that  something  about 
his  counsel 

Mr.  Riseley:  The  defendant  said  he  talked  con- 
tinually about  the  Moscow  trials  to  his  attorney. 

Mr.  Weber:  May  I  inquire  what  the  relevancy 
is  as  to  whether  Mr.  Zimmerman  had  some  ex- 
traneous things  he  talked  about  *? 

The  Court:  I  will  hear  both  of  you.  Go  ahead 
with  your  argument  in  the  regular  way.  I  will 
hear  both  of  you. 

Mr.  Riseley:  I  was  commenting  on  the  impor- 
tance of  the  defendant  being  represented  by  an  at- 
torney all  the  way  through  this  case.  The  defend- 
ant knows  more  about  what  went  into  Judge  Zim- 
merman's mind.     The  questions  he   asked  in  the 
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deposition,  and  he  related  things,  separate  things 
that  could  have  gone  through  Judge  Charles  Zim- 
merman to  Jack  Klaw,  and  went  to  the  other  side. 
I  don't  know  if  that  is  an  implied  collusion,  but  it 
is  the  truth.  It  is  well  founded  that  they  have  a 
lot  of  information,  with  the  two  boys  working  back 
east  hand  in  hand.  The  Simon  and  Zimmerman 
depositions  conflict  because  Simon  says  he  told  my 
client,  ''You  are  sure  to  lose  this  case."  Zimmer- 
man denies  any  such  thing.  Then  they  all  deny 
that  my  client  said  anything  about  the  Moscow 
trials,  and  yet  according  to  my  witnesses  he  talked 
about  the  Moscow  trials  all  the  time.  He  said  all 
the  time,  "Let  it  be  Moscow  trial.  Let  it  be  Mos- 
cow trial."  And  if  they  say  that  is  not  so,  there 
are  three  possibilities.  They  can  all  be  telling  the 
truth.  If  they  are,  then  my  client  w^as  suffering 
from  a  hallucination,  he  thought  he  was  talking 
about  the  Moscow  trials.  Otherwise,  either  my 
client  [169]  w^as  lying,  or  they  were  lying.  Those 
are  the  three  possibilities. 

So  the  inference  that  should  be  drawn  about 
whether  or  not  the  defendant  was  represented  by 
an  attorney  should  not  be  so  difficult,  in  view  of 
the  other  testimony,  in  view  of  the  testimony  that 
he  was  of  unsound  mind  at  the  time  he  executed 
these  instruments. 

Now,  in  this  case,  if  it  takes  a  new  trial  to  do 
it,  it  won't  take  very  long,  because  we  have  got  al- 
most all  of  the  evidence.  We  can  probably  dis- 
cover a  little  more,  but  these  depositions  are  good, 
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and  that  was  the  plaintiff's  case,  and  I  don't  think 
she  has  established  her  case. 

Now,  like  this  defendant's  discussion  with  his  at- 
torney, I  ask,  "Did  they  prove  anything?"  I  don't 
think  that  they  did.  Most  of  the  contents  of  that 
discussion  were  put  in  the  plaintiff's  mouth  by  the 
learned  and  well-informed  attorney  for  the  plain- 
tiff, as  to  what  the  discussions  were.  And  he  was 
well  informed.  He  asked  questions  that  never 
came  out  in  any  of  these  depositions,  never  came 
from  anywhere,  and  the  plaintiff  said,  "Yes."  All 
these  intricate  details  about  these  tools.  If  they 
want  to  put  it  in  so  as  to  draw  an  inference,  the 
court  should  be  allowed  to  look  at  that  and  draw 
the  inference. 

I  submit,  your  Honor,  he  was  mentally  unsound. 
He  wasn't  totally  without  understanding.  He 
wasn't  an  idiot.  [170]  I  can  take  you  out  here  to 
the  County  Hospital  and  take  you  to  the  Army 
Hospitals  I  have  seen,  and  I  can  show  you  men, 
and  those  men  that  are  of  unsound  mind,  mentally 
ill,  have  good  memories,  and  they  will  talk  to  you 
and  tell  you  what  happened  last  week  or  tell  you 
what  happened  last  year,  and  appear  perfectly  ra- 
tional sometimes. 

Dr.  Baro  characterized  this  man  as  being  a  re- 
active depressive,  a  form  of  psychosis,  a  manic- 
depressive  psychosis.  Those  people  are  noted  in 
the  medical  books,  as  a  matter  of  general  knowl- 
edge, some  of  them,  as  being  terrifically  clever  at 
times.    They  get  such  big  ideas  that  lots  of  people 
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are  taken  in  by  them,  and  we  have  all  had  them 
in  our  practice.  We  have  had  people  come  in  with 
these  big  ideas.  Every  one  of  ns  has  a  few  that 
we  avoid  in  our  practice.  I  have  a  lady  that  comes 
in  and  says  she  has  a  claim  against  the  Industrial 
Accident  Commission.  She  is  coherent,  and  can  tell 
you  what  happened  yesterday  or  the  day  before 
yesterday,  but  she  isn't  of  sound  mind. 

So  in  his  discussions  when  he  says  that  he  re- 
membered some  of  this,  it  doesn't  necessarily  prove 
that  he  was  of  sound  mind^  in  the  face  of  all  this 
other  evidence  as  to  his  symptoms,  and  the  expert 
evidence  as  to  the  conclusion  that  he  was  of  un- 
sound mind.  By  the  same  token,  what  was  the 
effect  of  these  payments'?  What  was  the  effect  of 
these  checks'?  They  were  fed  to  the  daughter  and 
sent  to  the  [171]  mother.  He  wrote  them.  Attor- 
ney Klaw  says  here  in  the  deposition  that  he  had 
to  send  a  portion  of  them  back  because  the  defend- 
ant would  either  forget  to  date  them  or  forget  to 
sign  them.  There  are  two  inferences  there.  Either 
he  was  careless,  or  he  was,  as  we  contend,  of  un- 
sound mind.  He  didn't  do  things  right.  They 
drummed  it  into  him  that  he  was  supposed  to  sign 
those  checks,  and  he  did.  On  the  first  few  checks, 
Attorney  Zimmerman  wrote  some  out  for  him  and 
handed  them  to  him  to  sign.  He  said  this  was 
to  get  rid  of  the  law  suit.  So  if  he  was  of  unsound 
mind  at  the  time,  and  remained  of  unsound  mind 
clear  through  to  1947,  the  checks  don't  mean  any- 
thing.    He  could  still  have  gone  on,   and  he  was 
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paying  them  to  his  wife,  but  that  wouldn't  mean 
anything. 

Then  I  don't  think  that  the  right  inference  has 
been  drawn  from  the  evidence  as  to  this  rescission, 
as  to  what  the  effect  of  this  agreement  I  speak  of 
in  my  motion  on  the  findings  was.  I  think  that 
constituted  a  rescission,  in  effect,  to  cut  off  all  the 
legal  effect  of  that  obligation,  and  I  think  that  in 
the  face  of  the  expert  testimony,  as  well  as  with 
all  the  other  testimony  we  put  on,  there  was  a  pre- 
ponderance of  evidence  establishing  that  we  had 
come  up  and  reached  that  point  of  showing  that 
he  was  of  unsound  mind,  and  left  then  the  burden 
on  the  plaintiff  to  show^  that  he  had  a  lucid  inter- 
val or  that  the  agreement  was  fair  and  [172]  with- 
out duress,  without  undue  influence  being  exercised. 
I  think  that  the  defense  went  that  far,  and  that  the 
plaintiff  didn't  offer  any  evidence  to  controvert  it. 
She  might  be  able  to  do  so  on  a  retrial.  I  don't 
know.  But  I  think  that  for  that  reason  there  was 
error  in  law  in  not  considering  the  substantive  effect 
of  adducing  that  much  evidence,  and  the  procedural 
effect  of  it.  I  cited  the  case  of  Aikens  v.  Roberts 
as  authority  for  that. 

The  error  in  law  occurring  in  the  trial  is  the 
holding  by  the  court  obliquely  now,  since  the  date 
of  the  findings  have  been  changed,  that  this  agree- 
ment cannot  be  held  to  be  and  this  agreement  is 
not  contrary  to  public  policy.  I  think  that  the 
court  would  have  to  construe  this  agreement,  and 
in  any  way   of   construction   it  has   been  pointed 
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out  and  I  don't  believe  it  can  be  construed  as  within 
public  policy. 

Now,  we  heard  a  lot  of  talk  about  these  agree- 
ments being  signed  every  day  and  being  held  good 
every  day.  I  venture  to  say  that,  with  all  this 
stack  of  paper,  I  have  read  practically  every  case 
on  property  settlement  agreements  that  has  been 
decided  in  the  State  of  New  York,  and  most  of  the 
other  states,  and  I  haven't  seen  any  case  in  which 
this  paragraph  Ninth  has  been  decided  in  exactly 
that  form.  I  cited  the  case  of  American  Trust 
Co.  V.  Nash,  which  had  the  same  feature  in  it,  with 
the  $165  limitation  on  that  bonus.  But  this  one 
in  its  paragraph  Ninth  gives  this  woman  a  flat  [173] 
$200  a  month,  a  bonus  of  $50  a  week.  It  gives  her 
this  house,  which  is  a  three-apartment  house.  That 
is  mentioned  in  some  of  the  depositions,  and  that 
has  an  income  of  about  $100  a  month.  Then,  in 
addition,  she  has  the  right  to  go  into  court,  and 
she  can't  bring  this  agreement  in  there,  neither  can 
the  husband,  and  get  all  the  alimony  she  can  get 
there. 

In  other  words,  it  would  be  like  saying,  "Listen, 
sue  me  for  divorce,  and  you  can  get  alimony,  and 
I  will  give  you  $50  a  week  on  top  of  that,  or  $100 
a  week,"  or  whatever  he  said.  Would  that  be  a 
valid  agreement?     Of  course  it  wouldn't. 

I  think  that  for  that  reason  error  in  law  in  in- 
terpreting this  agreement  has  been  committed,  and 
that  the  only  way  to   interpret  the  agreement  is 
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that  it  is  void,  as  contrary  to  good  morals  and 
public  policy. 

The  Court:  What  is  your  recollection  as  to  the 
date  of  this  divorce  that  was  granted  down  in 
Florida "? 

Mr.  Riseley:  No  evidence  was  entered  on  that, 
but  I  have  that  decree  here.  Another  thing,  spe- 
cifically  

The  Court:  Let's  get  through  with  this  date, 
first. 

Mr.  Riseley:     The  3rd  of  September,  1947. 

The  Court:     There  was  a  divorce  entered  finally"? 

Mr.  Riseley:     What  is  that? 

The  Court :     I  say,  there  was  a  divorce  entered  ? 

Mr.  Riseley :     There  was  a  divorce  entered.  [174] 

The  Court:     In  September,  1947. 

Mr.  Riseley:  While  we  are  at  it  in  this  infor- 
mal manner,  let's  go  one  step  further.  This  was 
an  action  to  set  aside  the  property  settlement  agree- 
ment that  is  being  sued  on  here,  brought  down 
there  in  1947  on  substantially  the  same  grounds, 
and  we  are  resisting  it  here.  They  had  service  by 
publication.  They  had  actual  notice  to  the  plain- 
ti:ff  here,  the  wife.  There  were  protracted  nego- 
tiations with  her  attorney  down  there,  and  in  the 
end  she  did  not  enter  any  appearance  in  that  suit, 
because  she  was  afraid  to  come  down  and  litigate 
the  agreement,  as  it  was,  when  the  evidence  was 
a  little  fresher,  to  be  sure.  So  they  granted  this 
decree  of  divorce,  but,  specifically,  the  court  in 
Florida  does  not  make  any  finding  as  to  the  valid- 
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ity  of  the  property  settlement  or  as  to  the  defend- 
ant's obligation  to  support  the  wife,  as  she  has 
the  right  to  do,  and  as  I  pointed  out  to  the  court, 
and  even  with  this  judgment  she  can  still  do  it. 
As  I  pointed  out,  in  the  agreement  this  is  merely 
a  bonus.  Was  that  a  bonus  for  him  to  go  down 
there  and  get  a  divorce  decree? 

The  Court:  What  do  you  contend  was  the  life 
of  this  separation  agreement?  How  long  does  it 
last? 

Mr.  Riseley:  It  lasts,  by  its  own  terms,  for  the 
life  of  the  wife,  or  until  she  gets  married,  or  until 
the  death  of  the  husband,  I  believe.     It  is:  [175] 

"The  death  of  the  wife. 

"The  remarriage  of  the  wife. 

"The  granting  of  a  decree  of  divorce  in  favor 
of  the  husband  against  the  wife  by  a  court  of  com- 
petent jurisdiction  in  the  State  of  New  York  pro- 
vided the  granting  of  such  decree  is  based  on  the 
ground  that  the  wife  is  living  in  open  and  notorious 
adulterous  relations. 

"The  repudiation  of  this  agreement  by  consent 
of  the  parties  provided  said  repudiation  is  in  writ- 
ing and  duly  signed  and  acknowledged  by  each  of 
the  parties  thereto. 

"The  death  of  the  husband,  but  nothing  herein 
contained  shall  be  deemed  to  relieve  the  estate  of 
the  husband  from  any  obligation  incurred  hereun- 
der by  the  husband  prior  to  his  death." 

The  Court:     What  period  of  time  do  you  con- 
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tend  is  involved  in  the  amount  sued  here  in  this 
case  before  me?    What  years'? 

Mr.  Riseley:  The  judgment  runs  from  some 
time  in  1947  up  to  the  present  date,  I  believe.  Coun- 
sel has  said  he  hadn't  paid  her  anything  from  1947. 

Mr.  Weber:     1948. 

Mr.  Riseley:  That  was  an  oversight.  Between 
1947  and  1948  he  paid  her  $50,  sometimes  $30,  and 
sometimes  $20,  a  [176]  total  of  $970. 

The  Court:  That  was  after  the  divorce  was  en- 
tered? 

Mr.  Riseley:  Oh,  yes.  He  recognized  she  was 
still  his  wife.  The  Florida  court  specifically  pointed 
out  that  they  were  not  going  to  try  to  adjudicate 
his  duty  to  support  the  wife.  It  said  they  will 
operate 

The  Court :  They  will  operate  under  the  separa- 
tion agreement.  The  court  took  that  view  of  it  in 
the  divorce  proceedings,  so  that  left  it  open. 

Mr.  Riseley:     They  had  no  jurisdiction,  you  see. 

The  Court :  They  left  it  open,  because  the  court 
had  no  jurisdiction  to  determine  the  separation 
agreement.  So  they  left  it  still  in  existence.  That 
is  what  I  was  tiying  to  get  your  view  on. 

Mr.  Riseley:     That  is  right. 

The  Court:  They  didn't  set  it  aside  or  didn't 
litigate  it  down  there. 

Mr.  Riseley:  No,  although  she  had  noticed  it. 
It  was  down  there  to  litigate  if  she  wanted  to  liti- 
gate it.  In  other  words,  the  courts  have  been  open 
to  her  since  1947.  I  mean  she  was  getting  sym- 
pathy because  she  hadn't  got  any  money  since  1948. 
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The  Court:  But  the  defendant  went  down  to 
litigate  the  divorce. 

Mr.  Riseley:     My  client  did.   [177] 

The  Court:     In  1947? 

Mr.  Riseley:     Yes. 

The  Court:  And  he  didn't  get  set  aside  this 
separation  agreement  he  had  made  prior  to  that 
time. 

Mr.  Riseley:     That  is  correct. 

The  Court:     So,  isn't  that  still  open"? 

Mr.  Riseley:     The  separation  agreement? 

The  Court :  If  it  was  never  litigated  or  set  aside. 
And  that  is  what  we  are  considering  here.  It  is 
still  here. 

Mr.  Riseley:  If  it  is  a  separation  agreement. 
I  say  it  lacks  the  form  of  it  because  of  the  bonus 
provision. 

The  Court :  Whatever  it  was,  it  is  an  agreement 
in  w^riting,  and  they  both  made  it? 

Mr.  Riseley:     That  is  right. 

The  Court:  And  it  has  never  been  disturbed  by 
any  court? 

Mr.  Riseley :     That  is  right. 

The  Court:  That  is  your  situation,  then,  under 
thos(^.  circumstances,  that  you  are  attacking  the 
agreement's  validity,  to  see  if  he  w^as  competent. 
I  understand  your  point. 

Mr.  Riseley:  You  mean  if  the  man  was  compe- 
tent  


The   Court:     It  would  still  be  in  existence. 
Mr.  Riseley:     Then  we  are  back  in  the  public 
policy  field. 
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The  Court:  Go  ahead.  I  understand  your  con- 
tentions. 

Mr.  Riseley:  Well,  it  is  our  contention  that  this 
paragraph  Ninth  of  the  agreement  is  just  the  kind 
of  agreement  that  offended  in  this  American  Trust 
Company  case,  that  is,  by  keeping  the  court  from 
ever  touching  this  agreement. 

You  understand,  when  we  were  talking  about 
this  Florida  divorce  a  moment  ago,  they  didn't 
just  bring  it  in  there.  The  action  was  an  action 
in  equity  to  set  this  agreement  aside  because  it  was 
wrongfully  procured  and  against  public  policy,  but 
they  didn't  decide  it  because  they  didn't  have  any 
jurisdiction  over  it.  But  most  of  your  separation 
agreements  are  in  equity.  In  the  absence  of  for- 
mal proof  here,  the  remedy  on  a  separation  agree- 
ment traditionally  is  an  action  on  specific  perform- 
ance in  equity,  whether  they  bring  it  into  the  di- 
vorce court  or  not.  I  have  looked  and  looked,  and 
I  can't  find  any  cases.  It  is  like  a  husband  suing 
his  wife  for  assault  and  battery.  You  don't  do 
that.  You  don't  find  any  cases  on  that,  when  they 
are  still  married,  because  there  are  only  certain 
things  people  can  litigate  between  themselves,  and 
there  are  only  certain  cases  where  they  can  do  it. 

There  is  some  question  in  my  mind  as  to  whether 
or  not — and  I  think  I  raised  it — as  to  whether  or 
not  this  complaint  states  a  cause  of  action.  It 
doesn't  allege  the  marriage.  It  doesn't  allege  the 
divorce.  It  alleges  they  are  still  married  and  says : 
I  am  coming  into  Federal  Court  and  I  am  suing. 
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Can  the  wife  sue  her  husband  for  anything  [179] 
except  divorce,  or  separation  and  support,  or  for 
the  specific  performance  of  a  separation  agree- 
ment? 

That  is  kind  of  getting  off  the  beaten  track,  but, 
anyway,  on  this  paragraph  Ninth  my  argument  is 
by  keeping  it  away  from  the  courts  it  is,  in  effect, 
a  bonus  to  the  wife  to  do  something.  Now,  on  the 
face  of  it,  it  might  be  a  bonus  to  her  to  get  a  di- 
vorce. On  another  view  of  it,  it  might  be  a  bonus 
to  her  not  to  appear  in  the  Florida  divorce  action. 
I  don't  have  any  evidence  to  offer  on  that,  so  that 
you  can't  draw  that  kind  of  an  inference.  You 
can  only  draw  the  kind  of  inference  from  what 
the  effect  of  it  is,  that  this  is  to  be  in  addition  to 
whatever  the  court  might  give  her  at  any  time.  That 
it  is  to  be  in  addition  to  that.  So  for  that  reason 
I  say  that  it  just  misses  doing  what  this  settlement 
agreement  in  this  American  Trust  Company  v.  Nash 
case  did  do,  and  that  is  a  New  York  case.  They 
held  that  was  valid  because  of  that  $165  limitation. 

Counsel  said  he  read  hundreds  of  cases  on  this, 
and  that  it  was  in  the  form  books,  and  I  have  never 
seen  it.  I  have  never  seen  any  kind  of  settlement 
agreement  where,  when  you  finally  came  in  and 
sued  for  separation,  the  court  could  not  take  and 
look  at  it  and  say,  "I  incorporate  it  in  the  decree," 
or  "I  modify  it  to  say,"  or  ''I  do  this  or  that  to 
it,"  because  otherwise  you  have  one  where  the  par- 
ties try  to  keep  outside  the  reaches  of  the  court, 
and  it  can  amount  [180]  to  a  bonus. 
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An  agreement,  as  counsel  for  the  plaintiff  pointed 
out — we  all  know  that  property  settlement  agree- 
ments, when  they  started  out,  the  usual  thing  was 
to  promise  the  wife  so  much  if  she  would  get  a 
divorce,  and  that  was  held  void.  So  they  began  to 
hold  more  and  more  of  them  void,  so  the  parties  had 
to  get  more  skillful  so  as  to  accomplish  the  same 
result  and  still  not  have  a  void  agreement.  So 
they  tried  everjrthing  else.  In  this  American  Trust 
Company  case  they  tried  just  what  was  tried  here, 
except  they  had  just  enough  wisdom  to  put  that 
$165  limitation  on  it,  which  distinguishes  it  from 
the  agreement  before  us.  This  agreement  here  pro- 
vides just  for  a  flat  bonus  of  $50  a  week,  and  any- 
thing the  court  might  give  her  for  alimony,  which 
is  an  inducement,  an  illegal  inducement  to  the  wife 
to  get  the  divorce.     That  is  my  view. 

Now,  the  husband,  as  your  Honor  pointed  out, 
and  we  all  know,  went  and  got  the  divorce.  The 
wife  knew  about  it,  but  she  didn't  litigate  it.  From 
that  you  can  draw  an  inference  that  this  agreement 
— you  see,  this  agreement  has  a  lot  more  in  it  than 
the  $50  per  week.  There  is  testimony  in  the  deposi- 
tions here — I  don't  know  whether  elsewhere  or  not 
— there  is  in  Mr.  Woynicz's  deposition  as  to  this 
house  on  Wellman  Avenue,  that  the  house  has  three 
apartments.  I  understand — I  don't  know  whether 
it  is  in  evidence — that  [181]  as  to  the  income  from 
the  apartments,  she  is  occupying  the  one  and  rent- 
ing the  other  two  for  about  $100  a  month.  She 
has  a  life   estate  in  that.     It  was  a  pretty  good 
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agreement,  but  the  view  of  it  I  take  is  that  it  is 
contrary  to  public  policy. 

I  don't  have  anything  more  on  the  motion,  your 
Honor. 

The  Court:  Before  you  close,  the  court  now 
suggests  to  you  and  is  granting  to  you  the  oppor- 
tunity on  this  motion  for  a  new  trial  to  read  in 
full,  if  you  wish,  or  explain  again,  the  contents 
of  these  depositions  that  you  have  referred  to,  on 
the  question  as  to  whether  they  were  fully  before 
the  court  when  the  case  was  tried  on  its  merits, 
before  I  decided  it.  While  I  am  satisfied  they  were 
fully  presented  to  the  court  by  both  counsel,  and 
introduced  in  evidence,  and  I  considered  them,  since 
you  have  asserted  here  that  you  think  it  is  unfair 
for  the  court  to  go  on,  after  I  thought  the  con- 
tents had  been  agreed  to  by  both  counsel,  I  am 
novv^  granting  you  this  opportunity,  if  you  want, 
to  read  these  depositions  in  full  before  me  now,  or 
explain  them  again,  so  that  there  can  be  no  mis- 
understanding or  thought  that  the  court  ignored 
you  on  these  matters.  But  I  want  to  say  I  am  sure 
there  is  nothing  there  that  would  change  my  view 
on  this  motion  for  a  new  trial.  But  so  there  will 
be  no  question  about  the  depositions  being  consid- 
ered by  me  on  the  hearing,  you  may  proceed  to 
read  them,  [182]  if  you  wish,  or  you  may  proceed 
on  the  record  as  it  is  before  me. 

Mr.  Riseley :  I  think  I  will  read  the  depositions, 
your  Honor. 

The  Court:     You  can  go  ahead. 
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Mr.  Riseley:  This  is  No.  9324-PH,  deposition 
of  J.  Charles  Zimmerman: 

''The  deposition  of  J.  Charles  Zimmerman  of  66 
West  Park  Avenue,  Long  Beach,  New  York,  was 
taken  before  me,  a  notary  public  in  and  for  the 
County  of  Nassau,  State  of  New  York,  on  the  18th 
day  of  November,  1949,  at  66  West  Park  Avenue, 
in  the  County  of  Nassau,  City  of  Long  Beach,  pur- 
suant to  the  annexed  notice  and  a  copy  of  a  stipu- 
lation annexed  thereto,  which  copy  has  been  com- 
pared by  me  with  the  duplicate  original  thereof 
and  is  in  all  respects  an  exact  copy  thereof,  on  be- 
half of  the  plaintiff  in  the  above-entitled  action 
pending  in  the  above-named  Court. 

"Jack  Klaw,  Esq.,  of  521  Fifth  Avenue,  New 
York  City,  State  of  New  York,  appeared  as  attor- 
ney for  the  plaintiff,  and  after  waiting  until  2:35 
p.m.,  no  one  appeared  as  attorney  for  the  defend- 
ant. Written  interrogatories  under  Eule  30(c) 
FRCP  to  be  propounded  to  the  aforesaid  witness 
by  the  [183]  officer  taking  the  deposition  under  the 
aforesaid  notice,  was  delivered  to  me,  a  copy  of 
which  is  hereto  annexed. 
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DEPOSITION  OF 
J.  CHARLES  ZIMMERMAN 

being  by  me  first  duly  sworn  to  tell  the  whole  truth 
as  hereinafter  certified,  testified  as  follows: 

"Direct  Examination 

"By  Mr.  Klaw: 

"Q.     What  is  your  full  name? 

"A.     J.   Charles  Zimmerman. 

"Q.     And  your  residence? 

"A.  I  live  at  175  West  Beech  Street,  Long 
Beach,  New  York. 

"Q.  You  are  an  attorney  admitted  to  practice 
in  the  Courts  of  the  State  of  New  York? 

"A.     Yes. 

"Q.     How  long  have  you  been  so  admitted? 

"A.     Upwards  of  30  years. 

"Q.  And  you  now  maintain  your  law  office  at 
QQ  West  Park  Avenue,  Long  Beach,  New  York? 

"A.    Yes. 

"Q.  And  in  August,  1942,  were  you  a  member 
of  the  Judiciary  of  the  State  of  New  York? 

"A.     Yes. 

"Q.  And  at  that  time,  as  I  recall,  you  were  a 
Judge  [184]  of  the  City  Court  of  the  City  of  Long 
Beach?  A.     Yes. 

"Q.  How  long  had  you  been  such  member  of 
such  Court?  A.     Since  January  1st,  1926. 

"Q.     Continuously  thereafter  until  when.  Judge? 

"A.     Until  December  31st,  1945. 

"Q.    And  that  was  an  elective  position? 
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''A.     Yes,  for  all  except  the  first  four  years. 

"Q.  And  in  1942  were  you  a  member  of  the  law 
firm  of  Zimmerman  &  Simon?  A.     Yes. 

"Q.  And  do  you  recall  in  August,  1942,  that  you 
were  retained  by  Mr.  Leonard  Woynicz  Sianozecki, 
also  known  as  Leonard  Woynicz,  in  connection 
with  a  separation  action  brought  against  him  by 
his  wife,  Alexandra  Woynicz  Sianozecki,  also 
known  as  Alexandra  Woynicz,  in  the  Supreme 
Court  of  the  State  of  New  York,  County  of  Bronx  ? 

"A.    Yes. 

'^Q.  At  the  time  when  he  retained  you,  did  Mr. 
Woynicz  deliver  to  you  a  copy  of  the  Summons 
and  Complaint  and  the  plaintiff's  Notice  of  Motion, 
with  the  afiidavits  annexed  thereto,  for  temporary 
alimony  and  counsel  fees  that  were  previously 
served  upon  him  in  said  action?  A.     Yes. 

"Q.  Do  you  still  have  a  copy  of  the  said  Sum- 
mons and  Complaint  and  Notice  of  Motion  and 
affidavits  ? 

"A.  No,  but  I  have  a  penciled  memorandum  on 
the  file  which  reads^  'Delivered  original  S  &  C  P  T 
and  Motion  papers  to  Mr.  Woynicz.' 

''Q.  Do  you — I  show  you  a  paper  that  purports 
to  be  the  original  Summons  and  Complaint  and 
Notice  of  Motion  and  affidavits  for  temporary  ali- 
mony and  counsel  fees,  and  ask  you  whether  or  not 
you  recall  receiving  a  copy  of  such  papers? 

"A.  I  cannot  at  this  time  recall  whether  or  not 
this  is  the  correct  copy  or  not.    It  seems  to  be. 
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"Q.  Do  you  recall  the  amount  of  temporary  ali- 
mony sought  by  the  plaintiff  in  her  said  motion? 

''A.  I  am  not  sure,  but  my  recollection  is  that 
it  was  $100  weekly. 

'^Q.  Do  you  recall  the  amount  of  counsel  fees 
sought  by  the  said  motion*? 

''A.     That  I  cannot  recall.  [186] 

'^Q.  Do  you  recall  plaintiff's  allegations  in  said 
motion  with  respect  to  defendant's  financial  net 
worth  ? 

"A.  My  recollection  is  that  it  was  a  huge  amount 
based  upon  the  'war  baby'  business  in  which  the 
defendant  was  at  that  time  engaged. 

"Q.  Do  you  recall  whether  the  amount  of  the 
net  worth  of  the  defendant  alleged  by  the  plaintiff 
was  in  excess  of  $100,000.00? 

"A.     I  am  pretty  sure  it  was. 

"Q.  Do  you  recall  the  allegation  in  the  affidavit 
and  the  complaint  in  the  aforementioned  action 
wdth  respect  to  the  defendant's  annual  income? 

"A.     I  do  not. 

''Q.  Would  you  recall  whether  the  charge  was 
made  there  that  the  defendant's  annual  income  was 
in  excess  of  $15,000  per  annum? 

"A.     I  think  it  was. 

"Q.  Do  you  recall  whether  the  complaint  in  the 
said  action  was  verified  on  August  4th,  1942? 

"A.     I  cannot  recall. 

"Q.     When  were  you  retained  by  Mr.  Woynicz? 

"A.  I  believe  it  was  in  the  month  of  August, 
1942.  [187] 
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"Q.  I  show  you  a  notice  of  appearance  in  said 
action,  signed  by  Zimmerman  &  Simon,  and  ask 
you  whether,  after  referring  to  said  notice  of  ap- 
pearance, you  can  tell  us  about  when  you  were  re- 
tained 1 

"A.  This  notice  is  dated  August  14,  1942,  and 
it  was,  therefore,  to  the  best  of  my  recollection, 
in  August  prior  to  that  date. 

"Q.  Do  you  recall  who  recommended  Mr.  Woy- 
nicz to  you?  A.     Mr.  Louis  Rosenberg. 

''Q.  And  what  did  Mr.  Woynicz  say  to  you  at 
the  time  he  retained  you*?  Anything  with  respect 
to  a  matrimonial  litigation  or  matrimonial  troubles 
in  which  you  had  theretofore  represented  Mr. 
Rosenberg  1 

''A.  I  do  not  recall  any  reference  by  Mr.  Woy- 
nicz  to   Mr.   Rosenberg's  matrimonial   differences. 

"Q.  Did  Mr.  Woynicz,  at  the  time  he  retained 
you,  submit  to  you  a  letter  written  to  him  by  Jack 
Klaw,  dated  July  21st,  1942  ? 

"A.     I  do  not  recall. 

"Q.  Do  you  recall  whether  he  told  you  at  the 
time  that  he  retained  you  whether,  after  receipt  of 
a  letter  by  him  from  Jack  Klaw,  he  telephoned 
Jack  [188]  Klaw  and  offered  to  enter  into  a  sepa- 
ration agreement  under  which  he  was  to  pay  the 
plaintiff  $20  per  week  for  her  maintenance  and 
support? 

"A.  I  do  not  recall  the  details,  except  that  I 
know  that  he  told  me  that  he  was  negotiating  with 
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his  wife's  lawyer,  Mr.  Klaw,  at  the  time  that  he 

first  came  to  the  office. 

"Q.  Do  you  recall  whether  he  also  told  you,  at 
the  time  he  first  retained  you,  that  after  he  had 
been  served  with  a  copy  of  the  Summons  and  Com- 
plaint and  the  Notice  of  Motion  in  the  previously 
mentioned  separation  action,  that  he  had  consulted 
with  an  attorney,  Charles  Ray  Smith,  of  280  Broad- 
way, New  York  City,  with  respect  to  said  Sum- 
mons and  Complaint  and  Motion? 

"A.  I  recall  that  he  told  me  that  he  consulted 
with  another  attorney.  I  now^  remember,  when  you 
mention  the  name,  that  it  was  a  man  named  Smith, 
and  Mr.  Woynicz  said  that  Mr.  Smith  did  not  en- 
gage in  matrimonial  litigation,  and  therefore  he 
wanted  me  to  step  into  the  case. 

"Q.  Do  you  recall  whether  Mr.  Woynicz  told 
you  that  Charles  Ray  Smith  was  the  attorney  for 
the  New  York  Thread  Grinding  Corporation  at  the 
time,  of  which  Mr.  Woynicz  was  a  stockholder  and 
officer?  [189]  A.     I  do  not  recall  that. 

"Q.  Do  you  recall  whether  Mr.  Woynicz  in- 
formed you  at  the  time  that  he  authorized  Mr. 
Smith  to  telephone  Jack  Klaw  and  advise  him  that 
Mr.  Woynicz  was  willing  to  enter  into  a  separation 
agreement  wherein  he  would  agree  to  pay  to  the 
plaintiff  $30  per  week  for  her  support  and  mainte- 


nance 


A.     I  remember  that  Mr.  Woynicz  told  me  that 
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Mr.  Smith  had  been  communicating  with  his  wife's 

lawyer,  Mr.  Klaw.    The  details  I  do  not  recall. 

"Q.  On  the  same  date  that  he  retained  you,  did 
you  read  the  affidavit  and  Notice  of  Motion  as  well 
as  the  Summons  and  Complaint  that  had  thereto- 
fore been  served  upon  him? 

''A.  I  read  them,  but  I  cannot  say  whether  it 
was  the  same  day. 

''Q.  After  you  read  them,  did  you  discuss  with 
the  defendant  his  annual  net  worth  and  annual 
income?  A.     I  did. 

'^Q.  And  what,  if  anything,  did  the  defendant 
state  with  respect  to  such  matters'? 

"A.  I  think  I  told  you,  Mr.  Klaw,  that  I  do  not 
want  to  disclose  any  confidential  discussions,  [190] 
unless  Mr.  Woynicz  consents  thereto.  I  have  no 
interest  in  the  outcome  of  the  present  litigation, 
but  I  do  want  to  maintain  the  ethical  standards  that 
would  be  required  of  me,  and  if  you  have  Mr.  Woy- 
nicz's  consent  to  my  disclosure  of  his  financial 
standing,  then  I  would  gladly  do  so,  otherwise  I 
must  ask  you  to  excuse  me. 

''Q.  After  you  read  the  Notice  of  Motion  and 
Summons  and  Complaint  in  the  separation  action, 
did  you  discuss  with  the  defendant  his  financial  net 
worth  and  his  annual  income? 

''A.     I  did. 

''Q.  Did  you  discuss  with  Mr.  Woynicz  the 
charges  of  non-support  made  by  the  plaintiff  in 
the  said  action?  A.     I  did. 
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''Q.  And,  as  a  result  of  your  discussions  with 
Mr.  Woynicz,  do  you  recall  having  a  conference 
with  Jack  Klaw  at  his  office  on  August  17,  1942, 
pertaining  to  a  proposed  settlement  of  the  separa- 
tion action  and  a  separation  agreement  to  be  en- 
tered into  between  Mr.  Woynicz  and  his  wife  ? 

^'A.  I  do  not  recall  the  time,  but  I  do  recall 
having  conferences  with  Mr.  Klaw  at  his  office. 

''Q.  Do  you  recall  that  in  that  conversation 
Jack  Klaw  told  you  that  the  least  the  plaintiff 
would  accept  in  settlement  was  a  separation  agree- 
ment wherein  Mr.  Woynicz  would  agree  to  pay  his 
wife,  the  plaintiff,  the  sum  of  $75  per  week  for 
her  maintenance  and  support,  and  a  conveyance 
to  her  of  the  premises  at  2929  Wellman  Avenue, 
Bronx,  New  York,  and  the  lots  adjoining  said 
property. 

"A.  I  recall  that  Mr.  Klaw  wanted  more  than 
was  finally  agreed  upon.  The  exact  figure  I  cannot 
recall,  and  I  do  not  have  any  memorandum  of  it 
to  show  the  figure.  I  also  recall  that  Mr.  Klaw 
wanted  the  property  referred  to  in  the  question. 

"Q.  Did  you  thereafter  relate  to  Mr.  Woynicz 
the  substance  of  those  discussions  you  had  with 
Mr.  Klaw  on  August  17,  1942?  A.     I  did. 

''Q.  Do  you  recall  whether  he  understood  your 
statements  relating  to  the  substance  of  that  con- 
versation at  that  time?  A.     He  did. 

^'Q.  Do  you  recall  whether  or  not  at  that  time, 
after  you  had  related  to  Mr.  Woynicz  the  discus- 
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sions  you  had  with  Mr.  Klaw  on  August  17th,  1942, 
he  authorized  you  to  make  a  counter-proposition 
on  his  [192]  behalf,  the  substance  of  which  was 
that  he  would  be  willing  to  pay  to  his  wife  the 
sum  of  $50  per  week  for  her  maintenance  and  sup- 
port, and  in  lieu  thereof,  convey  to  her  the  fee 
of  the  aforementioned  premises  at  2929  Wellman 
Avenue,  Bronx;  was  willing  to  give  her  a  life  in- 
terest in  said  property  with  remainder  to  the  chil- 
dren 1  A.     Yes. 

^'Q.  At  the  time  he  authorized  you  to  make 
this  counter-proposition,  did  you  explain  to  Mr. 
Woynicz  the  obligations  he  was  undertaking  if  that 
proposition  was  accepted  by  his  wife  ? 

''A.    Yes. 

''Q.  And  di  Mr.  Woynicz  fully  understand  that 
obligation?  A.     He  did. 

*'Q.  Did  you  thereafter  have  further  discus- 
sions with  Mr.  Klaw  on  August  19th,  1942,  Au- 
gust 20th,  1942,  and  August  21st,  1942,  with  re- 
spect to  a  proposed  settlement  of  the  action  and  a 
separation  agreement  *? 

"A.  The  exact  dates  I  cannot  recall,  and  I  have 
no  memorandum  of  them,  but  I  did  have  continued 
conferences  by  phone  with  Mr.  Klaw. 

"Q.  On  August  28th,  1942,  did  you  receive  [193] 
from  Jack  Klaw  the  copy  of  a  proposed  separa- 
tion agreement  which  was  prepared  by  him,  to  be 
entered  into  between  Mr.  Woynicz  and  his  wife? 

"A.     I  received  a  letter  from  Mr.  Klaw,  dated 
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August  28tli,  1942,  and  with  which  I  received  a 

proposed  separation  agreement. 

''Q.  After  you  received  this  proposed  agreement 
from  Mr.  Klaw,  did  you  have  any  conferences  with 
Mr.  Woynicz  with  respect  thereto  ■? 

'^A.     I  did. 

"Q.  Did  Mr.  Woynicz  read  that  proposed  agree- 
ment in  your  presence'?  A.     He  did. 

"Q.  And  did  Mr.  Woynicz  evidence  understand- 
ing of  the  terms  of  that  proposed  agreement? 

^'A.     He  understood  it. 

"Q.  Do  you  still  have  a  copy  of  that  proposed 
agreement?  A.     I  have. 

"Q.  Does  that  proposed  separation  agreement 
contain  any  provision  for  the  return  of  any  tools 
to  Mr.  Woynicz? 

''A.  I  do  not  see  anything  in  the  agreement  to 
that  effect,  except  that  on  my  copy  of  the  agree- 
ment there  is  a  penciled  memorandum  in  my  own 
handwriting  [194]  with  the  following  words: 
*  Books,  wearing  apparel,  tools  in  garage.'  These 
were  additions  that  Mr.  Woynicz  suggested  after 
he  had  read  the  agreement. 

''Q.  Can  you  tell  us  whether  that  proposed 
agreement  makes  any  provision  for  the  termination 
of  the  weekly  payments  to  Mrs.  Woynicz  on  the 
death  of  Mr.  Woynicz? 

"A.  I  do  not  see  any  in  here,  but  I  do  see  a 
memorandum  in  my  own  handwriting  which  reads 
as  follows:     'While  both  parties  hereto   shall  re- 
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main  alive,  and  so  long  as  the  second  party  shall 
keep,  etc'     This  was  a  memorandum  made  by  me 
pursuant  to  Mr.  Woynicz's  request  for  a  change 
in  that  proposed  agreement. 

"Q.  Did  you  thereafter  have  further  conferences 
with  Mr.  Klaw  on  September  1st,  September  2nd 
and  September  9th,  1942,  with  respect  to  the  changes 
desired  by  Mr.  Woynicz  in  the  proposed  separation 
agreement  that  Mr.  Klaw  had  submitted  to  you 
previously  ? 

'^A.  Yes,  except  that  I  cannot  recall  the  dates 
exactly. 

"Q.  Did  Mr.  Klaw  thereafter,  on  September 
17th,  1942,  deliver  to  you  another  proposed  [195] 
separation  agreement  ? 

''A.  I  have  a  letter  from  Mr.  Klaw,  dated  Sep- 
tember 17th,  1942,  with  which  another  proposed 
separation  agreement  was  enclosed. 

''Q.  I  show  you  a  photostatic  copy  of  an  agree- 
ment between  Leonard  Woynicz  Sianozecki,  the  de- 
fendant, and  his  wife,  Alexandra  Woynicz  Siano- 
zecki dated  September  22nd,  1942,  signed  by  the 
respective  parties  thereto,  and  ask  you  whether  this 
photostatic  copy  is  an  exact  copy  of  the  proposed 
separation  agreement  which  you  received  from  Jack 
Klaw  on  September  17th,  1942,  with  the  following 
exceptions,  namely:  That  on  Page  marked  '1' 
thereof  the  date  on  the  first  line  thereof  was  blank, 
and  that  on  Page  marked  '4'  thereof  the  matter 
now  which  appears  to  have  been  stricken  out  was 
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not  so  stricken  out  and  the  initials  'L.W.S.'  and 
*A.W.S.'  did  not  appear  on  said  Page  '4/  and  that 
on  Page  marked  '7'  thereof  the  interlineations,  cor- 
rections and  initials  did  not  appear  thereon,  and  on 
page  marked  '8'  thereof  the  date  now  appearing 
thereon  was  left  blank  and  there  were  no  signatures, 
and  on  Page  marked  '9'  thereof  the  places  for  the 
dates  in  the  acknowledgments  were  blank  and  the 
signatures  of  Jack  Klaw  and  Joseph  L.  [196]  Simon 
on  the  stamped  matter  appearing  respectively  under 
their  respective  signatures  were  not  there? 

''A.  Whether  or  not  this  photostat  copy  is  an 
exact  copy  of  your  proposed  agreement  that  was 
sent  to  me  with  your  letter  of  September  17th, 
1942,  except  for  the  changes  you  mentioned,  I  can- 
not say,  because  I  do  not  recall  whether,  between 
the  22nd  of  September,  1942,  and  the  17th  of  Sep- 
tember, 1942,  there  were  any  other  drafts  or  pro- 
posed agreements  between  us;  but  I  can  tell  you 
that  this  agreement  which  you  now  show  me,  dated 
September  22nd,  1942,  was  the  agrement  which 
was  read  by  Mr.  Woynicz  prior  to  its  execution, 
and  discussed  between  him  and  me  paragraph  by 
paragraph  before  it  was  signed  by  him. 

^'Mr.  Klaw:  I  offer  in  evidence  the  photostat 
copy  of  the  agreement  between  plaintiff  and  defend- 
ant, dated  September  22,  1942,  and  ask  that  it  be 
marked  in  evidence  as  Plaintiff's  Exhibit  I  for 
Identification. 

"Notary:     So  mark  it. 
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(The  document  was  then  marked  as  Plain- 
tiff's Exhibit  I  for  Identification,  and  ini- 
tialed.) 

"Q.  I  show  you  Plaintiff's  Exhibit  I  for  Iden- 
tification, and  ask  you  whether  the  defendant  signed 
it  in  your  presence. 

''A.     Yes,  he  did. 

''Q.  Before  the  defendant  signed  Plaintiff's  Ex- 
hibit I  for  Identification,  did  he  have  any  discus- 
sions with  you  with  respect  to  a  clause  which  ap- 
peared on  Page  '4'  thereof,  but  which  was  stricken 
out  before  it  was  signed  by  the  parties  thereto  ? 

"A.  Yes,  that  was  one  of  the  things  that  he 
objected  to. 

''Q.  At  the  time  that  you  saw  the  defendant 
sign  Plaintiff's  Exhibit  I  for  Identification,  was 
Mrs.  Woynicz 's  signature  on  it? 

"A.  I  do  not  think  so.  I  think  I  went  to  Mr. 
Klaw's  office  and  Mrs.  Woynicz  signed  it  there  in 
my  presence. 

"Q.  Did  you  also  prepare  a  Deed  in  accordance 
with  the  provisions  contained  in  Paragraph  11  of 
Plaintiff's  Exhibit  I  for  Identification,  which  Deed 
was  signed  by  the  defendant  in  your  presence? 

"A.  I  did  prepare  the  Deed  and,  to  the  best 
of  my  recollection,  the  agreement  was  signed  at  the 
same  time. 

"Q.  Did  the  defendant  read  the  Deed  so  pre- 
pared by  you  before  he  signed  it?  [198] 
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''A.     Yes. 

''Q.  Did  the  defendant  ever  tell  you  that  he 
wanted  the  Deed  and  the  separation  agreement  to 
provide  that  the  Wife  was  only  to  have  a  life  inter- 
est in  only  one  of  the  apartments  in  the  premises 
described  in  Plaintiff's  Exhibit  I  for  Identification, 
and  that  one  of  his  sons,  who  was  in  the  Army  at 
the  time,  should  have  the  right  to  occupy  another 
apartment  on  the  premises  upon  his  discharge  from 
the  Army? 

''A.  No.  To  the  contrary,  Mrs.  Woynicz  was  to 
have  the  entire  house  and  get  all  the  income  and  pay 
all  the  taxes  until  her  death  and  then  it  was  to  go 
to  the  children. 

"Q.  Do  you  recollect  whether  you,  at  any  time, 
said  anything  which  might  lead  Mr.  Woynicz  to 
reasonably  believe  that  the  separation  agreement 
which  is  marked  as  Plainti:ff's  Exhibit  I  for  Identi- 
fication, and  the  Deed  executed  by  Mr.  Woynicz  in 
accordance  with  the  provisions  thereof,  contained 
any  provision  that  his  wife  was  to  receive  a  life 
interest  only  in  one  of  the  apartments  in  the  prem- 
ises described  in  said  agreement  and  Deed,  and  that 
his  son  who  was  in  the  Army  would  have  a  right  to 
occupy  the  other  apartment  in  said  premises  [199] 
upon  his  return  from  the  Army? 

"A.     I  did  not. 

"Q.  Do  you  recollect  whether  you  ever  told  Mr. 
Woynicz,  either  in  the  following  words  or  words  to 
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that  effect,  "Don't  go  to  Court,  because  you  will  get 

the  same  treatment  like  Moscow  trials"? 

''A.     I  did  not. 

"Q.  Did  you  ever  say  anything  to  Mr.  Woynicz 
which  might  reasonably  lead  him  to  believe  that  he 
could  not  have  as  witnesses  people  who  were  in  his 
employ  or  people  who  w^ere  employees  of  the  corpo- 
ration with  which  Mr.  Woynicz  was  connected  be- 
cause no  jury  would  accept  testimony  from  such 
people  despite  they  were  willing  to  testifj^  to  the 
truth?  A.     I  did  not. 

"Q.  Did  you  ever  say  anything  to  Mr.  Woynicz 
that  would  reasonably  lead  him  to  believe  that,  in 
the  event  that  he  desired  to  defend  the  separation 
action,  that  the  only  witness  you  would  accept  was 
his  daughter,  provided  his  daughter  would  write  for 
you  something  in  her  own  handwriting  and  sign 
the  same?  A.     I  did  not. 

"Q.  Did  Mr.  Woynicz  ever  tell  you  that  if  the 
trial  had  to  be  like  a  Moscow  trial,  then  'let  [200] 
it  be  a  Moscow  trial'? 

"A.  I  do  not  recollect  ever  hearing  the  words 
'Moscow'  or  'Moscow  trial'  used  by  either  one 
of  us. 

"Q.  After  discussing  with  Mr.  Woynicz  the  al- 
legations contained  in  the  Summons  and  Complaint 
and  the  Motion  papers  for  alimony  and  counsel  fees 
in  the  separation  action,  do  you  recollect  whether 
Mr.  Woynicz  asked  you  to  try  to  work  out  an  agree- 
ment with  his  wife's  attorney?  A.     He   did. 
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''Q.  Between  the  time  the  defendant  retained 
you  and  the  date  of  the  signing  by  him  of  Plaintiff 's 
Exhibit  I  for  Identification,  how  many  conferences 
did  you  have  with  the  defendant? 

"A.     A  mininmum  of  a  dozen. 

"Q.  Was  Joseph  L.  Simon  present  at  some  of 
these  conferences  that  you  had  with  Mr.  Woynicz? 

"A.  I  do  not  recall.  Some  were  had  at  my  office 
and  some  were  had  at  his  place  of  business. 

''Q.  Do  you  know  whether  the  defendant  was 
able  to  read  English  ?  A.     He  was. 

''Q.  Did  the  defendant  ever  write  any  letters 
to  you  in  the  English  language?  [201] 

"A.  He  did.  One  on  December  4th  and  one  on 
December  10th,  1942. 

"Q.  Will  you  please  let  me  have  these  letters  so 
that  I  can  mark  them  in  evidence  as  exhibits? 

''A.  I  do  not  Avish  to  give  up  any  part  of  my 
files.  These  letters  refer  to  the  fee  arrangement 
between  Mr.  Woynicz  and  myself.  If  you  want 
them  read  into  the  record,  I  will  read  them. 

"Q.  Did  you  ever  say  anything  to  Mr.  Woynicz 
to  the  effect  that  if  he  defended  the  separation  ac- 
tion and  lost  it,  that  everything  would  be  taken  from 
him?  A.     I  did  not. 

''Q.  Did  the  defendant  tell  you  that  he  wanted 
to  oppose  the  motion  for  temporary  alimony? 

"A.  If  he  could  not  make  a  better  settlement, 
he  wanted  it  opposed. 
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"Q.  Did  he  tell  you  that  he  did  not  want  to  make 
any  settlement  of  any  nature  ?  A.     He  did  not. 

''Q.  Did  he  tell  you  that  he  wanted  to  contest 
the  action  brought  by  his  wife  and  not  to  enter  into 
any  negotiations  for  a  settlement  1 

"A.  No,  he  did  not.  He  wanted  a  settlement  if 
it  it  could  be  made  at  better  terms  than  those  which 
his  wife  asked  for  in  her  suit. 

''Q.  Did  you  keep  the  defendant  informed  of 
the  negotiations  you  were  having  with  Mr.  Klaw 
with  respect  to  a  settlement  of  the  separation  action 
and  proposed  separation  agreements? 

''A.     I  did. 

''Q.  Did  Mr.  Woynicz  tell  you  that  he  did  not 
want  a  separation,  but  wanted  you  to  effect  a  recon- 
ciliation of  the  parties?  A.     No. 

"Q.  Did  you  insist  on  Mr.  Wo^micz'  signing  the 
separation  agreement?  A.     I  did  not. 

"Did  you  ever  tell  him,  either  in  substance  or  in 
words,  that  if  he  went  to  court  he  would  be  sunk? 

"A.     I  did  not. 

"Q.  Did  you  ever  tell  Mr.  Woynicz  that  you 
wanted  him  to  sign  the  agreement  as  soon  as  pos- 
sible, and  that  he  would  be  a  better  man  if  he  lived 
separate  and  apart  from  his  wife  and  signed  Plain- 
tiff's Exhibit  I  for  Identification? 

"A.     I  did  not. 

"Q.  Did  you  ever  tell  Mr.  Woynicz  or  say  [203] 
anything  to  him  which  would  reasonably  lead  him 
to  believe  that,  regardless  of  any  defense  that  he 
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might  interpose  in  the  separation  action,  that  he 

would  lose  the  action?  A.     I  did  not. 

"Q.  Did  you  ever  tell  him  that  'you  have  no 
legs  to  stand  on  in  the  Court'?  A.     No. 

"Q.  Did  Mr.  Woynicz  make  any  request  from 
you  to  limit  the  period  of  the  payments  that  he 
would  be  required  to  make  to  his  wife  under  the 
separation  agreement  marked  in  evidence  as  Plain- 
tiff's Exhibit  I  for  Identification,  other  than  those 
contained  in  the  agreement? 

"A.  He  asked  me  if  they  could  be  limited,  and 
I  replied  that  if  he  entered  into  a  separation  agree- 
ment, it  would  be  for  as  long  as  their  lives  or  for  the 
period  shortened  by  the  terms  of  the  agreement. 

The  Court:  We  will  recess  now  until  2:00 
o  'clock. 

(Whereupon,  at  11:55  o'clock  a.m.,  a  recess 
was  taken  until  2:00  o'clock  p.m.  of  the  same 
day.)  [204] 

The  Court:     Proceed. 

Mr.  Riseley:  Continuing  with  the  deposition  of 
J.  Charles  Zimmerman: 

(Continuing  reading) 

"Did  you  always  converse  with  Mr.  Woynicz  in 
the  English  language?  A.     Always. 

"Q.     Were  you  able  to  understand  him? 

"A.     Yes. 

"Q.  Was  Mr.  Woynicz  able  to  understand  every- 
thing that  you  said  to  him?  A.     Yes. 
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''Q.  Did  you  ever  say  anything  to  Mr.  WojTiicz 
that  could  reasonably  lead  him  to  believe  that  the 
Plaintiff's  Exhibit  I  for  Identification  that  he  was 
signing  merely  some  papers  to  obtain  the  dismissal 
of  the  action  which  had  been  brought  against  him 
by  his  wife? 

"A.  No,  I  did  not.  Mr.  Woynicz  understood 
distinctly  that  this  was  a  separation  agreement 
which  was  to  last  for  the  full  period  of  their  lives, 
as  provided  for  in  the  agreement. 

^'Q.  Do  you  recollect  whether  at  any  time  when 
you  discussed  the  matter  of  the  separation  agree- 
ment [205]  with  Mr.  Woynicz,  whether  Mr.  Wojmicz 
was  afflicted  with  a  muscular  trembling  which  caused 
disturbances  in  his  speech  ? 

"A.     I  recall  nothing  of  the  kind. 

"Q.  Was  Mr.  Woynicz  subject  to  any  unusual 
lapses  of  memory? 

"A.     Not  that  I  could  observe  at  all. 

"Q.  Were  Mr.  Woynicz'  actions  and  speech  in 
your  presence  rational  or  irrational? 

"A.     Rational. 

"Q.  After  Plamtiff 's  Exhibit  I  for  Identification 
was  signed  by  the  defendant,  did  you  have  occasion 
to  see  the  defendant  or  correspond  with  the  defend- 
ant, or  did  the  defendant  correspond  with  you? 

"A.  I  know  that  I  communicated  with  Mr.  Woy- 
nicz with  reference  to  some  details  that  were  unfin- 
ished, such  as  his  wife's  ring  and  some  rent  question, 
but  I  do  not  recall  whether  I  saw  Mr.  Wovnicz  or 
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whether  I  talked  with  him  by  telephone  only.     I 
did  have  correspondence  with  him,   and  he  wrote 
me  the  letters  that  I  spoke  of  before. 

''Q.  Did  Mr.  Woynicz  ever  complain  to  you  that 
the  terms  contained  in  Plaintiff's  Exhibit  I  for 
Identification  and  the  Deed  executed  in  accordance 
with  the  terms  of  that  agreement  did  not  reflect  his 
understanding  of  the  terms  of  said  agreement? 

^'A.     No. 

''Q.  At  the  time  that  Mr.  Woynicz  executed 
Plaintiff's  Exhibit  I  for  Identification,  did  he  de- 
liver to  you  a  check  in  the  amount  of  $350.  made 
payable  to  the  order  of  Jack  Klaw  as  Attorney  for 
the  Plaintiff,  to  be  delivered  to  Jack  Klaw  as  coun- 
sel for  the  Plaintiff,  as  provided  for  in  said  Plain- 
tiff's Exhibit  I  for  Identification?  A.     Yes. 

"Q.  And  did  Mr.  Wojuicz  at  the  same  time 
give  you  a  check  made  payable  to  the  order  of  the 
plaintiff  in  the  sum  of  $150.  to  cover  the  i3eriod 
under  the  said  separation  agreement  commencing  on 
August  23rd,  1942,  and  ending  on  September  26th, 
1942? 

"A.  I  think  so.  I  do  not  have  any  distinct 
recollection  of  any  such  check,  nor  do  I  have  any 
record  of  such  in  my  files. 

"Q.  Did  you  say  anything  to  Mr.  Woynicz  be- 
fore he  executed  the  Plaintiff's  Exhibit  I  for  Identi- 
fication which  could  reasonably  lead  him  to  believe 
that,  if  there  was  a  change  in  his  [207]  financial 
condition   after   he   had   executed   said   Plaintiff's 
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Exhibit   I   for   Identification   or   a   change   in   his 
earnings  or  earning  capacity,  that  he  would  not  have 
to  make  the  weekly  payments  as  required  by  said 
Plaintiff's  Exhibit  I  for  Identification'? 

''A.  No;  on  the  contrary,  I  pointed  out  to  him 
that  under  the  laws  of  this  state  that  a  separation 
agreement  would  be  binding  on  both  him  and  Mrs. 
Woynicz,  so  that  neither  one  of  them  could  change 
the  agreement,  whereas  a  decree  of  the  Court  fixing 
support  and  maintenance  was  subject  to  an  applica- 
tion for  an  increase  by  his  wife,  as  well  as  by  a 
decrease  by  him,  but  that  the  Courts  honored  pri- 
vate separation  agreements  made  between  the  par- 
ties for  the  life  of  the  agreement. 

*'Q.  Did  Mr.  Woynicz  ever  tell  you  that  he  had 
forgotten  why  he  had  come  to  see  you  % 

''A.     No. 

"Q.  Did  Mr.  Woynicz  concentrate  on  the  matters 
you  discussed  with  him  at  all  times  *? 

"A.  I  never  observed  any  lack  of  concentration 
on  his  part. 

"Q.  Did  Mr.  Woynicz  ever  tell  you  that  he  was 
under  the  care  of  a  physician  for  mental  disorders 
or  for  a  disease  of  the  mind?  A.     No. 

''Interrogatories  propounded  to  the  witness  by 
the  Notary  Public  on  behalf  of  the  defendant,  and 
his  answers  thereto: 

"Interrogatory  No.  1:  During  the  time  you  rep- 
resented the  defendant  in  1942,  were  you  during  all 
of  that  period  engaged  in  the  active  practice  of  law 
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to  the  exclusion  of  other  pursuits?  A.    Yes. 

''Interrogatory  No.  2:  During  the  time  you  rep- 
resented the  defendant  in  1942,  were  you,  during 
any  portion  of  that  period,  a  judge,  justice,  or 
other  official  functionary  of  any  court,  including 
courts  not  of  record?  A.     Yes. 

"Interrogatory  No.  3:  If  so,  what  was  your  of- 
fice, duties,  time  expended  per  week  in  those  duties, 
and  over  what  period  of  time  did  you  serve? 

"A.  I  was  Judge  of  the  City  Court,  entailing  as 
much  time  as  was  necessary  from  day  to  day. 

"Interrogatory  No.  4:  During  the  period  you 
represented  the  defendant,  or  during  any  portion  of 
it,  were  you  engaged  in  a  real  estate  business  ?  [209] 

"A.     No. 

"Interrogatory  No.  5:  If  so,  over  what  period 
of  time  were  you  so  engaged  and  how  much  time  per 
week  did  you  devote  to  that  pursuit? 

"A.     No  answer. 

"Interrogatory  No.  6:  During  the  period  you 
represented  the  defendant,  or  during  any  portion 
of  that  period,  were  you  engaged  in  any  way  in  the 
activity  of  real  estate  management,  either  for  your- 
self or  for  others?  A.     No. 

"Interrogatory  No.  7:  If  so,  describe  the  nature 
and  extent  of  your  duties,  the  nature  and  number 
of  the  units  managed  or  supervised,  and  how  much 
time  per  week  was  devoted  to  those  pursuits? 

"A.     No  answer. 
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' '  Interrogatory  No.  8 :  Do  you  recall  whether  or 
not  Mr.  Leonard  Woynicz  ever  complained  to  you 
of  severe  headaches  when  he  was  in  your  office  dur- 
ing 1942?  A.     He  did  not. 

"Interrogatory  No.  9:  Do  you  recall  whether  or 
not  when  Mr.  Wojoiicz  was  in  your  office  as  a  client, 
the  conferences  were  interrupted  by  telephone  [210] 
calls  from  painters,  plumbers,  and  coal  delivermen 
at  any  times,  and  if  so,  about  how  many  of  such 
interruptions  were  there? 

"A.  No  more  than  any  other  lawyer  would  be 
interrupted  by  business  calls. 

''Interrogatory  No.  10:  Have  you  ever  been  a 
partner  of,  or  associated  in  any  way  with  one  Louis 
Rosenberg  ? 

•'A.  About  15  years  ago,  I  had  one  business 
dealing  with  Mr.  Rosenberg. 

"Interrogatory  No.  11:  If  so,  what  was  the  na- 
ture of  your  relationship  with  Rosenberg,  in  what 
sort  of  activity  were  you  engaged,  and  over  what 
period  of  time,  and  how  much  time  per  week  did 
you  spend  in  such  activity? 

"A.  He  was  a  garage  broker  and  we  had  a  garage 
deal  together.  That  was  over  long  before  I  met 
Mr.  Woynicz. 

"Interrogatory  No.  12:  On  one  occasion,  in  your 
office,  in  1942,  during  the  pendency  of  the  separate 
maintenance  action,  did  you  say  to  Mr.  Woynicz, 
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*  Robbers.    Robbers.     Painters,  robbers.    Plumbers, 
robbers.  Coal  deliverymen,  robbers'? 
''A.     No.  [211] 

''Interrogatory  No.  13:  do  your  recall  that  Mr. 
Woynicz  in  your  office  in  the  summer  of  1942  told 
you  that  he  was  so  desperate  that  he  didn't  know 
what  to  do?  A.     No. 

"Interrogatory  No.  14:  Did  Mr.  Woynicz  ever 
discuss,  during  the  summer  of  1942,  the  possibilities 
of  suicide  with  you  ?  A.     No. 

"Interrogatory  No.  15:  Do  you  recall  that  there 
were  times,  during  the  period  that  you  represented 
Mr.  Woynicz,  that  he  could  not  understand  what 
you  were  saying  to  him?  A.     No. 

"Interrogatory  No.  16:  Did  not  Mr.  Woynicz 
have  great  difficulty  in  understanding  what  you  were 
trying  to  explain  to  him  at  times?  A.     No. 

"Interrogatory  No.  17:  Do  you  recall  any  oc- 
casion when  Mr.  Woynicz  was  unable  to  make  you 
understand  what  he  was  saying?  A.     No. 

"Interrogatory  No.  18:  If  so,  please  relate  them, 
and  tell  whether  it  appeared  to  you  that  the  diffi- 
culty was  caused  by  nervousness,  describing  [212] 
Mr.  Woynicz 's  outward  manifestations  as  you  saw 
them  at  the  time.  A.     No  answer. 

"Interrogatory  No.  19:  So  far  as  you  could  ob- 
serve and  hear,  was  Mr.  Woynicz  suffering  from 
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difficlties  of  speech  during  the  time  you  represented 

him?  A.     No. 

''Interrogatory  No.  20:  If  any  of  your  conver- 
sations with  Mr.  Woynicz,  did  he  eveh  say  anything 
to  you  about  the  Moscow  Trials?  A.     No. 

Interrogatory  No.  21:  If  so,  please  relate  the 
substance  of  all  the  conversations  so  far  as  the  Mos- 
cow Trials  were  involved.  A.     No  answer. 

"Interrogatory  No.  22:  Did  Mr.  Woynicz  ever 
exhibit  to  you  any  unusual  outward  manifestations 
such  as  trembling,  fear,  anger,  tears,  depression, 
distorted  facial  expressions,  or  otherwise,  and  if  so, 
describe  them,  and  tell  when  and  w^here. 

"A.    No. 

"Interrogatory  No.  23:  Do  you  recall  whether 
Mr.  Woynicz  ever  complained  to  you  of  his  health, 
during  the  time  you  represented  him,  and  if  so,  [213] 
what  complaints  did  he  make  and  when  were  they 
made,  and  how  many  did  he  make? 

"A.  I  have  a  faint  recollection  of  his  saying 
that  he  had  an  abdominal  operation  sometime  prior 
to  the  time  he  came  to  my  office. 

"Interrogatory  No.  24:  Do  you  recall  whether 
Mr.  Woynicz  ever  talked  excessively  to  you  about 
the  Moscow  trials?  A.     He  did  not. 

"Interrogatory  No.  25:  During  the  time  you 
represented  Mr.  Woynicz,  do  you  recall  whether  his 
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hands  would  at  times  shake  when  he  talked  or  lis- 
tened to  you*?  A.     They  did  not. 

"Interrogatory  No.  26 :  Did  you  ever  at  any  time 
say  anything  to  Mr.  Woynicz  from  which  he  reason- 
ably could  have  understood  that  he  would  be  allowed 
only  one  witness  on  his  behalf,  his  daughter  Wanda, 
and  then  only  if  she  would  put  everything  in  her 
own  handwriting  and  sign  it?  A.     No. 

' '  Interrogatory  No.  27 :  Did  you  ever  at  any  time 
say  anything  to  Mr.  Woynicz  from  which  he  reason- 
ably could  have  understood  that  none  of  his  friends, 
partners,,  or  employees  would  be  allowed  [214]  to 
testify  on  his  behalf  at  the  trial  of  the  then  pending 
separation  action?  A.     No. 

"Interrogatory  No.  28 :  Did  you  ever  at  any  time 
say  anything  to  Mr.  Woynicz  from  which  he  could 
have  reasonably  understood  that  trials  in  the  State 
of  New  York  were  not  fairly  conducted? 

"A.     No. 

''Interrogatory  No.  29 :  Did  you  ever  at  any  time 
say  anything  to  Mr.  Woynicz  from  which  he  could 
have  reasonably  miderstood  that  trials  in  the  State 
of  New  York  were  conduted  like  the  Moscow  trials  ? 

"A.    No. 

"Interrogatory  No.  30:  Did  3^ou  ever  at  any  time 
say  anything  to  Mr.  Woynicz  from  which  he  could 
have  reasonably  understood  that  a  jury  sitting  in 
a  trial  court  in  the  State  of  New  York  would  not 


248  Leonard  Woynicz,  etc.,  vs. 

(Deposition  of  J.  Charles  Zimmerman.) 

believe  an  honest  witness  who  was  telling  the  truth? 

''A.     No 

''Interrogatory  No.  31 :  Did  you  ever  at  any  time 
say  anything  to  Mr.  Woynicz  from  which  he  could 
have  reasonably  understood  that  you  were  promising 
to  pay  him  $400  or  any  amount  whatever "? 

''A.     No.  [215 J 

"Interrogatory  No.  32 :  Did  you  ever  at  any  time 
say  anything  to  Mr.  Woynicz  from  which  he  might 
reasonably  have  understood  that  the  girl,  Mary,  who 
w^as  named  in  the  separation  action,  and/or  her 
parents  would  not  be  allowed  to  testify  as  to  the 
iimocent  nature  of  Mary's  friendship  with  him? 

"A.     No. 

' '  Interrogatory  No.  33 :  Did  you  ever  at  any  time 
say  anything  to  Mr.  Woynicz  from  which  he  might 
have  reasonably  understood  that  testimony  to  the 
effect  that  Mary  was  the  girl  friend  of  his  son 
Kobert  would  not  be  allowed  in  court  ?  A.     No. 

"Interrogatory  No.  34:  Has  there  ever  been  any 
disagreement  between  you  and  Mr.  Woynicz  over 
fees?    If  so,  what? 

"A.  He  refused  to  pay  me  the  balance  of  $100, 
claiming  that  the  amount  he  paid  me  was  the  amount 
agreed  upon.  I  did  nothing  after  he  refused  to 
pay  this  sum. 

"Interrogatory  No.  35:  Did  you  ever  observe 
that  Mr.  Woynicz  had  trouble  remembering  things? 

"A.    No. 
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' '  Interrogatory  No.  36 :  Did  you  ever  have  to  re- 
fresh the  memory  of  Mr.  Woynicz?  [216] 

^'A.     No. 

''Interrogatory  No.  37:  Did  you  ever  character- 
ize the  work  in  which  Mr.  Woynicz  was  engaged  as 
'trying  work'  which  would  make  it  possible  for 
events  to  escape  his  memory?  A.     No. 

"/s/  J.  CHARLES  ZIMMERMAN. 
"Witness: 

"MILTON  POPPER, 

"Notary  Public." 

The  notary  public's  certification  follows.  I  don't 
have  the  date  on  my  copy. 

This  is  the  deposition  of  Joseph  L.  Simon  in  this 
action : 

"The  depositions  of  Joseph  L.  Simon  of  60  East 
42nd  Street,  New  York  City,  State  of  New  York, 
and  Jack  Klaw  of  521  Fifth  Avenue,  New  York 
City,  State  of  New  York,  were  taken  before  me,  a 
notary  public  in  and  for  the  County  of  New  York, 
State  of  New^  York,  on  the  17th  day  of  November, 
1949,  at  Room  1801,  521  Fifth  Avenue,  in  the 
County  of  New  York,  pursuant  to  the  annexed  notice 
and  the  annexed  stipulation,  on  behalf  of  the  plain- 
tiff in  the  above-entitled  action  pending  in  the 
above-named  Court. 

"Jack  Klaw,  Esq.,  of  521  Fifth  Avenue,   [217] 
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New  York  City,  State  of  New  York,  appeared  as 
attorney  for  the  plaintiff,  and  after  waiting  until 
11  A.M.,  no  one  appeared  as  attorney  for  the  de- 
fendant. Written  interrogatories  under  Rule  30(c) 
FRCP  to  be  propounded  to  the  aforesaid  witnesses 
by  the  officer  taking  the  deposition  under  the  afore- 
said notices,  were  delivered  to  me,  copies  of  which 
are  hereto  annexed. 

DEPOSITION  OF 
''JOSEPH  L.  SIMON 

"being  by  me  first  duly  sworn  to  tell  the  whole 
truth  as  hereinafter  certified,  testified  as  follows: 

"Direct  Examination 

"By  Mr.  Klaw: 

"Q.     What  is  your  full  name? 

"A.     Joseph  Lewis  Simon. 

"Q.     And  your  residence? 

"A.  I  live  at  200  Haven  Avenue,  New  York  33, 
N.  Y. 

"Q.  You  are  an  attorney  admitted  to  practice  in 
the  Courts  of  the  State  of  New  York? 

"A.     I  am. 

"Q.     How  long  have  you  been  so  admitted? 

"A.     I  was  admitted  in  May,  1938. 

"Q.     Where  do  you  maintain  your  law  office? 

"A.  At  60  East  42nd  Street,  New  York  City, 
New  York. 

"Q.  Do  you  know  the  defendant  in  this  action, 
Leonard  Woynicz,  also  known  as  Leonard  Woynicz 
Sianozecki  ? 
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''A.     I  have  met  him  on  several  occasions. 

''Q.  During  the  year  1942,  were  you  associated 
with  J.  Charles  Zimmerman  in  the  practice  of  law 
under  the  firm  name  of  Zimmerman  &  Simon  at  17 
East  42nd  Street,  in  the  Borough  of  Manhattan? 

''A.     I  was. 

''Q.  Was  it  in  connection  with  your  association 
with  Mr.  Zimmerman  that  you  met  the  defendant? 

''A.     It  was. 

"Q.  Do  you  recall  about  when  you  met  the  de- 
fendant herein  for  the  first  time? 

''A.     Some  time  in  the  summer  of  1942. 

"Q.  Were  you  present  during  the  conversation 
between  the  defendant  and  Mr.  Zimmerman  when 
the  defendant  retained  your  firm  to  represent  him 
in  connection  with  an  action  which  had  then  been 
instituted  by  the  defendant's  wife  in  the  Supreme 
Court,  Bronx  County,  which  action  sought  a  separa- 
tion together  with  alimony  and  counsel  fees. 

"A.  I  was  present  when  the  defendant  came  to 
the  office  but  I  do  not  believe  that  I  was  present 
during  the  conversation  which  took  place  between 
him  and  Mr.  Zimmerman  on  that  occasion 

^'Q.  Were  you  present  at  any  conversations  be- 
tween the  defendant  and  Mr.  Zimmerman? 

"A.  I  was  present  on  several  occasions  in  which 
the  defendant  and  Mr.  Zimmerman  discussed  the 
action  brought  by  the  defendant's  wife  against  him 
in  the  Supreme  Court,  Bronx  County,  for  separa- 
tion. 

"Q.     I  show  you  an  agreement  dated  September 
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22,  1942,  between  Alexandra  Woynicz   Sianozecki, 
and   Leonard   Woynicz    Sianozecki,    and    ask    you 
whether  the  signature  of  Joseph  L.  Simon  appearing 
on  page  9  thereof  as  notary,  is  your  signature. 

^'A.     It  is. 

*'Q.  I  show  you  this  photostat  copy  of  the  ex- 
ecuted agreement  which  I  have  just  referred  to  and 
ask  you  whether  it  is  in  all  details  an  exact  copy 
thereof.  A.     Yes. 

"Mr.  Klaw:  I  will  ask  that  the  photostat  copy 
of  the  agreement  between  plaintiff  and  defendant 
dated  September  22,  1942,  be  marked  as  [220] 
Plamtiff's  Exhibit  1  for  Identification. 

"(The  notary  then  marked  the  document  as 
Plaintiff's  Exhibit  1  for  Identification  and  ini- 
tialed it.) 

"Q.  Did  you  sign  your  name  to  this  agreement, 
marked  Plaintiff's  Exhibit  1  for  Identification,  as 
notary  public  acknowledging  the  signature  of  Leon- 
ard Woynicz  Sianoecki  to  that  agreement  ? 

"A.     I  did. 

"Q.  And  did  Mr.  Sianozecki  sign  this  agreement 
in  your  presence'?  A.     He  did. 

"Q.  Did  Mr.  Sianozecki  sign  his  name  to  this 
agreement  and  did  you  sign  your  name  as  notary 
public  to  this  agreement  on  September  22,  1942? 

"A.     Yes. 

"Q.  At  the  time  this  agreement  was  so  signed 
by  the  defendant,  did  his  wife's  signature  appear 
in  the  agreement? 
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''A.  In  answer  to  your  question,  may  I  say  that 
I  have  refreshed  my  recollection  by  reference  to 
correspondence  in  the  files  of  Zimmerman  &  Simon 
which  confirms  my  recollection  that  Mrs.  Woynicz 
Sianozecki's  signature  was  not  placed  upon  the 
instrument  until  a  later  date. 

''Q.  Were  the  conversations  that  you  had  with 
the  defendant,  referred  to  by  you  heretofore,  had 
before  the  signing  of  Plaintiff's  Exhibit  1  for 
Identification?  A.     Yes. 

''Q.  Can  you  tell  us  with  respect  to  what  matters 
in  particular  these  conversations  were  had? 

''A.  I  participated  in  the  drafting  of  Exhibit  1 
herein  for  identification  and  took  part  in  several 
conversations  concerning  the  terms  thereof  with  Mr. 
Zimmerman  and  the  defendant  and  I  particularly 
remember  being  present  at  discussions  which  dealt 
with  the  amount  of  alimony  to  be  paid  under  the 
agreement  and  the  disposal  of  the  real  property 
referred  to  in  the  agreement. 

''Q.  Do  you  recall  how  many  conferences  you 
had  with  the  defendant  and  conferences  the  defend- 
ant had  with  Mr.  Zimmerman  at  which  you  were 
present,  prior  to  the  signing  of  the  agreement 
marked  Plaintiff's  Exhibit  1  for  Identification,  by 
the  defendant? 

"A.  To  the  best  of  my  recollection,  I  never  had 
a  conversation  with  the  defendant  at  which  Mr. 
Zimmerman  was  not  present  and  I  believe  that  I 
took  part  in  two,  three  or  possibly  four  conversa- 
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tions  on  different  dates,  at  which  the  three  of  us 

were  [222]  present. 

"Q.  Do  you  recall  whether  prior  to  the  defend- 
ant's execution  of  Plaintiff's  Exhibit  1  for  Identifi- 
cation herein,  an}^  proposed  separation  agreements 
were  prepared  by  you  or  submitted  to  you  by  Jack 
Klaw  who  was  then  Mrs.  Woynicz 's  attorney? 

"A.  In  answer  to  this  question,  I  have  refreshed 
my  recollection  from  the  files  and  I  may  say  that 
a  proposed  agreement  was  submitted  to  the  firm  by 
Mr.  Klaw,  and  we,  in  turn,  prepared  a  separation 
agreement  which  was  submitted  to  Mr.  Klaw. 

''Q.  Did  these  prior  conversations  that  the  de- 
fendant had  with  Mr.  Zimmerman  in  your  presence 
relate  to  the  proposed  terms  in  the  separation 
agreements?  A.     In  part. 

"Q.  Do  you  recall  whether  there  was  a  discus- 
sion between  the  defendant  and  Mr.  Zimmerman 
relating  to  the  custody,  control  and  education  of 
the  son,  Robert? 

"A.  I  recall  that  the  defendant  was  very  much 
concerned  about  his  children's  welfare  and  I  recall 
being  present  on  at  least  one  conversation  in  which 
provision  concerning  these  matters  was  discussed 
between  Mr.  Zimmerman  and  the  defendant. 

"Q.  Do  you  recall  whether  the  defendant  in- 
sisted that  the  separation  agreement  contain  a  pro- 
vision that  he  shall  have  the  sole  custody,  control 
and  education  of  Robert  and  that  he  would  assume 
responsibility  and  liability  for  Robert's   adequate 
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support,  maintenance  and  education  consistent  with 
his    financial    means,    environment    and    mode    of 
living  ? 

"A.     He  was  very  insistent  on  these  provisions. 

*'Q.  Do  you  recall  whether  there  were  any  con- 
versations between  the  defendant  and  Mr.  Zimmer- 
man relating  to  the  amount  of  weekly  support  the 
defendant  would  agree  to  pay  to  his  wife  under  the 
separation  agreement? 

"A.  Yes,  I  do.  There  were  such  conversations 
and  the  final  amount  which  he  agreed  to  pay  was 
one  which  was  reached  after  a  considerable  amount 
of  discussion  between  Mr.  Zimmerman  and  the  de- 
fendant and  a  considerable  amount  of  bargaining 
back  and  forth  with  Mr.  Klaw.  At  some  of  these 
discussions,  I  was  present. 

"Q.  During  any  of  these  conversations  in  which 
you  were  present,  did  the  defendant  and  Mr.  Zim- 
merman discuss  the  question  of  conveying  to  the 
defendant's  [224]  wife  a  life  interest  in  premises 
2929  Wellman  Avenue,  Bronx  ? 

"A.  I  am  not  sure  about  the  address  but  I  was 
present  at  such  conversations  insofar  as  they  were 
related  to  conveying  the  property  described  in  this 
agreement  and  if  that  is  the  address  of  the  property 
described  in  the  agreement,  then  the  answer  to  the 
question  is  yes. 

"Q.  Did  the  defendant  speak  in  the  English 
language  to  you  or  to  Mr.  Zimmerman  on  the  oc- 
casions he  spoke  to  you  or  on  the  occasions  he  spoke 
to  Mr.  Zimmerman  in  your  presence? 
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''A.     All  conversations  took  place  in  English. 

''Q.  Did  the  defendant  read  the  agreement 
marked  Plaintiff's  Exhibit  1  for  Identification 
herein  before  signing  it? 

''A.  I  don't  recall  whether  he  read  it.  I  know 
that  Mr.  Zimmerman  explained  and  read  each  para- 
graph to  him  in  my  presence.  This  was  Mr.  Zim- 
merman's usual  practice  with  all  of  his  clients. 

"Q.  During  these  conversations,  do  you  recall 
whether  the  answers  by  the  defendant  to  questions 
propounded  to  him  by  Mr.  Zimmerman  were  respon- 
sive at  all  times'? 

"A.  The  defendant's  English  was  not  wholly 
fluent  and  any  questions  to  which  he  did  not  give 
a  responsive  answer,  he  communicated  his  lack  of 
understanding  and  the  question  was  rephrased  so 
that  he  would  understand  it. 

"Q.  Did  the  acts  and  conversations  of  the  de- 
fendant in  your  presence  impress  you  at  the  time 
as  being  rational  or  irrational? 

"A.     Rational. 

"Q.  Did  Mr.  Zimmerman  explain  to  the  defend- 
ant in  detail  in  your  presence,  each  of  the  terms 
contained  in  Plaintiff's  Exhibit  1  for  Identification, 
before  the  defendant  signed  it  ? 

"A.     That  is  my  recollection. 

''Q.  Do  you  recall  whether  the  defendant  under- 
stood the  terms  of  Plaintiif 's  Exhibit  1  for  Inden- 
tification  after  Mr.  Zimmerman  explained  them 
to  him? 
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''A.  His  participation  and  responses  and  ques- 
tions concerning  the  agreement  demonstrated  to 
me  that  he  understood. 

"Q.  Did  you  ever  hear  the  defendant  tell  Mr. 
Zimmerman  that  he  preferred  to  litigate  the  action 
commenced  by  his  wife  for  separation  and  whether 
Mr.  Zimmerman  said  to  him  'Don't  go  to  Court 
because  you  will  get  the  same  treatment  like  [226] 
Moscow  trials'  or  words  to  that  effect? 

A.     No,  definitely  not. 

''Q.  Did  you  ever  hear  Mr.  Zimmerman  tell  the 
defendant  that  he  could  not  bring  his  witnesses  to 
any  trial  that  might  be  had  in  the  separation  action 
then  pending  between  the  defendant  and  his  wife,  if 
the  witnesses  were  receiving  salaries  or  being  paid 
by  the  defendant  or  the  defendant's  firm'? 

"A.     No. 

"Q.  Did  you  ever  hear  Mr.  Zimmerman  tell  the 
defendant  that  no  jury  would  take  the  testimony 
from  such  witnesses  brought  by  the  defendant  to 
any  trial  ?  A.     No. 

"Q.  Did  you  ever  hear  Mr.  Zimmerman  tell  the 
defendant  that  if  he  went  to  trial  in  the  action  that 
everything  would  be  taken  from  him  •? 

''A.     No. 

''Q.  Did  you  ever  hear  the  defendant  tell  Mr. 
Zimmerman  that  he  wanted  him  to  effect  a  recon- 
ciliation between  the  parties  %  A.     No. 

"Q.  Did  you  ever  hear  Mr.  Zimmerman  tell  the 
defendant  that  if  he  went  to  Court  to  litigate  [227] 
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the  separation  action  that  was  brought  against  him 

that  he  would  be  sunk  ? 

''A.  My  recollection  is  that  Mr.  Zimmerman  ad- 
vised the  defendant  that  he  would  probably  not  suc- 
ceed in  his  defense  of  the  separation  action. 

"Q.  During  the  conversations  between  Mr.  Zim- 
merman and  the  defendant  in  your  presence,  or  in 
his  conversations  with  you,  did  the  defendant  ap- 
pear frightened?  A.     Definitely  not. 

"Q.  Was  the  defendant  attentive  in  the  conver- 
sations between  him  and  Mr.  Zinnnerman  and  the 
conversations  with  you*?  A.     Intensely  so. 

"Q.  Did  the  defendant  ever  tell  you  or  Mr.  Zim- 
merman in  your  presence  of  any  physical  or  mental 
illness  or  discuss  his  health"? 

''A.     None  whatever. 

"Q.  Do  you  recall  his  physical  appearance  dur- 
ing the  times  that  you  saw  him  ?  A.     Yes. 

''Q.  Do  you  recall  whether  he  was  afflicted  with 
any  muscular  trembling? 

''A.     I  recall  that  he  was  not. 

"Q.     Do   you  recall  whether   his  hands   shook? 

"A.     They  did  not. 

"Q.  Was  he  subject  to  any  unusual  lapses  of 
memory  in  your  presence  ? 

"A.  Not  about  matters  which  were  discussed 
in  my  presence. 

"Q.  Do  you  recall  whether  the  defendant  clearly 
understood  at  the  time  of  his  execution  of  Plain- 
tiff's Exhibit  I  for  Identification  that  he  was  not 
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merely  signing  a  paper  which  would  result  in  a 
discontinuance  of  the  separation  action  brought 
against  him  by  his  wife,  but  that  he  was  under- 
taking a  lifelong  obligation  to  pay  his  wife  $50.00 
per  week  and  conveying  to  her  a  life  interest  in  the 
real  property  referred  to  in  Plaintiff's  Exhibit  1 
for  Identification? 

^'A.  He  gave  every  evidence  of  such  understand- 
ing. 

"Q.  Do  you  recall  whether  the  defendant  ever 
stated  that  the  tools  referred  to  in  Plaintiff's  Ex- 
hibit 1  for  Identification  belonged  to  his  son  Robert  % 

'^A.     No. 

"Q.  Do  you  recall  whether  the  defendant  read 
the  deed  conveying  a  life  interest  in  premises  2929 
Wellman  Avenue  to  the  plaintiff  in  accordance 
with  [229]  the  provisions  of  Plaintiff's  Exhibit  1 
for  Identification  before  signing  same? 

"A.     Yes,  he  read  it. 

''Q.     Did  you  also  read  the  deed  to  him? 

"A.     I  did  not.  I  believe  Mr.  Zimmerman  did. 

''Q.  Did  the  defendant  ever  tell  you  or  Mr.  Zim- 
merman in  your  presence  who  referred  him  to  your 
firm? 

''A.  Yes,  he  was  referred  to  our  firm  by  one 
of  Mr.  Zimmerman's  clients  who  was  associated 
with  Mr.  Woynicz  in  business  and  Mr.  Zimmerman 
had  just  finished  handling  a  matrimonial  matter  for 
such  client  which  was  concluded  by  the  execution  of 
a  separation  agreement  between  the  parties  thereto. 
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Mr.  Woynicz  wanted  his  matter  handled  in  a  simi- 
lar fashion. 

"Q.  Do  you  know  whether  at  the  time  the  de- 
fendant executed  Plaintiff's  Exhibit  1  for  Identifi- 
cation he  freely  executed  the  same  and  consented  to 
be  bound  by  the  terms  thereof  ? 

''A.  He  understood  the  terms  and  he  voluntarily 
signed  the  agreement  and  knew  what  his  obligations 
were  under  it. 

''Q.  Did  Mr.  Woynicz  ever  exhibit  in  your  pres- 
ence any  unusual  outward  manifestations  such  as 
trembling,  [230]  fear,  anger,  tears,  depression  or 
distorted  facial  expressions?  A.     No. 

"Q.  Did  you  ever  hear  Mr.  Zimmerman  tell 
Mr.  Woynicz  anything  from  which  he  could  reason- 
ably understand  that  trials  in  the  State  of  New 
York  were  conducted  like  Moscow  trials  ? 

''A.     No. 

''Q.  Did  you  ever  at  any  time  hear  Mr.  Zimmer- 
man say  anything  to  Mr.  Woynicz  from  which  he 
could  have  reasonably  understood  that  a  trial  Court 
or  a  jury  sitting  in  a  trial  Court  in  the  State  of 
New  York,  would  not  believe  any  of  his  witnesses 
who  was  telling  the  truth?  A.     No. 

"Q.  Did  you  ever  hear  Mr.  Zimmerman  say  any- 
thing to  Mr.  Woynicz  from  which  he  could  reason- 
ably have  understood  that  the  only  witness  that  the 
defendant  would  be  able  to  produce  on  the  trial  of 
the  separation  action  was  his  daughter  and  that  the 
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defendant  should  get  the  daughter  to  write  in  her 

own  handwriting  and  sign  a  paper"?  A.     No. 

''Q.  Did  you  ever  hear  Mr.  Zimmerman  say  any- 
thing to  Mr.  Woynicz  from  w^hich  he  could  reson- 
ably  [231]  have  understood  that  under  the  terms  of 
Plaintiff's  Exhibit  1  for  Identification,  and  the  deed 
conveying  a  life  interest  to  defendant's  wife  to 
the  real  property  referred  to  in  such  agreement, 
that  defendant's  wife  was  to  have  the  right  to  one 
apartment  only  as  long  as  she  lived  and  that  upon 
the  return  of  his  son  from  the  Army  service,  the 
son  would  have  the  right  to  move  into  the  premises 
conveyed  by  said  deed?  A.     No. 

"Interrogatories  propounded  to  the  witness 
on  behalf  of  the  defendant,  and  his  answers 
thereto : 

"Interrogatory  No.  1:  State  what  your  relation- 
ship to  J.  Charles  Zimmerman  was  in  1942,  and 
what  your  relationship  is  to  him  now  ? 

"A.  In  1942,  J.  Charles  Zimmerman  and  I  were 
partners  in  the  practice  of  law.  We  conducted  our 
partnership  under  the  name  of  Zimmerman  &  Simon 
at  17  East  42nd  Street,  New  York  17,  New  York. 
At  the  present  time,  Mr.  Zimmerman  and  I  are  not 
associated  in  any  way  whatsoever. 

"Interrogatory  No.  2:  Have  you  discussed  the 
testimony  [232]  which  you  are  to  give  in  this  dep- 
osition with  any  persons  and  if  so  name  the  per- 
sons? 
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"A.  I  have  discussed  my  testimony  with  no  per- 
sons. 

"Interrogatory  No.  3:  If  you  have  ever  seen 
the  defendant  in  this  action,  please  give  a  physical 
description  of  him  as  he  was  at  the  last  time  you 
saw  him,  and  state  when  and  where  that  was. 

"A.  My  recollection  is  that  the  defendant  at  the 
time  I  last  saw  him,  which  I  believe  was  on  the 
date  he  signed  the  separation  agreement  marked 
herein  as  Plaintiif 's  Exhibit  1  for  Identification,  or 
very  shortly  thereafter,  at  the  office  of  Zimmerman 
&  Simon,  was  a  tall  man,  over  six  feet  in  height, 
fairly  wide  shouldered,  giving  the  impression  of 
substantial  physical  strength,  rather  square  faced, 
clean  shaven  and  having  light  brown  hair. 

"Interrogatory  No.  4:  If  you  are  the  Joseph 
L.  Simon  who  notarized  a  separation  agreement 
between  plaintiff  and  defendant  on  September  22, 
1942,  I  ask  you  whether  or  not  at  the  time  of  the 
execution  of  that  document,  you  heard  the  defend- 
ant Leonard  Woynicz  say  anything  about  'Moscow 
Trials"? 

"A.  I  am  that  Joseph  L.  Simon  and  I  did  not 
hear  [233]  any  such  statement. 

"Interrogatory  No.  5:  Did  you  ever  hear  the 
defendant  ever  at  any  time  mention  Moscow  Trial, 
or  Moscow  Trials,  and  if  so,  when,  where  and  what 
did  he  say? 

"A.  I  never  heard  any  reference  to  Moscow 
Trial,  or  Moscow  Trials  from  the  defendant. 
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''Interrogatory  No.  6 :  Did  you  ever  hear  the  de- 
fendant complain  about  his  state  of  health  or  head- 
aches, and  if  so,  when,  where,  and  what  did  he  say*? 

"A.  I  never  heard  the  defendant  complain  about 
the  state  of  his  health  or  headaches. 

''Interrogatory  No.  7:  Are  you  at  present,  or 
have  you  been  in  the  past,  a  party  to  any  agree- 
ments or  arrangements  of  any  kind  whatever  with 
Jack  Klaw,  and  if  so,  when  and  what? 

"A.  I  have  never  been  a  party  to  any  arrange- 
ments or  agreements  with  Jack  Klaw.  I  have  never 
handled  any  matter  in  the  course  of  my  practice 
other  than  the  separation  action  involving  the  de- 
fendant and  his  wife,  in  which  Mr.  Klaw  was  in 
any  way  involved.  I  have  never  seen  Mr.  Klaw  until 
today. 

"Interrogatory  No.  8:  At  the  time  the  [234]  de- 
fendant executed  the  agreement  of  September  22, 
1942,  how  long  were  you  in  his  presence  or  where 
you  could  observe  him? 

"A.  I  was  in  his  presence  where  I  could  observe 
him  during  the  entire  time  of  his  visit  on  that  day 
to  the  office  of  Zimmerman  &  Simon.  I  do  not  recall 
the  duration  of  that  visit. 

"Interrogatory  No.  9:     Do  you  have  any  interest 
in  fees  that  might  be  due  J.  Charles  Zunmerman  ? 
"A.     None  whatsoever. 

"Interrogatory  No.  10:  So  far  as  you  know, 
from  your  relationship  to  J.  Charles  Zimmerman, 
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if  any,  are  any  fees  due  Zimmerman  from  Defend- 
ant? 

''A.  I  believe  that  none  are  due;  I  am  not  ab- 
solutely sure. 

''Interrogatory  No.  11:  If  you  have  testified 
to  having-  overheard,  or  been  present  at  any  con- 
versations whatever  between  Mr.  Woynicz  and  Mr. 
Zimmerman,  would  you  state,  to  the  best  of  your 
recollection,  the  date  of  each  such  conversation,  and 
between  what  times  of  day,  and  how  long  you  were 
present,  and  whether,  as  to  each  conversation,  you 
heard  the  entire  conversation  that  took  place,  and 
whether  you  were  actually  in  Mr.  Woynicz'  presence 
during  [235]  the  entire  time  of  each  conversation 
to  which  you  have  testified. 

"A.  These  conversations  occurred  more  than 
seven  years  ago.  They  involved  a  matter  in  which 
Mr.  Zimmerman  was  principally  concerned  rather 
than  myself  and  over  which  he  had  complete  charge. 
Entries  concerning  the  dates  of  these  conversations 
and  all  of  visits  of  the  defendant  to  our  office  were 
made  in  Mr.  Zimmerman's  personal  diary  and  I 
made  no  entries  concerning  them  in  my  own.  I  do 
not  have  access  at  the  moment  to  Mr.  Zinmaerman's 
diary  covering  the  period  in  question  since  he  is 
engaged  in  the  practice  of  law  in  another  county. 
To  the  best  of  my  recollection,  however,  these  con- 
versations took  place  at  the  offices  of  Zimmerman 
&  Simon  in  the  months  of  August  and  September 
of  1942.  I  was  present  at  two,  three  or  four  of  such 
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conversations  and  possibly  more  and  I  have  no  recol- 
lection whatsoever  of  the  time  of  day  or  the  exact 
dates  upon  which  these  conversations  took  place 
and  could  not  refresh  my  recollection  except  by 
reference  to  the  diary  aforementioned.  Further- 
more, I  am  unable  to  say  at  this  time  whether  in  the 
conversations  at  which  I  was  present,  I  was  present 
at  the  whole  or  only  at  part  of  these  conversations. 

"Interrogatory  No.  12:  Did  you  ever  at  any 
time  say  anything  to  Mr.  Woynicz,  or  hear  anyone 
say  anything  to  Mr.  Woynicz  from  which  he  could 
reasonably  have  understood  that  trials  in  the  State 
of  New  York  were  conducted  like  Moscow  Trials  % 

"A.     Certainly  not. 

''Interrogatory  No.  13:  Did  you  ever  at  any 
time  say  anything  to  Mr.  Woynicz,  or  hear  anyone 
say  anything  to  Mr.  Woynicz  from  which  he  could 
reasonably  have  understood  that  trials  in  the  State 
of  New  York  were  not  fairly  conducted? 

"A.     Certainly  not. 

' '  Interrogatory  No.  14 :  At  the  time  of  the  execu- 
tion of  the  agreement  of  September  22,  1942,  was 
the  agreement  read  to  Mr.  Woynicz  %  A.     Yes. 

''Interrogatory  No.  15:  Have  you  ever  repre- 
sented Mrs.  Woynicz,  or  served  her  in  any  way 
whatever  •?  A.     Certainly  not. 

' '  Interrogatory  No.  16 :  Would  you  describe  Mr. 
Woynicz'  manner  of  speech  at  times  when  you  have 
heard  him  talk? 
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"A.  I  am  not  sure  that  I  understand  the  ques- 
tion but  if  it  asks  what  I  think  it  does,  Mr.  [237] 
Woynicz  speaks  with  a  very  strong  Slavic  accent 
in  a  deep  tone  and  in  fairly  staccato  fashion. 

"Interrogatory  No.  17:  Did  you  ever  have  diffi- 
culty in  understanding  him? 

"A.  My  ears  happen  to  be  attuned  to  the  East 
European  accent  so  that  I  never  had  any  difficulty 
understanding  him. 

"Interrogatory  No.  18:  Did  he  ever  repeat 
things  he  had  just  said,  or  speak  in  broken  sen- 
tences'?   If  so,  describe. 

"A.  Speaking  in  broken  sentences  is  a  common 
habit  of  people  who  do  not  have  a  good  command 
of  the  English  language  and  I  daresay  that  he  did 
on  occasion  speak  in  broken  sentences.  I  do  not 
recall  whether  he  ever  repeated  himself  but  it  may 
well  be  that  he  did. 

"Interrogatory  No.  19:  When  in  your  presence, 
was  Mr.  Woynicz  able  to  sit  still  and  concentrate 
on  what  was  going  on,  or  was  he  restless,  and  apt 
to  lose  the  trend  of  conversation,  or  apt  to  return 
to  a  subject  which  has  been  closed? 

"A.  I  noticed  no  such  traits  on  Mr.  Woynicz 's 
part. 

"/s/  JOSEPH  LEWIS  SIMON. 

"Witness: 

"IRVING  KLEIN, 

"Notary  Public." 
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''DEPOSITION  OF 
''JACK  KLAW 


being  by  me  first  duly  sworn  to  tell  the  whole  truth 
as  hereinafter  certified,  testified  as  follows: 

' '  Direct  Examination 

"By  Mr.  Klaw: 

"Q.     What  is  your  full  name? 

"A.     Jack  Klaw. 

"Q.     And  your  residence*? 

"A.  2055  Anthony  Avenue,  Bronx,  New  York 
City. 

"Q.  Are  you  an  attorney  admitted  to  practice 
in  the  Courts  of  the  State  of  New  York? 

"A.     I  am. 

"Q.  How  long  have  you  been  so  admitted  and 
practicing  % 

"A.     Since  1929. 

"Q.     Where  do  you  maintain  your  law  office? 

"A.  At  521  Fifth  Avenue,  New  York  City,  New 
York. 

"Q.  Do  you  know  the  plaintiff  in  this  action, 
Alexandra  Woynicz,  also  known  as  Alexandra  Woy- 
nicz  Sianozecki?  A.     I  do. 

"Q.  In  1942  did  the  plaintiff  consult  you  with 
reference  to  her  husband,  Leonard  Woynicz  ?  [239] 

"A.  Yes.  She  told  me  that  her  husband  had 
failed  to  furnish  her  with  support  and  retained 
me  to  communicate  with  her  husband. 

"Q.  Did  you  thereafter  communicate  with  her 
husband  ? 
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''A.  I  did.  On  July  21st,  1942,  I  wrote  him  a 
letter. 

"Q.     Have  you  a  copy  of  this  letter? 

''A.    Yes. 

''Mr.  Klaw:  I  offer  in  evidence  copy  of  a  letter 
dated  July  21,  1942,  addressed  to  Mr.  Leonard 
Woynicz  and  ask  that  it  be  marked  in  evidence  as 
Plaintiff's  Exhibit  II  for  Identification. 

"(The  notary  then  marked  the  document  as 
Plaintiff's  Exhibit  II  for  Identification  and 
initialed  it.) 

''Q.  Thereafter,  did  you  receivve  a  telephone 
call  from  Mr.  Woynicz? 

"A.  Yes.  My  docket  shows,  and  I  recall,  that 
two  days  later,  on  July  23rd,  1942,  a  person  who 
said  he  was  Leonard  Woynicz  telephoned  me.  He 
told  me  that  he  received  my  letter  of  July  21,  1942, 
and  that  he  would  like  to  come  to  an  agreement 
relative  to  the  support  of  his  wife.  He  told  me  that 
he  was  willing  to  pay  her  $20.00  a  week  for  her 
support.  [240]  I  told  him  that  his  offer  was  unac- 
ceptable and  he  concluded  by  saying  that  he  would 
not  pay  any  more. 

''Q.  In  what  language  did  you  and  Mr.  Woynicz 
converse  1 

"A.     In  the  English  language. 

''Q.     Were  you  able  to  understand  him? 

"A.     Very  clearly. 

''Q.  Did  he  understand  you  and  comprehend 
what  you  said  to  him  ? 
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''A.  He  gave  every  indication  that  he  under- 
stood me  fully. 

"Q.  Thereafter,  did  you  represent  Mrs.  Woynicz 
in  an  action  commenced  by  her  for  separation 
against  her  husband  in  the  Supreme  Court  of  the 
State  of  New  York,  County  of  Bronx? 

''A.  Yes.  On  August  4th,  1942,  I  prepared  a 
summons  and  complaint  in  an  action  for  separation 
which  was  verified  by  Mrs.  Woynicz  on  said  date 
and  also  affidavits  and  notice  of  motion  for  tem- 
porary alimony  of  $100.00  per  week  and  counsel  fees 
of  $1000.00. 

"Q.  Do  you  know  whether  these  papers  were 
served  on  the  defendant? 

''A.  Yes.  These  papers  were  served  on  the  [241] 
defendant  by  my  process  server  on  August  6th,  1942, 
at  his  then  place  of  business  at  237  Lafayette  Street, 
in  the  Borough  of  Manhatten,  City  of  New  York. 

"Q.  Have  you  a  copy  of  these  papers  that  were 
served  on  Mr.  Woynicz  %  A.     Yes. 

"Mr.  Klaw:  I  offer  in  evidence  copy  of  sum- 
mons and  complaint  and  affidavits  and  notice  of 
motion  in  action  entitled  'Alexandra  Woynicz 
Sianozecki,  Plaintiff,  against  Leonard  Woynicz 
Sianozecki,  also  known  as  Leonard  Woynicz,  De- 
fendant, and  ask  that  they  be  marked  in  evidence 
as  Plaintiff's  Exliibit  III  for  Identification. 

"(The  notary  ten  marked  the  document  as 
Plaintiff's  Exhibit  III  for  Identification  and 
initialed  it.) 
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"Q.     What  happened  thereafter? 

"A.  The  following  day,  on  August  7th,  1942,  I 
received  a  telephone  call  from  an  attorney  whom  I 
know,  Charles  Ray  Small,  who  has  his  offices  at  280 
Broadway,  New  York  City.  He  told  me  that  Mr. 
Woynicz  had  brought  to  him  the  copy  of  the  papers 
that  had  been  served  on  him  in  the  separation  action 
and  wanted  to  know  whether  there  was  a  [242]  pos- 
sibility of  settling  the  matter  through  the  entry  of 
a  separation  agreement  between  the  parties.  I  then 
asked  him  what  the  defendant  had  in  mind.  He 
told  me  that  the  defendant,  Mr.  Woynicz,  author- 
ized him  to  state  that  he  was  willing  to  enter  into 
a  separation  agreement  providing  for  the  payment 
by  the  defendant  to  Mrs.  Woynicz  of  $30.00  a  week. 
I  told  Mr.  Small  that  this  sum  was  unacceptable. 

"Q.     Did  you  thereafter  hear  from  Mr.  Small '^ 

''A.     No. 

"Q.     What  happened  thereafter? 

''A.  On  August  13th,  1942,  I  received  a  tele- 
phone call  from  an  attorney,  J.  Charles  Zimmer- 
man, who  told  me  that  the  defendant  had  retained 
him  to  represent  him  in  a  separation  action  which 
had  been  commenced  by  Mrs.  Woynicz  and  requested 
an  adjournment  of  the  motion.  Two  days  later,  on 
August  15th,  1942,  I  received  a  notice  of  appearance 
in  said  action  from  the  law  firm  of  Zimmerman  & 
Simon  whose  post  office  address  was  17  East  42nd 
Street,  New  York  City. 

"Q.     Thereafter   did   you   have   any   discussions 
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with  Mr.  Zimmerman  relative  to  the  separation  ac- 
tion? 

"A.  Yes.  On  August  17th,  1942,  Mr.  Zimmer- 
man [243]  conferred  with  me  at  my  office  relating 
to  a  proposed  settlement  of  the  separation  action. 
I  told  him  that  the  plaintiff  wanted  the  defendant 
to  enter  into  a  separation  agreement  with  her 
wherein  he  would  agree  to  pay  her  $100.00  a  week 
during  her  life  for  her  maintenance  and  support 
and  also  that  defendant  convey  to  plaintiff  in  fee 
simple  the  two  family  house  owned  by  him  known 
as  number  2929  Wellman  Avenue,  Bronx,  and  the 
lots  adjoining  the  same.  The  home  of  the  parties 
was  maintained  in  one  of  the  apartments  in  said 
building.  Mr.  Zimmerman  then  told  me  that  he 
would  take  the  matter  up  with  Mr.  Woynicz  and 
after  that  he  would  give  me  the  latter 's  answer. 

^'Q.     What  happened  thereafter? 

"A.  I  had  further  conferences  with  Mr.  Zim- 
merman on  August  19th,  20th  and  21st  of  1942.  Dur- 
ing these  conferences,  Mr.  Zimmerman  told  me  that 
the  defendant  insisted  that  he  would  only  pay  $50.00 
a  week  and  that  defendant  wanted  the  separation 
agreement  to  contain  a  provision  giving  him  the 
custody  of  Robert,  one  of  the  children  of  the  parties, 
and  also  that  he  would  not  convey  the  real  property 
to  which  I  referred  heretofore  to  plaintiff  in  fee 
simple  but  would  only  convey  the  [244]  property 
to  her  for  life  with  the  remainder  over  to  their 
three  children. 
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''Q.     What  happened  thereafter? 

''A.  On  August  28th,  1942,  after  getting  the 
plaintiff's  consent  to  these  terms,  I  prepared  a 
separation  agreement  along  the  lines  discussed  with 
Mr.  Zimmerman  and  delivered  the  same  to  him  for 
execution  by  the  defendant. 

"Q.     What  happened  thereafter? 

*'A.  On  September  1st,  2nd  and  9th  of  1942,  I 
had  further  conferences  with  Mr.  Zimmerman 
wherein  he  told  me  that  the  defendant  wanted  the 
agreement  to  provide  that  he  be  given  six  weeks' 
time  to  remove  his  personal  tools,  books  and  wear- 
ing apparel  from  the  property  heretofore  referred 
to  by  me  and  that  the  agreement  was  to  terminate 
on  the  defendant's  death. 

'^Q.     What  happened  thereafter? 

''A.  After  plaintiff  consented  to  defendant's  de- 
mands, I  prepared  a  new  agreement  and  delivered 
the  same  to  Mr.  Zimmerman  for  defendant's  execu- 
tion on  September  17th,  1942. 

"Q.     What  happened  after  that? 

''A.  On  September  22nd,  1942,  Mr.  Zimmerman 
phoned  me  and  told  me  that  the  defendant  had  [245] 
executed  the  agreement  on  which  the  present  suit 
is  based,  and  the  deed  referred  to  in  the  agreement. 
An  appointment  was  made  with  Mr.  Zimmerman  to 
present  the  agreement  on  September  23rd,  1942,  at 
my  office  to  be  signed  by  plaintiff.  On  September 
23rd,  1942,  the  plaintiff  signed  that  agreement  at 
my  office  in  the  presence   of  Mr.   Zimmerman   at 
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which  time  Mr.  Zimmerman  also  presented  the  deed 
referred  to  in  this  agreement,  executed  by  the  de- 
fendant, together  with  defendant's  check  to  the 
plaintiff  for  $150.00  being  the  payments  due  under 
the  agreement  from  August  23rd,  1942,  to  Septem- 
ber 22nd,  1942,  as  well  as  defendant's  check  to  my 
order  for  $350.00  as  my  fees  in  accordance  with 
paragraph  'Seventh'  of  the  separation  agreement. 

' '  Q.  Did  you  thereafter  at  any  time  communicate 
with  the  defendant  with  reference  to  the  separation 
agreement "? 

''A.  Yes.  On  April  16th,  1943,  plaintiff  brought 
in  to  me  checks  which  the  defendant  had  sent  her 
which  he  had  failed  to  sign.  On  that  date,  I  wrote 
to  the  defendant  a  letter  in  which  I  referred  to  the 
separation  agreement. 

"Q.     Do  you  have  a  copy  of  this  letter?  [246] 

"A.     Yes. 

"Mr.  Klaw:  I  offer  in  evidence  copy  of  a  letter 
elated  April  16,  1943,  addressed  to  Mr.  Leonard 
Woynicz  and  ask  that  it  be  marked  in  evidence  as 
Plaintiff's  Exhibit  lY  for  Identification. 

"(The  notary  then  marked  the  document  as 
Plaintiff's  Exhibit  lY  for  Identification  and 
initialed  it.) 

"Q.  What  is  the  full  extent  of  your  relationship 
to  Irving  Klein"? 

"A.  None,  except  that  I  have  known  him  for 
some  time. 
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"Interrogatories  propounded  to  the  witness  on  be- 
half of  the  defendant,  and  his  answers  thereto : 

''Interrogatory  No.  1:  Have  you  ever  at  any 
time  seen  the  defendant? 

"A.     No. 

"Interrogatory  No.  2:  If  so,  when,  where,  and 
who  was  present'?  A.     No  answer. 

"Q.  Interrogatory  No.  3:  Isn't  it  true  that 
shortly  [247]  after  the  summons  was  served  in  the 
separation  action  in  1942  that  you  received  a  tele- 
phone call  from  Leonard  Woynicz,  or  someone  who 
stated  that  he  was  Leonard  Woynicz  ? 

"A.  No.  On  July  23rd,  1942,  I  received  a  tele- 
phone call  from  Leonard  Woynicz  or  someone  who 
stated  that  he  was  Leonard  Woynicz  after  I  mailed 
him  the  letter  marked  Plaintiff's  Exliibit  II  for 
Identification. 

"Interrogatory  No.  4:  If  so,  please  relate  to 
the  best  of  your  recollection  the  entire  conversation. 

"A.  He  told  me  that  he  received  my  letter  of 
July  21st,  1942,  and  that  he  would  like  to  come  to 
an  agreement  relative  to  the  support  of  his  wife. 
He  told  me  that  he  was  willing  to  pay  her  $20.00 
a  week  for  her  support.  I  told  him  that  his  offer 
was  unacceptable  and  he  concluded  by  saying  that 
he  would  not  pay  any  more. 

"Interrogatory  No.  5:  Isn't  it  true  that  in  the 
course  of  the  above  telephone  conversation,  the 
caller  asked  you  if  the  suit  were  a  joke  ? 
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''A.  It  is  not  true.  He  never  mentioned  the 
word  'joke'  nor  did  he  make  any  statement  from 
which  one  could  infer  that  he  considered  the  mat- 
ter [248]  in  the  hght  of  a  joke. 

"Interrogatory  No.  6:  Isn't  it  true  that  the 
caller,  who  purported  to  be  Leonard  Woynicz, 
lacked  reasonableness  and  coherence  in  his  conver- 
sation % 

''A.  No.  The  caller  was  quite  coherent  in  his 
conversation.  I  do  not  understand  what  is  meant  by 
the  phrase  'lacked  reasonableness.'  If  it  refers  to 
the  offer  of  $20.00  a  week  for  the  support  and  main- 
tenance of  the  plaintiff,  then  the  offer  certainly 
lacked  reasonableness  in  relation  to  the  defendant's 
then  earning  capacity  and  wealth. 

"Interrogatory  No.  7:  Isn't  it  true  that  you 
are  financially  interested  in  the  action  for  which 
this  deposition  is  being  taken? 

"A.  The  only  extent  of  my  financial  interest  in 
this  action  is  that  a  forwarding  fee  is  to  be  paid 
to  me  by  the  attorney  of  record,  the  amount  of 
which  is  dependent  upon  the  outcome  of  this  action. 

"Interrogatory  No.  8:  Isn't  it  true  that  you 
have  this  present  action  on  a  fifty  per  cent  contin- 
gent basis  and  that  you  are  to  share  the  proceeds 
with  the  California  attorneys  for  the  plaintiff  ?  [249] 

"A.  I  do  not  have  this  action  on  a  fifty  per  cent 
contingent  basis.  I  will  receive  a  forwarding  fee  as 
already  explained. 
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"Interrogatory  No.  9:  Have  you  ever  at  any 
time  advanced  any  money  whatever  toward  the 
financing  of  the  costs  and  expenses  of  this  action? 

"A.  No.  All  of  the  costs  and  expenses  to  date 
have  been  paid  by  the  plaintiff. 

"Interrogatory  No.  10:  If  so,  when,  to  whom, 
for  what,  and  how  much?  A.     No  answer. 

"Interrogatory  No.  11:  Did  you  have  a  conver- 
sation with  Robert  Woynicz  at  your  office  about 
December,  1946,  or  any  time  at  all?  "A.     Yes. 

"Interrogatory  No.  12:  Isn't  it  true  that  during 
the  course  of  a  convevrsation  with  Robert  Woynicz, 
about  December,  1946,  that  you  said  that  Leonard 
Woynicz  had  a  large  sum  of  money  hidden  some- 
where in  the  world?  A.     No. 

"Interrogatory  No.  13:  Do  you  still  represent 
Alexandra  Woynicz  as  her  attorney  in  any  matters 
whatever?  A.     Yes.  [250] 

"Interrogatory  No.  14:  If  the  attorney-client 
relationship  between  yourself  and  Mrs.  Woynicz  no 
longer  exists,  when  did  it  cease  to  exist? 

"A.     No  answer. 

"Interrogatory  No.  15:  Do  you  stand  to  gain 
financially  if  this  suit  is  successful  directly,  or  in- 
directly ? 

"A.  Yes,  only  to  the  extent  of  receiving  a  for- 
warding fee  to  which  I  have  already  testified. 
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' '  Interrogatory  No.  16 :  Do  you  owe  the  plaintiff 
in  this  action  any  money?  A.     No. 

''Interrogatory  No.  17 :  Does  the  plaintiff  in  this 
action  owe  you  any  money"?  A.     No. 

"Interrogatory  No.  18:  Are  you  at  present  ob- 
ligated to  the  plaintiff  in  any  way  whatever? 

''A.     No. 

''Interrogatory  No.  19:  Is  the  plaintiff  at  pres- 
ent obligated  to  you  in  any  way  whatever? 

"A.     No. 

"Interrogatory  No.   20:     Are  you  at  present  a 
\     party  with  the  plaintiff  to  any  agreements  whatever, 
oral  or  written?  [251] 

' '  No,  except  the  retainer  agreement  in  this  action. 

"Interrogatory  No.  21:  Are  you  at  present  a 
party  with  Daniel  A.  Weber,  the  attorney  of  record 
for  the  plaintiff,  to  any  agreements  whatever,  oral 
or  written? 

"A.  Yes,  to  the  extent  of  receiving  a  forward- 
i  ing  fee  in  this  action  to  which  I  have  previously 
F"    testified. 

"Interrogatory  No.  22:  Just  what  is  your  rela- 
tionship with  Daniel  A.  Weber? 

"A.  None  other  than  the  usual  relationship  that 
exists  between  a  forwarding  attorney  and  the  at- 
torney to  w^hom  the  former  refers  a  legal  matter. 
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"Interrogatory  No.  23:  What  is  the  full  extent 
of  your  relationship  with  Milton  Kail? 

"A.  Mr.  Kail  is  an  office  associate  who  on  pre- 
vious occasions  has  retained  me  to  do  some  work 
for  him. 

'Vs/  JACK  KLAW. 

"Witness: 

"IRVING  KLEIN, 

"Notary  Public." 


Then  follows  the  notary's  certificate  of  Irving 
Klein,  Notary  Public,  and  the  marking  in  evidence 
of  Plaintiff's  Exhibit  II,  for  Identification,  on  dep- 
osition of  Jack  Klaw,  a  letter,  dated  November  17, 
1949: 

"July  21st,  1942. 
"Mr.  Leonard  Woynicz, 
' '  c/o  New  York  Thread  Grinding  Corp., 
"237  Lafayette  Street, 
"New  York  City. 

"Dear  Sir: 

"Your  wife,  Alexandra  Woynicz,  has  consulted 
me  with  reference  to  your  failure  to  furnish  sup- 
port to  her. 

"Before  instituting  action  against  you  in  accord- 
ance with  her  instructions,  I  desire  to  afford  you 
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the  opportunity  of  amicably  adjusting  this  matter. 
"Unless  I  hear  from  you  on  or  before  Friday, 
July  24th,  1942,  as  to  your  intentions  in  this  matter, 
I  shall  have  no  other  alternative  but  to  institute  ac- 
tion against  you  in  accordance  with  your  wife's  in- 
structions. 

"Very  truly  yours, 

"JACK  KLAW." 

Then,  marked  in  evidence  as  Plaintiff's  Exhibit 
IV,  for  [253]  identification,  on  deposition  of  Jack 
Klaw,  November  17,  1949,  a  letter  dated : 

"April  16,  1943. 
"Mr.  Leonard  Woynicz, 
"New  York  Thread  Grinding  Corp., 
"237  Lafayette  Street, 
"New  York,  N.Y. 

"Dear  Sir: 


if 


I  am  herewith  returning  to  you  your  checks 
Nos.  425,  426,  427  and  428,  each  in  the  sum  of 
$50.00,  payable  to  the  order  of  your  wife,  Mrs.  A. 
Woynicz. 

"The  first  check  is  returned  to  you  because  your 
Bank  refused  to  receive  the  same  for  collection  due 
to  the  fact  that  you  superimposed  the  date  of  the 
making  of  the  check,  April  5,  on  some  other  date 
which  you  had  first  placed. 
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"The  other  checks  are  returned  to  you  because 
you  have  failed  to  sign  the  same. 

"I  cannot  understand  why  you  repeatedly  cause 
unsigned  checks  to  be  sent  to  my  client  and  some- 
times feel  that  it  is  a  steadied  attempt  to  cause  her 
to  undergo  a  great  deal  of  annoyance  and  trouble. 

"I  trust  that  my  feelings  are  wrong  in  this  [254] 
matter  and  that  in  the  future  you  will  be  more 
prompt  in  sending  the  checks  due  to  Mrs.  Woynicz 
xmder  the  agreement,  in  such  form  that  your  Bank 
will  accept  the  same  for  payment. 

''Your  very  truly, 

"JACK  KLAW." 

Now,  with  the  court's  permission,  I  would  like  to 
read  one  or  two  excerpts  from  the  defendant's  dep- 
osition. 

The  Court:  You  can  read  any  deposition  you 
wish.  At  least,  I  want  you  to  do  that.  I  want  you 
to  read  them  all. 

Mr.  Riseley:  This  is  the  deposition  of  Leonard 
"Woynicz  Sianozecki,  taken  on  behalf  of  the  Plain- 
tiff, Tuesday,  June  28,  1949,  before  David  Newman, 
Notary  Public. 

I  start  on  page  11 : 

DEPOSITION  OF 
LEONARD  WOYNICZ  SIANOZECKI 

[First  eleven  pages  of  this  deposition  appear 
on  pages  319  to  326  of  this  printed  record.] 
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''Q.  Do  yon  recall  in  August  of  1942,  certain 
papers  were  served  on  you  in  the  action  that 
Mrs. A.     Yes. 

"Q.  Do  you  recall  the  month?  Was  it  August 
1942? 

*'A.  I  don't  recall  the  month  what  it  was.  I 
know  it  was  summertime. 

"Q.  Do  you  recall  what  papers  she  served  on 
you?  A.     Yes. 

"  Q.     What  were  they  ?  [255] 

' '  A.    Was  false,  was  a  lie. 

"Q.  No,  do  you  recall  what  kind  of  papers  they 
were  ?  Was  it  an  action  for  a  separation  ? 

"A.     Yes,  that  is  right. 

"Q.  When  you  got  the  papers,  did  you  commun- 
icate with  anybody  ? 

"A.  I'll  tell  you  something,  I  was  accused 
falsely  of  everything. 

"Q.  Just  a  moment.  You  will  get  a  chance  to 
bring  all  this  out. 

"A.  I  will  tell  you.  I  was  innocent.  I  even 
thought  it  was  a  joke. 

"Q.  Mr.  Woynicz,  when  you  got  your  papers, 
did  you  telephone  Mr.  Klaw  ? 

"A.  After  two  weeks  later  I  called  him  and 
asked  him  if  it  was  a  joke.  Listen,  I  can  accuse 
your  mother 

"Q.  Mr.  Woynicz,  these  fellows  are  very  expen- 
sive, the  Reporters,  and  they  get  something  like  $.60 
a  page. 
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''A.      O.  K. 

"Q.     You  telephoned  Mr.  Klaw,  is  that  right? 

"A.     Yes,  and  asked  him  if  that  is  a  joke  or  not. 
I  thought  it  was  a  joke. 

"Q.     What  did  Mr.  Klaw  say  to  you?  [256] 

"A.     He  said,  'No,  Mr.  Woynicz,  it  isn't  a  joke. 
It  is  all  true. ' 

"  Q.     Did  you  then  consult  a  lawyer  ? 

"A.     Then  really  I  wanted  to  consult  Mr.  Small. 

''Q.     Charles  Ray  Small? 

''A.     My  company  lawyer,  but 

"Q.    Was  he  the  lawyer  for  your  company? 

"A.    Yes,  but  he  don't  handle  such  a  thing.  He 
wanted  to  introduce  me  to  somebody  else. 

"Q.     Did  Mr.    Small   tell  you  what  the  papers 
contained  ?  A.     No,  he  did  not. 

' '  Q.     He  recommended  somebody  else  ? 

"A.     He  recommended,  but  I  didn't  take  it.   My 
partner,  he  recommended  me  Mr.  Zimmerman. 

"  Q.     Did  you  go  to  Mr.  Zimmerman  ? 

"A.     Yes,  I  went  to  Mr.  Zimmerman. 

" Q.     And  was  that  in  New  York  City  ? 

"A.     Yes. 

"Q.     Was  Mr.  Zimmerman  a  judge  at  that  time? 
'    "  A.     I  don't  know  what  he  was. 

"Q.     Did  you  bring  the  papers  to  Mr.  Zimmer- 
man? A.    Yes,  I  did. 

"  Q.     Did  Mr.  Small  go  with  you  ?  [257] 
'    "A.    No. 

"Q.     You  went  there  alone?  A.     Alone. 
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"Q.     Did  you  have  a  talk  with  Mr.  Zimmerman'? 

"A.     I  showed  to  him,  I  said 

' '  Q.     Did  you  give  him  the  papers  ? 

''A.    Yes,  I  did. 

"Q.  Did  you  have  a  conversation  with  him  at  the 
time  you  were  in  his  office  % 

"A.  Well,  what  conversation  was  there?  He  will 
take  the  case  or  not  and  he  said  'yes.' 

"Q.  Did  he  say  anything  to  you  about  the  na- 
ture of  the  papers  % 

"A.  I  don't  recall  what  he  told  me,  but  only 
on  thing,  I  wanted  to  go  to  Court  and  he  absolutely 
say  'Don't  go  to  Court  because  you  will  get  the 
same  treatment  like  Moscow  give. '  That  is  the  truth. 

"  Q.     Mr.  Zimmerman  told  you  that  *? 

"A.     Yes. 

"Q.  Now,  during  this  conversation,  was  anybody 
else  present  aside  from  you  and  Mr.  Zimmerman? 

' '  A.     No,  nobody  was  there. 

"Q.     Now,    before    Mr.    Zimmerman    mentioned 
anything  about  Moscow,  did  you  say  anything  to 
him  about  Moscow?"  [258] 
Then  there  are  some  marks  on  this  answer. 

"A.  Yes,  I  said — he  said — I  said  'Here  are  all 
my  witnesses,  every  witness  what  I  said.  I  used  to 
come  to  shop  six  o'clock  in  the  morning  and  left 
eight  o'clock.' 

"Q.  Mr.  Woynicz,  you  understand  that  your  an- 
swers must  be  limited  to  the  questions,  otherwise 
we'll  never  get  finished. 
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''A.  O.  K.  That  is  what  I  come  to  that.  He  said 
'You  pay  them.  You  cannot  bring  them.'  My  part- 
ner, he  would  refuse  because  he  is  a  partner.  So  I 
said  'Here  so  what  you  are  laughing,  the  Moscow 
Trial,  the  same  thing  here,  I  cannot  bring  anybody 
here.'  He  said,  'Yes,  you  have  the  same  thing  here. 
No  jury  will  take  testimony  from  those  people.' 
That  was  the  question.  He  only  wanted  to  accept 
testimony  from  my  daughter.  He  refused  every  one 
of  my  witnesses.  He  refused  everyone  except  my 
daughter  and  he  said  if  my  daughter  write  in  own 
handwriting  and  sign  that  paper  that  he  will  ac- 
cept it,  and  I  told  him  'Let  it  be  Moscow  Trial.  I 
don't  want  my  daughter.  How  my  wife  was  bad  or 
good,  but  she  was  mother  to  my  daughter'  and  I 
told  him  'I  will  not  take  testimony  of  child  to  pro- 
tect myself  and  I  say  'Here,  give  me,  I  will  [259] 
sign  anything  you  want.  If  there  be  Moscow  Trial, 
let  it  be  Moscow  Trial'." 

Then  there  is  a  lot  more  to  it  of  the  same  effect, 
but  that  is  all  I  wanted  to  get  in,  your  Honor. 

The  Court :  Do  I  understand  that  you  have  read 
to  me  all  of  the  depositions  that  I  have  taken? 

Mr.  Riseley :  No.  I  have  read  all  of  the  deposi- 
tions of  Mr.  Simon,  and  Mr.  Klaw,  and  Mr.  Zim- 
merman, and  a  portion  of  the  deposition  taken  on 
behalf  of  the  plaintiff  of  the  defendant,  who  testi- 
fied here. 

The  Court:     Why  not  read  the  rest  of  it? 

Mr.  Kiseley :     Well,  I  can. 
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The  Court:  You  think  that  the  court  ought  to 
hear  all  the  depositions.  That  is  your  assertion  on 
your  motion.  So  just  complete  the  whole  depositions 
that  were  taken  by  both  parties. 

Mr.  Riseley :     All  right.  I  lost  my  place. 

Mr.  Weber :     The  top  of  page  15. 

Mr.  Riseley:  I  started  on  page  11.  I  am  now 
at  the  top  of  page  15 : 

"Q.  Mr,  Woynicz,  when  you  told  that  to  Mr. 
Zimmerman,  did  he  tell  you  that  he  would  refuse  to 
represent  you  ?  A.     He  did  not. 

"Q.  He  told  you  he  was  going  to  continue  [260] 
in  the  case,  is  that  right? 

"A.  There  was  no  continue  to  the  case.  I  signed 
the  paper  and  that  is,  all,  to  fulfill 

*'Q.  Did  you  tell  Mr.  Zimmerman  to  see  whether 
he  could  work  out  any  arrangement  or  agreement 
with  Mr.  Klaw? 

"A.     That  was  around  everything 

^'Q.     Mr.  Woynicz,  see  if  my  question  is  clear. 

"A.     There  was  no  use  in  talking. 

' '  Q.  Did  you  say  to  Mr.  Zimmerman  '  Try  to  work 
out  an  agreement  with  Mrs.  Woynicz 's  lawyer"? 

''A.  Maybe  I  told  him,  I  don't  recall.  I  don't 
think  so. 

*'Q.  Do  you  recall  whether  or  not  in  your  con- 
versation with  Mr.  Klaw,  you  know  the  telephone 
call  to  Mr.  Klaw 

"A.     It  was  very  short  conversation. 
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"Q.  do  you  recall  whether  or  not  you  dis- 
cussed any  sum  of  money  with  Mr.  Klaw  ? 

''A.  I  don't  recall.  I  wouldn't  know.  I  was  half 
crazy  at  that  time.  I  don't  know  nothing.  I  know 
that  I  thought  that  was  a  joke.  Really,  I  mean  it. 

''Q.  Did  you  offer  Mr.  Klaw,  or  did  you  offer  to 
Mr.  Klaw  to  pay  Mrs.  Woynicz  $20.00  a  week  ? 

''A.     I  don't  recall.  I  don't  think  so. 

"Q.  Did  you  offer  to  pay  any  sum  of  money  to 
Mr.  Klaw? 

"A.     To  Mr.  Klaw  I  don't  know  for  nothing. 

"Q.  Your  answer  is  that  you  don't  recall 
whether  or  not  in  your  conversation  with  Mr.  Klaw 
you  discussed  with  him  the  payment  ? 

"A.  I  don't  think  there  was,  because  it  was  very 
short  you  see.  I  was  really  half  lunatic  at  that  time. 
Now,  that,  if  somebody  is  accusing  you  of  things 
what  you  are  not 

"Q.     Mr.  Woynicz 

"A.  I  don't  know  what  I  was  talking,  that  is 
all  I  know. 

"Q.     You  don't  remember  that  subject? 

"A.  No,  I  don't  think  I  offered  anything  be- 
cause I  had  nothing  to  say  to  him. 

"Q.  How  many  visits  did  you  make  to  Mr.  Zim- 
merman's office?  How  many  times  did  you  visit  Mr. 
Zimmerman  ? 

"A.  This  I  don't  recall.  That  is  absolutely  out 
of  my  brain. 
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"Q.  Do  you  know  a  Mr.  Simon,  Mr.  Zimmer- 
man's partner? 

"A.  Yes,  that  was  some  young  fellow  there  [262] 
in  another  room. 

"Q.  Do  you  recall  whether  or  not  at  any  of  your 
conversations  with  Mr.  Zimmerman,  Mr.  Simon  was 
there  I 

"A.  I  don't  know.  I  know — I  don't  know  what 
his  name  was,  but  there  was  a  young  fellow  in  his 
office,  in  another  office  something  like  here. 

"Q.  Do  you  recall  whether  or  not  there  was  any- 
body present  when  you  spoke  to  Mr.  Zimmerman, 
was  anybody  else  in  the  room  when  you  spoke  to 
him? 

"A.     Some  time.   He  was  not  all  the  time. 

"Q.  In  other  words,  there  was  some  occasions 
when  somebody  else  was  present  during  your  con- 
versation with  Mr.  Zimmerman?  A.     Yes. 

"  Q.    Was  that  Mr.  Simon  ? 

"A.  I  don't  know  what  his  name  is.  Probably 
his  name  is — associated,  whatever  you  call  it. 

'^Q.  In  any  event  he  was  a  man  who  was  in  Mr. 
Zimmerman's  office? 

"A.     Yes,  that  is  right. 

"Q.  Now,  at  the  time  of  these  conversations  in 
Zimmerman's  office,  you  were  still  continuing  as 
president  of  the  New  York  Thread  Grinding  Cor- 
poration? "A.     Yes. 

"Q.     And  you  were  still  signing  checks? 

''A.    Yes. 
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"Q.  How  many  people  did  you  have  working 
for  you  at  that  timef  A.     About  120. 

"Q.  Do  you  recall  how  long  a  period  of  time 
your  meetings  in  Mr.  Zimmerman's  office  con- 
tinued f  A.     I  don't  get  you. 

"Q.  Did  the  meetings  in  Mr.  Zimmerman's  office 
continue  for  about  two  months  or  a  month  ? 

"A.  Something  like  that.  I  don't  recall  that. 
It  was  pretty  long  time,  but  how  long  I  don't  recall. 

"Q.  Did  Mr.  Zimmerman  explam  to  you  that 
your  wife  was  making  a  motion  for  temporary  ali- 
mony ?  A.     Yes. 

"  Q.    What  did  he  say  about  that  1 

"A.  I  don't  recall.  He  said  she  wanted  to  sue 
me  for  alimony,  that  is  all. 

"Q.  Did  he  tell  you  that  she  was  also  bringing — 
suing  for  counsel  fees  *?  A.     Yes. 

"Q.  Did  he  tell  you  that  the  action  that  had 
been  brought  by  her  was  for  a  separation? 

''A.     Yes. 

*'Q.  Did  he  tell  you  how  much  money  Mrs. 
Woynicz  was  asking  for? 

"A.  I  think  that  was  in  that  summons,  what- 
ever you  call  that. 

"Q.  And  he  told  you  the  same  figure  that  was 
mentioned  in  the  paper  ? 

"A.     I  don't  recall  that,  possibly,  yes. 

"Q.  Well,  did  you  know  what  figure  was  in  the 
papers  that  were  served  ? 

A.     I'm  not  sure  about  that,  I  don't  know. 
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"Q.  Did  you  read  tliose  papers  that  were  served 
on  jo\x% 

"A,     If  I  read  I  couldn't  understand  them. 

"Q.  Well,  do  you  recall  whether  or  not  you  read 
the  papers  at  all  %  A.     Not  all. 

' '  Q.     Did  you  read  part  of  the  papers  ? 

"A.    Yes. 

*'Q.  Did  you  understand  from  the  papers  that 
your  wife  wanted  a  separation?  A.     Right. 

"Q.  Did  you  understand  from  your  reading  of 
the  papers  that  she  was  suing  you  for  temporary 
alimony  %  A.     Yes. 

"Q.  And  that  she  wanted  you  to  pay  her  tem- 
porary support?  A.     Yes. 

"Q.  And  you  knew  that  before  you  went  to 
Zimmerman's  office. 

"A.  I  am  not  sure  about  that.  Probably  he  ex- 
plained that  to  me. 

"Q.  Well,  what  phase  of  it  did  he  explain  to 
you? 

"A.  That  she  was  suing  me  and  I  had  to  go  to 
Court  and  he  really  frightened  me  up  that  I  had 
been  lost,  they  will  take  everything  from  me,  so  I 
knew  that  much. 

"Q.  Did  you  tell  Mr.  Zimmerman  that  you 
wanted  to  oppose  the  motion  for  temporary  ali- 
mony ?  A.    Yes. 

''Q.    You  told  him  you  wanted  to  fight  it? 

"A.    Yes. 

"Q.     And  you 
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"A.    I  insisted  on  that. 

"Q.  And  you  told  him  you  wanted  to  go  to 
Court  %  A.    Yes. 

"Q.  You  told  him  you  didn't  want  to  make  any 
settlement  %  A.    Absolutely. 

"Q.  You  told  him  you  wanted  to  contest  the 
action?  A.     That  is  right. 

"Q.  You  told  those  things  to  Mr.  Zimmerman  in 
his  office  ?  A.     Yes,  that  is  right. 

"Q.  Did  you  have  any  correspondence  with  Mr. 
Zimmerman  ^.  A.     Not  at  the  time. 

"Q.  When  did  you  first  have  any  correspondence 
with  Mr.  Zimmerman"? 

'^A.  Well,  if  you  want  to  recall  that,  I  tell  you 
something 

"Q.  No,  the  question  is  simple.  When  did  you 
first  have  any  written  correspondence  with  Mr. 
Zimmerman  ? 

"A.  When  after  settlement  only,  not  before. 
There  was  no  written — before  any — ^when  the  set- 
tlement come.  When  whoever  that  letter  from  Klaw 
come ' ' — then  there  is  some  writing. 

Mr.  Weber:     ''Protesting." 

Mr.  Riseley:     (Continuing.) 

" ^protesting    that    my    son" — then    there    is 

"took  it,"  [267  with  a  line  drawn  through  it — "took 
the  shovel  and  my  wife  demanded  the  shovel  back 
and  my  son  also,  his  own  tree  was  growing,  he  took 
his  tree  and  they  demanded  that  tree.    I  told  I 
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didn't  take  it.  My  son  took,  go  ahead  and  take  from 
him.    That  was  the  correspondence. 

**Q.  When  did  that  take  place,  how  long  after 
this  settlement? 

"A.  Well,  probably  when  we  moved,  not  really, 
not  I  but  my  children  moved  out  from  the  house, 
that  was  two  weeks  or  a  week  after  they  moved  out. 

*^Q.  I'll  show  you  a  paper  Mr.  Woynicz  and  ask 
you  whether  or  not  this  bears  your  signature. 

"(Witness  examines  document.) 

"A.     Yes,  that  is  my  signature. 

Do  you  recall  where  you  signed  that? 

I  don't  remember  the  date. 

Was  it  in  the  office  of  Mr.  Zimmerman? 

Yes. 

Do  you  recall  who  was  present  at  the  time? 

I  don't  remember. 

Was    Mr.    Zimmerman   present   when   you 
signed  this?  [268] 
"A.    Yes. 

"Mr.  Weber:  I  will  ask  that  this  be  marked  as 
Plaintiff's  Exhibit  1  for  identification. 

"(The  Notary  then  marked  the  document  as 
Plaintiff's  Exhibit  1  for  identification  and  ini- 
tialed it.) 

"Q.  I  will  show  you  this  settlement  agreement, 
Mr.  Woynicz,  marked  Plaintiff's  Exhibit  1  for  iden- 
tification and  direct  your  attention  to  the  name  of 
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Joseph  L.  Simon  as  Notary  Public  in  the  acknowl- 
edgment and  ask  you  whether  that  refreshes  your 
recollection  that  Mr.  Simon  was  present  when  you 
signed  this  agreement? 

"  (The  witness  examines  document.) 

"A.  Possibly  he  was  there  when  I  signed — not 
possibly  but  probably  he  was  there. 

"Q.  And  was  Mr.  Zimmerman  also  present  when 
you  signed  itf  A.     Yes. 

"Q.  Was  anybody  else  present  when  you  signed 
it?  A.     I  don't  recall. 

"Q.  Do  you  recall  Mr.  Woynicz  whether  or  not 
the  agreement  was  shown  to  you  on  any  day  before 
you  signed  it?  [269]  A.     Yes. 

''Q.  How  many  days  before  you  actually  signed 
the  agreement  was  it  first  shown  to  you  ? 

"A.     I  don't  know. 

'^Q.     About  three  or  four  days? 

"A.     I  don't  know. 

"Q.     In  any  event,  it  was  a  matter  of  some  days? 

"A.     Some  days,  yes. 

*'Q.  Now,  between  the  time  that  you  first  saw 
the  agreement,  and  the  time  that  you  signed  it,  were 
any  changes  made  in  the  agreement  ? 

"A.     Only  one  change. 

"  Q.    What  change  was  that  ? 

''A.  She  wanted  my  son  Robert,  was  a  minor, 
she  wanted  to  come  to  see  him  and  I  told,  she  can- 
not   see   him   because   that   was   objection   of   my 
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daughter.    The  house,  new  house  belonged  to  my 
daughter  and  she  did  not  want  to  see 

''Q.  And  you  told  Mr.  Zimmerman  you  wanted 
the  agreement  changed? 

'A.     Changed  only  that,  that  she  cannot  come. 
■  Q.     To  see  the  daughter  1 

'A.     No,  not  the  daughter,  but  she  didn't  care 
about  the  daughter,  she  wanted  to  see  the  boy.  [270] 

"Q.  And  you  told  Mr.  Zimmerman  to  change 
that  part  of  the  agreement?  A.     Yes. 

^'Q.  Were  there  any  other  changes  in  the  agree- 
ment before  you  signed  it  ? 

''A.     I  don't  recall  any  more. 

' '  Q.  Now,  I  '11  show  you  Page  4  of  the  settlement 
agreement,  Mr.  Woynicz,  marked  Plaintiff's  Ex- 
hibit 1  for  identification  and  ask  you  whether  or 
not  that  bears  your  initials  'L.  W.  S.  ,'  is  that 
right?  A.     Yes. 

"Q.  And  do  you  recall  whether  or  not  you  put 
your  initials  at  that  point  at  the  time  you  signed 
the  agreement?  A.     Yes. 

"Q.  Was  that  to  indicate  your  approval  of  the 
change  as  far  as  visiting  your  son  was  concerned? 

"A.     Yes. 

''Q.    Is  that  right?  A.     Yes. 

"Q.  Is  that  the  change  that  you  asked  Mr.  Zim- 
merman to  make  for  you  ?  A.     Yes. 

"Q.  And  at  the  time  you  put  your  initials  [271] 
there,  you  understood  that  he  was  making  that 
change  pursuant  to  your  request?  A.     Yes. 
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"Q.  Were  any  other  changes  made  in  the  agree- 
ment ? 

''A,  I  don't  recall  any.  Oh,  yes  wait  a  minute,  it 
was  they  wanted  us  to  move  in  a  week's  time  or 
something,  wanted  me  to  move.  I  couldn't  move  you 
know.  I  couldn't  find  a  room.  We  bought  the  house, 
so  I  asked  I  think  for  three  or  four  weeks,  I  don't 
recall,  but  that  is  only  changed  from  days  to  weeks. 
That  was  changed  because  we  couldn't  find  an  apart- 
ment right  away. 

"Q.  Now,  when  you  signed  this  agreement 
marked  Plaintiff's  Exhibit  1  for  identification  Mr. 
Woynicz,  did  you  read  it?  A.     I  read  partly. 

"Q.  Did  you  know  that  you  were  supposed  to 
pay  your  wife  $50.00  a  week  by  the  terms  of  it? 

''A.     Yes. 

"Q.  Did  you  know  that  Mr.  Klaw  was  to  re- 
ceive from  you  the  smu  of  $350.00  for  lawyer's  fees? 

''A.     Yes,  I  paid. 

"Q.     And  you  paid  it?  A.    I  paid  it. 

*'Q.  And  at  the  time  you  paid  it  to  him  you 
knew  what  it  was  for  ? 

' '  A.     Yes,  that  is  right. 

'^Q.  Now,  did  you  know  that  you  were  supposed 
to  give  your  wife  a  certain  deed  of  a  life  interest  on 
the  Wellman  Avenue  property  ? 

"A.    Yes,  I  did. 

*'Q.  And  at  the  time  you  signed  the  agreement 
you  knew  that  you  were  supposed  to  do  it  ? 

"A.    Well,  not  the  way  what  they  did.    That  is 
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she  is  supposed  to  have  right  to  one  apartment  as 
long  as  she  lives.  My  kid  was  in  the  AiTQy  and  I 
wanted  for  them  when  they  come  back.  They  had 
the  right  to  move  in  there  but  instead  of  the  apart- 
ment, they  put  the  whole  house,  that  only  later  when 
the  boy  come  from  the  war  I  found  out  that  he  has 
no  right  to  live  there.  That  is  the  only  time  I  find 
out  what  mistake  I  made  because  I  am  supposed  to 
have  that  way  so  the  kid  when  he  come  from  the 
war,  he  has  the  place  to  live,  but  she  refused  to  give 
him  the  apartment. 

"Q.  When  did  you  first  learn,  Mr.  Woynicz, 
that  your  wife  was  to  get  a  life  interest  in  the  Well- 
man  Avenue  property  under  the  agreement? 

"A.  After  my  boy  come  from  the  Army,  from 
the  [273]  war,  he  was  in  the  war  for  five  and  a  half 
years,  four  and  a  half  or  five  and  a  half.  I  was  sure 
they  had  the  right  to  move  in  there.  I  absolutely 
was  sure  all  the  time  until  he  come  there  and  she 
says,  'No,  you  cannot  move,  that  is  my  house.' 

"Q.  Mr.  Woynicz,  when  you  signed  this  agree- 
ment, what  was  to  become  of  the  separation  action 
that  your  wife  started  against  you  % 

**A.     I  don't  understand  what  you  mean. 

"Q.  At  the  time  you  signed  this  agreement,  what 
was  your  understanding  as  to  the  pending  action 
brought  by  your  wife  ? 

' '  A.     She  is  supposed  to  stop  the  papers. 

"Q.     And  drop  it?  A.    Yes. 

"Q.     And  what  was  to  become  of  her  motion  for 
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temporary    alimony'?     Was    that    supposed    to    be 
dropped  too? 

"A.  Supposed  to  be,  only  to  come  to  the  new 
agreement. 

"Q.  And  at  the  time  you  signed  this  agreement, 
you  knew  that  those  two  matters  were  to  be  dropped 
by  your  wife '?  A.     Yes,  that  is  right. 

"Q.  Now,  do  you  have  any  recollection  Mr. 
Woynicz,  how  long  these  negotiations  lasted  be- 
tween your  lawyer  and  your  former  wife's  lawyer? 

"A.     No,  I  don't. 

' '  Q.    Was  it  a  matter  of  several  weeks  ? 

"A.     Quite  a  long  time. 

"Q.    Were  they  bargaining  back  and  forth? 

"A.  I  don't  know.  That  was  quite  a  long  time. 
Mr.  Zimmerman  insisted  on  me  to  sign  as  soon  as 
possible.  I  didn't  want  the  separation.  I  wanted 
reconciliation.  I  write  to  my  friend,  to  my  part- 
ners and  we  did  eveiything  possible  to  reconciliate. 

"Q.  In  other  words  you  told  Mr.  Zimmerman 
that  you  were  interested  in  a  reconciliation? 

"A.     Yes,  that  is  right. 

^'Q.  You  told  him  that  before  you  signed  the 
papers  ?  A.     Yes,  that  is  right. 

"Q.     And 

"A.  He  insisted  on  signing  because  he  said  'You 
go  to  Court,  you  will  be  sunk, '  whatever  that  meant. 

"Q.  Did  you  tell  Mr.  Zimmerman  to  try  to  bring 
a  reconciliation?  [275] 

"A.     Yes,  that  is  right,  I  did. 
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"Q.  And  did  he  come  back  to  tell  you  or  did  he 
tell  you  whether  or  not  he  had  tried  to  bring  about 
a  reconciliation? 

"A.  He  never  had  time.  He  was  too  busy  a  man. 
He  never  had  time  to  do  anything. ' ' 

The  next  four  questions  have  got  some  markings 
around  them. 

Mr.  Weber:     I  think  they  were  eliminated. 

Mr.  Riseley :     They  were  struck  out. 

Mr.  Weber :  Down  to  line  18. 1  think  that  is  the 
last. 

Mr.  Riseley:  I  will  skip  from  line  6  to  line  18, 
then: 

"A.  He  did  not  tell  that  to  me  he  tried.  He  told 
— I  told  him  to  try  but  whether  he  did  or  not  I 
don't  know.  He  was  not  interested  in  it.  He  said 
*That  will  be  better  for  you,  you  will  be  better  off.' 
I  am  a  family  man,  I'm  not  a  bum.  I  wanted  to 
keep  my  house  and  he  insisted  on  that. 

"Q.  Now,  Mr.  Woynicz,  at  the  time  that  you  had 
this  discussion  with  Mr.  Zimmerman  in  connection 
with  signing  this  agreement,  did  you  have  any  talk 
with  him  about  what  was  to  happen  to  the  payments 
of  $50.00  a  week  in  the  event  that  your  wife  re- 
married? A.     I  don't  know.  [276] 

"Q.  Do  you  recall  any  discussion  with  Mr.  Zim- 
merman about  what  was  to  happen  to  the  payments 
of  $50.00  a  week  in  the  event  that  your  wife  died  ? 

"A.  I  think  in  that  event  I  would  stop  pay- 
ments. 
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"Q.     And  Mr.  Zimmerman  explained  that  to  you*? 

''A.     Yes. 

''Q.  Did  you  discuss  with  Mr.  Zimmerman  what 
was  to  happen  to  the  weekly  payment  of  $50.00  a 
week  in  the  event  that  your  wife  remarried? 

"Mr.  Styskal:  I  think  that  was  asked  and  an- 
swered ? 

"Mr.  Weber:     Remarried,  no. 

"Mr.  Styskal:     Wasn't  that  the  first  qustion'? 

"A.     That  was  the  question. 

"Mr.  Weber:  Read  back  the  last  part  of  the  rec- 
ord, Mr.  Reporter. 

"(The  Reporter  read  back  the  last  part  of 
the  record.) 

"Mr.  Weber:     Strike  out  the  last  question. 

"Q.  Don't  you  recall,  Mr.  Woynicz,  that  during 
this  discussion  with  Mr.  Zimmerman,  he  told  you 
that  under  the  agreement,  in  the  event  that  your 
wife  remarried,  the  payments  of  $50.00  a  week 
would  stop?  [277] 

"A.    Yes. 

"  Q.  In  your  conversations  with  Mr.  Zimmerman 
at  the  time  this  agreement  was  signed,  did  you  have 
any  discussion  with  Mr.  Zimmerman  as  to  what  was 
to  happen  to  your  personal  tools  and  books  and 
other  belongings  at  the  Wellman  house?" 

"A.  It  was  only  discussed  that  much  that  we 
had  been  allowed  to  take  our  books  and  our 
clothes. 
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''Q.     Mr.  Zimmerman  told  you  that"? 

''A.  Well,  I  insisted  on  that.  After  all,  the  chil- 
dren are  entitled  to  their  clothes. 

''Q.     How  about  your  personal  tools '? 

''A.     I  didn't  have  much.    My  boy  had. 

''Q.  Did  Mr.  Zimmerman  tell  you  that  under  the 
agreement,  you  had  the  right  to  take  back  these  per- 
sonal tools  within  six  months'? 

*'A.  Six  months" — then  "nothing"  is  inserted 
in  writing — "they  took  that  right  away,  whenever 
they  moved,  my  boy  had  a  little  experimental  shop. 
He  was  in  the  Aviation  Academy  at  that  time  and  I 
had  for  him  a  little  lathe  and  drill  press  and  some 
tools  and  he  was  experimenting  in  the  evening,  so 
he  had  the  right  to  take  that. 

"Mr.  Styskal:  Mr.  Woynicz,  may  I  suggest  that 
you  listen  to  the  question  more  clearly.  Mr. 
Weber  [278]  is  asking  you  whether  Mr.  Zimmerman 
explained  and  told  you  these  things,  not  whether  you 
insisted. 

"A.  I  think  I  insisted  on  that.  He  didn't  tell 
me. 

"Q.  (By  Mr.  Weber)  :  You  insisted  on  the  tools 
being  put  in  the  contract  ? 

"A.  Yes,  that  only  tools  and  clothes  be  taken, 
that  is  all.  We  even  couldn't  take  the  spoons  or 
anything. 

"Q.  Now  at  the  time  you  signed  that  agree- 
ment, do  you  know  whether  or  not  Mrs.  Woynicz 
had  already  signed  itf  A.     I  don't  know. 
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"Q.     Well,  she  signed  it  after  you,  is  that  right? 

''A.     I  think  it  was  after.    I  don't  know. 

''Q.  At  the  time  this  agreement  was  signed  by 
you,  Mr.  Woynicz,  did  you  also  write  out  a  check  to 
Mr.  Klaw  for  $350.00'?  A.     Yes. 

' '  Q.    What  was  that  $350.00  for  ? 

"A.     For  his  fee,  whatever  it  was. 

''Q.  Counsel  fees,  for  representing  your  for- 
mer [279]  wife?  A.     Yes. 

''Q.  Did  you  also  write  out  any  check  payable 
to  the  Plaintiff,  your  former  wife,  representing  any 
of  these  $50.00  payments  ?  A.     Yes. 

^*Q.     How  much? 

"A.  Whatever  it  was  I  don't  know.  I  don't  re- 
call that,  but  I  know  it  was  all  straightened  up  at 
that  time,  everything  was  straightened  up. 

''Q.  Did  you  also  execute  a  deed  giving  your 
wife  a  life  interest  in  the  Wellman  property  ? 

"A.    Yes. 

"Q.  Was  that  signed  at  the  same  time  you 
signed  this  agreement  ?  A.     The  same  time. 

"Q.     To  whom  did  you  give  those  other  papers? 

' '  A.     What  do  you  mean  ? 

"Q.  Did  you  give  all  the  papers  to  Mr.  Zimmer- 
man that  you  signed? 

"A.  I — yes.  I  never  saw  Mr.  Klaw.  I'm  sorry 
because  he  is  a  smart  fellow.  I  would  like  to  see  a 
man  like  him.    I  mean  it. 

''Q.  Well,  you  gave  this  agreement  and  the 
checks [280]  A.     To  Mr.  Zimmerman. 
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"Q.     And  the  deed  to  Mr.  Zimmerman'? 
"A.     Yes,  that  is  right. 

^'Q.     Now,  after  you  signed  these  papers  in  Mr. 
Zimmerman's  office,  how  long  after  that  did  you 
make  the  next  payment  to  Mrs.  Woynicz  % 
A.    Until  I  think  in  May,  1947. 
•*Q.    You  made  payments  every  week'? 

A.     Every  week  regularly  ahead  of  time,  even. 
*'Q.     How  did  you  make  those  payments,  Mr. 
Woynicz?  A.     By  checks. 

''Q.     Your  personal  checks  ?  A.     Yes. 

"Q.     Was  it  the  New  York  Thread  Grinding  Cor- 
poration account  or  your  personal  account '? 
'A.     No,  my  personal  account. 
■  Q.     On  what  bank  ? 
•A.    Manufacturer's  Trust  Company. 
Q.    What  branch  was  it,  do  you  know  *? 
'A.     It  is  on  Broadway  and  Canal. 
"Q.     Broadway  and  Canal  Street  in  New  York 
City?  A.     Yes. 

"Q.     Do  you  have  those  checks  with  you?  [281] 
"A.     No,  not  here. 

'*Q.     Do  you  have  them  at  home  here  ? 
''A.    Yes. 

^'Q.     By  the  way,  have  you  told  us  your  present 
home  address  ?  A.    You  want  now  ? 

"Q.    Yes.  A.     232  West  Imperial  Highway. 

''Q.     Is  that  in  Los  Angeles  ?  A.     Yes. 

"Q.     How   long   have   you   been  living   at   that 
address  ?  A.     Since  November  13,  1948. 
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''Q.     Do  you  live  there  with  your  present  wife? 
■A.     That  belongs  to  her. 
Q.     And  when  did  you  remarry? 
'A.     In    September    19,    1948 — no,    October    19, 
1948. 

"Q.  Wliat  is  your  present  business  address,  Mr. 
Woynicz  ?  A.     2731  Lincoln  Boulevard. 

"Q.     Santa  Monica  ?  A.     Santa  Monica. 

"Q.     What  is  the  name  of  your  comj^any? 

"A.     Or.  M.  C.  Tool  and  Die  Company.  [282] 

''Q.     Is  that  a  partnership  ?  A.     Yes. 

''Q.     Consisting  of  whom? 

''A.  I  had  a  partner,  but  just  he  couldn't  stand 
no  more,  so  he  run  away.  I  have  another  partner 
now  and  the  name  is  Mr.  Bernard  Helms. 

"(At  this  point  an  off-the-record  discussion 
was  held.) 

'*Q.  Now,  when  you  went  to  Mr.  Small  did  you 
have  any  discussion  with  him  about  arranging  a  set- 
tlement or  separation  agreement  to  get  rid  of  the 
separation  action? 

''A.  I  don't  think  so.  He  proposed,  you  know,  to 
settle — he  likes  to  settle  out  of  court  always. 

"Mr.  Styskal:  Mr.  Woynicz,  recall  the  ques- 
tion. Mr.  Weber's  question  was  with  respect  to  Mr. 
Small. 

"A.     I  don't  know.    I  don't  remember. 

"Q,  (By  Mr.  Weber) :  Don't  remember  discuss- 
ing with  Mr.  Small  a  possible  settlement  of  the 
action  that  your  wife  brought? 
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^'A.  I  don't  think  so.  The  discussion  was  he 
wanted  to  represent  me,  but  he  said  he  cannot.  He 
don't  handle  such  cases. 

"Q.  Don't  you  remember  in  your  discus-  [283] 
sion  with  Mr.  Small,  you  discussed  with  him  offer- 
ing the  sum  of  $30.00  a  week  in  settlement?  Don't 
you  remember  that?  A.     No,  I  don't. 

''Q.  In  your  discussions  with  Mr.  Zimmerman, 
do  you  remember  Mr.  Zimmerman  discussing  with 
you  what  your  earnings  were  at  that  time  ? 

"A.     Possibly,  maybe  not.    I  don't  recall. 

"Q.  Well,  don't  you  remember  Mr.  Zimmerman 
telling  you  that  on  a  motion  for  temporary  alimony, 
the  amount  of  money  that  you  were  making  was  a 
matter  of  importance  ?  A.     Yes. 

''Q.  And  don't  you  remember  you  told  Mr.  Zim- 
merman how  much  money  you  were  then  earning  as 
president  of  the  New  York  Thread  Grinding  Cor- 
poration? A.     Possibly  I  did. 

''Q.  Now,  did  Mr.  Zimmerman  explain  to  you 
that  on  motions  for  temporary  alimony,  the  more 
money  the  husband  earned  the  more  money  the  wife 
was  entitled  to? 

"A.     Yes,  he  frightened  me  plenty. 

^ '  Q.     He  told  you  that  ?  A.     Yes.  [284] 

^'Q.  As  a  matter  of  fact,  Mr.  Zimmerman  threat- 
ened you,  didn't  he?  He  said,  'Sign  the  agreement 
or  else'? 

"A.  Not  exactly  he  threatened.  He  threatened 
that  I  will  lose  in  the  court  by  any  way.  He  said, 
*You  have  no  legs  to  stand  on  in  the  court.' 
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'^Q.  As  a  matter  of  fact,  Mr.  Zimmerman  told 
you  that  your  wife  would  probably  win  the  case  ? 

''A.     That  is  right. 

"Q.    And  he  told  you  it  would  be  a  good  idea  if 
you  can  bring  about  a  reasonable  settlement  ? 
'A.    Yes,  that  is  right. 
'Q.     He  recommended  it  highly? 
'A.     Yes,  that  is  right. 

*'Q.  When  did  you  go  to  Florida,  Mr.  Woy- 
nicz f  A.     In  January,  1947. 

"Q.     1946? 

"A.     '47,  right  after  New  Year's. 

'^Q.  Now,  between  the  time  that  you  signed  this 
agreement  and  the  time  that  you  went  to  Florida, 
you  had  made  all  the  payments  of  $50.00  a  week  ? 

''A.    Absolutely. 

"Q.     By  your  check ?  A.     Yes. 

*'Q.     And  what  were  these  $50.00  payments  ?  [285] 

''A.    What?    I  didn't  get  you. 

''Q.  What  were  these  payments  for  that  you 
made  from  the  time  that  you  signed  the  agreement 
to  the  time  that  you  went  to  Florida  ? 

'^A.     I  am  supposed  to  pay. 

*'Q.  When  for  the  first  time — I'll  strike  that. 
When  you  say  supposed  to  pay,  you  mean  under  the 
agreement  ?  A.     Yes. 

"Q.  When  for  the  first  time  did  you  send  any 
kind  of  a  letter  to  your  former  wife  or  to  her  attor- 
ney? 
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"A.     It  was,  letter  was  sent  by  Mr.  Helliwell  in 

Miami. 

'^Q.     Mr.  Woynicz,  I  show  you  what  appears  to 

be  the  original  letter 

''(At  this  point  an  off-the-record  discussion 
was  held.) 

"Q.  sent  by  the  law  firm  of  Bouvier,  Helli- 
well and  McCaul,  dated  March  the  third,  1947,  and 
is  that  the  letter  to  which  you  refer  ? 

"(Witness  examines  document.) 

"A.    Yes. 

"Q.  Now,  as  far  as  you  know,  was  any  other 
letter  sent  by  you  or  by  any  one  on  your  behalf  to 
Mrs.  Woynicz  by  Mrs.  Woynicz'  lawyer,  prior  to 
this  [286]  letter  of  March  3,  1947? 

"A.  I  don't  think  so."  Then  there  is  something 
written  in  there.  I  think  it  is,  "I  recall  there  was 
many  letters." 

"Mr.  Weber:  I  ask  that  this  be  marked  as 
Plaintiff's  Exhibit  2  for  identification. 

"(The  notary  then  marked  the  document  as 
Plaintiff's  Exhibit  2  for  identification  and  in- 
itialed it.) 

"Q.  Did  Mr.  Helliwell  show  you  this  letter  be- 
fore he  sent  if? 

"A.     I  don't  recall,  but  I  think  he  did. 

"Q.     By  the  way,  Mr.  Woynicz,  during  all  the 
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negotiations  leading  up  to  the  settlement  agreement, 
you  did  not  see  either  Mr.  Klaw  or  the  Plaintiff  ? 

''A.  I  never  saw  either  one.  I'm  sorry  I  did  not. 
Maybe  it  would  not  be  calamity  like  that. 

' '  Q.  I  '11  show  you  schedule  or  Exhibit  B  attached 
to  the  Complaint  and  ask  you  whether  or  not  this 
correctly  sets  forth  all  of  the  payments  of  money 
made  by  you  to  your  wife  commencing  April  9, 
1947? 

' '  (At  this  point  an  oJff-the-record  discussion 
was  held.) 

"Mr.  Weber:  It  is  stipulated  by  Counsel 
that  [287]  a  blank  space  be  left  to  enable  the  wit- 
ness to  answer  the  question  last  propounded  by 
insertion  thereof  at  the  time  of  executing  this  depo- 
sition. 

^ ' Mr  Styskal :    So  stipulated. 

"(The  following  blank  spaces  were  left  for 
the  witness  to  insert  the  information  as  re- 
quested above.) 

"Answer:    Yes,  that  is  correct. 

"Q.  (By  Mr.  Weber)  :  Will  you  also  tell  us  the 
date  of  your  last  weekly  payment  of  $50.00  to  your 
wife? 

"A.  It  was  October  when  I  left  Miami.  I  left 
money  with  Mr.  Helliwell. 

"(At  this  point  an  off-the-record  discussion 
was  held.) 
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''Mr.  Weber:    The  same  stipulation  with  respect 

to  this  last  question.    A  blank  space  is  to  be  left  to 

enable  the  witness  to  insert  the  answer  at  the  time 

of  executing  the  deposition? 
"Mr.  Styskal:    So  stipulated. 

"(At  this  point  an  off-the-record  discussion 
was  held.) 

"(The  following  blank  space  was  left  for  the 
witness  to  insert  the  information  as  requested 
above.)  [288] 

"A.     October,  1948. 

"Q.  (By  Mr.  Weber)  :  Now,  do  you  recall  any 
discussion  with  Mr.  Helliwell  in  Florida  about  giv- 
ing Mr.  Klaw  permission  to  see  your  income  tax 
returns  for  certain  years'? 

"A.  Yes,  all  the  years  I  told  from  1940  to  the  last 
date,  December,  '46. 

"Q.  And  do  you  recall  what  Mr.  Klaw's  purpose 
was  in  seeking  to  examine  those  tax  returns  ? 

"A.     To  find  out  my  earnings. 

"Q.  And  you  authorized  Mr.  Helliwell  to  give 
Mr.  Klaw  that  permission  ?  A.I  did. 

"  Q.    Was  that  in  November,  1947  ?  A.     Yes. 

"Q.  Mr.  Woynicz,  do  you  recall  in  your  discus- 
sion with  Mr.  Zimmerman  at  or  about  the  time  you 
signed  the  settlement  agreement,  there  was  some  dis- 
cussion about  the  fact  that  your  earnings  at  that 
time  were  most  unusual  because  of  the  war  situa- 
tion?   Do  you  remember  that  discussion? 
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^'A.     I  don't  quite  understand  you. 

"Q.  Well,  maybe  I  can  rephrase  it.  It  is  not  too 
clear.  Do  you  recall  at  the  time  that  you  were  [289] 
visting  Mr.  Zimmerman's  office,  when  the  settle- 
ment agreement  was  being  negotiated,  there  w^as  a 
discussion  with  Mr.  Zimmerman  in  which  there  was 
some  mention  of  the  fact  that  your  earnings  at  that 
time  were  unusually  high  because  of  the  war  situa- 
tion? A.     Yes. 

'^Q.     And  did  you  explain  that  to  him? 

"A.    Yes. 

"Q.  And  was  there  also  some  discussion  at  that 
time  about  the  fact  that  since  the  earnings  were 
unusual,  they  should  not  be  taken  as  a  basis  for 
alimony  ? ' ' 

The  answ^er  has  been  marked  out  and  written  in: 

"A.     Yes,  but  he  insisted  on  life  payments. 

"Q.  Well,  what  did  Mr.  Zimmerman  say  to  you 
at  the  time  that  you  told  him  your  earnings  at  that 
time  were  simply — were  unusual  because  of  the  war 
situation  ? 

"A.  What  do  you  mean  'unusual"?  I  was  pay- 
ing one-third  what  I  was  making.  I  was  making 
$150.00  a  week  and  I  was  paying  her  $50.00  a  week. 
Later  I  was  making  better  money,  yes.  Mr.  Klaw 
has  the  same  thing.  Here  is  my  earnings  (indicat- 
ing a  document) .    Mr.  Klaw  has  the  same  thing. 

"Q.  Mr.  Woynicz,  since  1942,  have  you  con- 
sulted [290]  any  doctors  in  reference  to  your  mental 
condition  ?  A.     Yes. 
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''Q.     What  doctors  have  you  consulted  ? 
''A.     What  Doctor  Anthony  (spelling)  B-0 — give 
me  a  paper  and  I  '11  write  it. 

*'  (Witness  writes  on  piece  of  paper.) 

''(Spelling)  B-O-G-A-T-K-0. 

*'Q.    Where  is  he  located  *? 

''A.     139  East  66th  Street. 

''Q.     New  York  City?  A.     Yes. 

"Q.     When  did  you  first  go  to  him  ? 

''A.     He  is  my  family  doctor.    He  was  always — 
he  operate  on  me  three  times. 

" Q.     Oh,  is  he  a  general  practitioner? 

"A.     Yes. 

"Q.     He  was  your  family  doctor?  A.     Yes. 

' '  Q.    When  did  you  see  him  last  ? 

"A.     What  do  you  mean  last? 

"Q.    When  did  you  last  go  to  him  for  any  treat- 
ment? A.     Before  I  went  to  Florida. 

*'Q.    Was    it    sometime    in    the    early    part    of 
1947?  [291] 

''A.     No.     '46.    Maybe  '47,  because  I  left  I  think 
— maybe  it  was  in  January. 

''Q.     What  did  you  see  him  for? 
'A.     Just  to  tell  'goodbye'  and  get  a  checkup. 
Q.     And  was  that  the  last  time  you  saw  him? 
'A.     Yes,  and  he  sent  me  to  specialists.    I  don't 
recall.    Dr.     Niles    or    something    like    that,    for 
nervous 

"Q.     When  was  that? 
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''A.  I  don't  know.  It  was  1945  or  sometMng. 
I  just  was  going  to  pieces. 

''Q.     In  1945? 

"A.     I  think  in  1945.    I  don't  recall. 

"Q.     Is  Dr.  Mies  located  in  New  York  City? 

"A.  Yes,  somewhere  on  54th  Street.  I  don't 
recall. 

"Q.  Does  he  spell  his  liame  (spelling) 
N-I-L-E-S?  A.     I  think  so. 

"Q.     What  is  his  first  name? 

"A.  Harold.  On  his  advice  I  went  to  Florida. 
He  said,  'You  have  to  go  to  some  warm  climate  or 
you  will  go  to  pieces. ' 

''Q.  And  Dr.  Niles  recommended  that  you  go  to 
Florida?  [292] 

''A.  Yes,  recommended  a  long  time  to  go,  but  I 
couldn't.     When  I  had  the  shop  I  couldn't  go. 

''Q.  You  saw  Dr.  Mies  before,  shortly  before 
you  went  to  Florida? 

"A.     Not  exactly  shortly,  about  a  year  before. 

"Q.     About  a  year  before?  A.     Yes. 

"Q.  And  between  1942  and  1946  did  you  go  to 
any  doctors  for 

"A.  You  see  I  had  what  you  call  lumbago,  what- 
ever it  is.  I  couldn't  walk,  pain.  I  went  to  Dr. 
Krieger  and  Dr.  Niles  and  that  is  the  only  three 
doctors  that  I  went  to. 

''Q.     Who  was  Doctor  Walter  S.  Baro? 

"A.  I  don't  know."  Then  written  in,  ''I  forgot 
the  name.     I  was  not  sick  only  for  checking." 
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^'Q.     Have  you  ever  seen  a  Dr.  Baro? 

''A.    No. 

"Q.  Now  before  your  wife  started  the  action  for 
separation  in  1942,  Mr.  Woynicz,  do  you  recall 
whether  or  not  you  received  a  letter  from  Mr.  Klaw, 
her  Attorney,  advising  you  that  such  an  action  was 
about  to  be  brought  ?  A.     Nothing. 

"Q.     You  don't  recall'?  [293] 

''A.  He  did  not  send.  Just  the  same  like  you, 
Mr.  Weber,  the  same  was,  just  lightning  struck  from 
clear  sky," — "from  clear  sky"  is  written  in — "that 
is  all. 

"Q.  At  the  time  you  spoke  to  Mr.  Zimmerman 
in  connection  with  the  signing  of  the  settlement 
agreement,  was  there  any  discussion  between  you 
and  him  as  to  what  was  to  happen  if  times  went  bad  ? 

"A.     Yes.     I  told  him  and  he  said 

"  Q.     What  did  you  tell  him  ? 

"A.     How  I'd  be  able  to  make  $50.00  payments. 

"Q.     And  what  did  Mr.  Zimmerman  say^ 

"A.  He  said  'That  is  the  only  way  out,  the  only 
way  forever  after.'  He  absolutely  refused  to  make 
any  limit. 

"(At  this  point  an  off  the  record  discussion 
was  held.) 

"Q.  By  the  way,  Mr.  Woynicz,  prior  to  the  time 
you  signed  this  separation  agreement,  you  had  en- 
tered into  a  number  of  real  estate  transactions  ? 

"A.     Yes. 


312  Leonard  Woynicz,  etc.,  vs. 

(Deposition  of  Leonard  Woynicz  Sianozecki.) 

''Q.     About  how  many  would  you  say? 

''A.     I  told  you  I  bought  a  farm. 

''Q.  Is  that  the  same  property  that  was  located 
in  South  Brunswick,  New  Jersey  or  is  the  South 
Brunswick  [294]  property  some  other  property  ? 

"A.  There  was  only  one  property  was  the  farm, 
in  Deans  and  the  house  in  Lakewood  and  that  is  all. 

''Q.  And  you  also  had  some  property  in  Mastic 
Beach?  A.    Yes.    There  was  lots  there. 

"(At  this  point  an  off  the  record  discussion 
was  held.) 

"Mr.  Weber:     I  have  no  further  questions. 

' '  Cross-Examination 

"By  Mr.  Styskal: 

"Q.  Mr.  Woynicz,  you  say  you  entered  into  the 
corporation  known  as  New  York  Corporation, 
Grinding  Corporation  in  1942  ?  A.     1940. 

"Q.     1940?  A.     Yes. 

"A 
tion? 

"A 
"A 
"A 


And  you  were  president  of  that  corporation*? 

Yes. 

In  1942  you  were  president  of  the  corpora- 

A.    Yes. 
Did  you  have  an  office  ? 

No,  it  was  a  general [295] 

Did  you  work  in  the  office? 
Just  I  was  working  all  the  time  in  the  shop. 
You  were  working  all  the  time  in  the  shop? 
It  was  just  only  for  signature.     I  used  to 
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come  to  the  office  only  for  signature,  checks,  some 

paper. 

''Q.  Somebody  would  bring  you  in  to  sign  these 
documents  ?  A.    Yes. 

Q.     Who  was  running  the  office? 

A.     Mr.  Barudin  naturally,  and  Barudin 

Q.     And  you  were  working  at  all  times  in  the 
shop  ?  A.     Yes. 

"Q.    Were  you  paid  shop  wages?  A.     Yes. 

''Q.     You  were?  A.     You  mean  the  money? 

''Q.     Yes. 

"A.     No,  I  paid — cashier,  the  girl. 

"Q.  Were  you  paid  on  an  hourly  basis  for  work- 
ing in  the  shop? 

"A."  — this  is  written  in — "I  did  not  [296]  un- 
derstand. I  thought  they  ask  about  working  men. 
Mostly  hourly  for  working  but  the  foremen  was  all 
contractors. 

"Mr.  Weber:  No,  he  means  what  was  your  pay? 
His  question  is  what  pay  were  you  getting? 

"A.     Just  flat  pay. 

''Q.     (By  Mr  Styskal) :     A  salary  then? 

"A.     Yes. 

"Q.  Did  you  negotiate  contracts  that  came  into 
the  shop? 

"A.  We  discussed  the  price  with  Mr.  Barudin. 
Barudin  signed  as  an  educated  man.  He  was  a 
Cooper  Union  graduate.  One  of  the  best  schools. 
He  was  an  engineer.  I  was  practically  you  know.  I 
give  the  practical  and  he  was  the  technical.    He  was 
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real  good  partner.    He  had  been — was  my  partner 

three  times." 

Then  something  is  stricken  out.  "I  would  like 
to  have  him. 

''Q.  Mr.  Woynicz,  these  contracts  that  came  in, 
you  signed  some  of  them,  did  you '? 

*'A.  Some  of  them  important,  like  you  see  the 
president  had  to  sign  the  government  contracts. 
The  others  Barudin  used  to  sign.  [297] 

"Q.  Now,  those  that  you  signed,  did  you  read 
them? 

^'A.  Well,  he  read  to  me.  He  explain  to  me  in 
Russian. 

"Q.     He  explained  that  to  you  in  Russian? 

^'A.    Yes. 

''Q.    And  then  you  signed  on  his  advice  to  sign? 

"A.    Yes. 

"Q.     And  all  during  the  year  of  1942 

"Mr.  Weber:  These  are  contracts  other  than 
the  one  suit  ? 

''Mr.  Styskal:  Yes,  that  is  what  I'm  talking 
about.  The  contracts  that  came  into  the  corpora- 
tion. 

''Mr.  Weber:  Well,  actually  you  are  travelling 
far  afield,  aren't  you? 

"(At  this  point  an  off  the  record  discussion 
was  held.) 

"Q.  (By  Mr.  Styskal):  Mr.  Woynicz,  you  did 
go  to  a  Doctor  in  Los  Angeles,  didn't  you  just 
recently  ?  A.     No,  I  did  not. 
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'^Q.  Didn't  you  go  to  a  Doctor  in  the  Subway 
Terminal  Building? 

"A.  No,  my  wife  was  every  week  but  I  didn't. 
Somehow  after  Florida  I  cleared  myself  of  every- 
thing. [298]  I  just  got  cured  of  everything,  thanks 
to  God  I  don't  need  Doctor  now. 

''Q.  Didn't  you  go  to  a  Doctor  that  was  sug- 
gested— didn't  Mr.  Eiseley  send  you  to  a  Doctor? 

"A.  Oh,  yes,  that  is  right.  It  slipped  out  of  my 
mind.  He  just  took  the  records  of  what  was  with 
me  during  the  period  of  1942,  and  check  up. 

''Q.     And  do  you  remember  his  name? 

"A.     Some  Italian  name. 

''Q.     Could  it  be  (spelling)  B-A-R-0? 

^'A.    Yes. 

"Q.  Now,  these  property  transactions,  real  estate 
property  transactions  that  you  had  were  prior  to 
your  agreement  with  your  former  wife  ? 

''A.     Yes. 

"Q.  How  long  a  time  prior  to  '42  did  you  enter 
into  those  transactions? 

"A.  Well,  one  was  in  1919  in  January,  1919,  and 
another  in  January,  1944  or  '44,  something  like  that, 
'44,  I  think,  '44,  because  I  had  the  farm  exactly  5 
years.  Then  I  bought  the  house  in  Lakewood,  New 
Jersey,  and  I  traded  that  for — in  1932  or  '31,  some- 
thing like  that,  to  the  house  in  New  York  on  2929 
Wellman  Avenue,  the  one  she  has  now.  [299] 

*'Q.  When  was  that  last  transaction,  '31  did 
you  say? 
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''A.  '31  or  '32.  I  don't  know.  It  was  in 
December. 

^'Q.  Well,  then,  it  was  approximately  ten  years 
was  the  last  real  estate  transaction  you  had  prior 
to  the  time  of  your  separation  with  your  wife? 

^*A.  Yes,  that  is  right.  Then  later  I  bought 
adjoining  lots  where  the  house,  I  bought  big  lot, 
very  big  lot  adjoining  the  house  she  had. 

''Q.     When  was  that  Mr.  Woynicz? 

''A.  On  1941  or  something  like  that.  I  don't 
recall. 

"Mr.  Styskal:  I  don't  think  there  are  any 
further  questions. 

"Redirect  Examination 

"By  Mr.  Weber: 

"Q.  In  comiection  with  Mr.  Barudin,  you  as- 
sisted him  in  estimating  the  cost  or  price  for  certain 
work  ? 

"A,  Yes,  and  the  way  to  make  it.  I  was  a 
practical  man  there  working  49  years. 

"Q.  And  this  visit  that  Mr.  Riseley  suggested, 
that  is  during  the  pendency  of  this  lawsuit,  isn't  it? 

"A.     Yes,  that  is  right. 

"Q.     Did  you  see  any  doctors  in  Florida? 

"A.    Yes. 

"Q.     When  did  you  last  see  a  doctor  in  Florida? 

"A.     Just  before  I  left  Florida,   Doctor   Snow. 

"Q.     Doctor  Snow?  A.     Yes. 

"Q.     Do  you  know  what  his  first  name  is? 
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'^A.     I  wouldn't  know. 

"Q.     What  city  is  he  located  in? 

''A.    Hollywood. 

'  ^  Q.     Hollywood,  Florida  %  A.     Yes. 

*'Q.     Does  he  spell  his  name  (spelling)  S-N-O-W? 

''A.     Yes. 

''Q.  Do  you  recall  the  month  in  which  you  left 
Florida?  A.     In  October. 

''Q.     1947?  A.     1948. 

^*Q.     1948? 

''A.    Yes,  I  left  Florida  in  October,  1948. 

''Q.  In  other  words  you  were  there  almost  two 
years?  [301] 

"A.  Yes,  that  is  right.  If  you  need  doctor,  you 
go  to  Doctor  Snow,  he  is  a  great  man. 

''Q.  Is  Doctor  Snow  a  general  practitioner  or  is 
he  a  specialist? 

''A.  He  is  in  the  Hollywood  Clinic.  He  is  a 
staff  doctor  of  the  Hollywood  Clinic. 

"Q.    As  far  as  you  know  he  is  not  a  specialist? 

"A.     I  don't  think  so.  At  the  clinic. 

''Q.  What  particular  ailment  did  you  consult 
him  about? 

"A.  Sciatica  and  lumbago  and  the  heart.  He 
cured  me  of  everything. 

''Q.  I  think  I  asked  you  this  before  but  I'm  not 
certain.     You  saw  Doctor  Bogatko  in  1945? 

^'A.     1946. 

"Q.  And  was  that  the  first  time  3^ou  saw  Doctor 
Bogatko? 
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'A.     What  do  you  mean  the  first  time? 
Q.     When  prior   to   1946   did   you   see   Doctor 
Bogatko?  A.     1911. 

Q.     In  other  words  between  1911  and  1946. 
•A.     I  know  him  when  he  was  a  student  yet. 
"Q.     I  mean  when  did  you  go  to  see  him  about 
your  condition  before  1946  ?  [302] 

'A.     He  was  taking  care  of  me  all  the  time. 
Q.     In  connection 


ii 
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A.  Whatever  ailment  I  had.  He  operated  on 
me  three  times.    He  is  a  surgical  doctor. 

''Mr.  Weber:     That  is  all. 

"Mr.  Styskal:     No  further  questions. 

"Mr.  Weber:  I'll  stipulate  the  deposition  may 
be  signed  before  any  Notary  Public. 

"Mr.  St3^skal:     So  stipulated. 

"Mr.  Weber:  I  have  no  further  questions  but 
I  want  to  keep  it  open  pending  the  opportunity  to 
complete  the  two  answers  and  the  examination  of  the 
checks. 

"Mr.  Styskal:     So  stipulated. 

"/s/  LEONARD  WOYNICZ 
SIANOZECKI, 

"Witness." 

I  might  as  well  pick  up  the  first  part  that  I 
haven't  read  of  the  deposition.  Then  that  will  make 
this  deposition  complete. 

The  Court:     Very  well. 
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Mr.  Eiseley :  Going  back  to  the  beginning  of  the 
deposition,  having  started  previously  on  page  11, 
this  is: 

''Deposition  of  Leonard  Wojmicz  Sianozecki, 
taken  on  behalf  of  the  Plaintiff,  Tuesday,  June  28, 

k  1949,  [303]  at  2:00  o'clock  P.M.  at  208  South  Bev- 
erly Drive,  Beverly  Hills,  California,  pursuant  to 
stipulation  attached  hereto,  before  David  Newman, 

P^.  Notary  Public." 

"Los  Angeles,  California,  Tuesday,  June  28,  1949, 
2 :00  P.M. 

"LEONARD  WOYNICZ  SIANOZECKI 

**  Called  as  a  witness  by  and  on  behalf  of  the  Plain- 
tiff, being  first  duly  sworn,  testified  as  follows: 

"By  The  Reporter:  What  is  your  full  name, 
please  % 

"By  The  Witness :    Leonard  Woynicz  Sianozecki. 

"Direct  Examination 

"By  Mr.  Weber: 

"Q.  Mr.  Woynicz,  you  are  the  Defendant  in 
this  case'?  A.     Yes. 

"Q.  Has  your  Attorney  explained  to  you  what  a 
deposition  is? 

"A.  Just  to  give — just  to  answer  the  questions 
that  you  ask.  [304] 

"Q.  Did  he  explain  to  you  this  is  like  giving 
testimony  in  Court?  A.     Well,  yes. 

"Q.     Mr.  Woynicz,  if  there  is  any  question  that 
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you  don't  understand,  you  will  please  say  so  and  I 
will  try  to  reframe  ttie  question.  A.     O.K. 

Q.     How  old  are  you  ?  A.     Sixty-four  past. 

'Q.     When  did  you  come  to  America? 
^A.     September  12,  1911. 
Q.     Did  you  settle  in  New  York? 
'A.     First  in  Elizabeth,  New  Jersey,  and  then 
other  parts  of  New  Jersey,   Deans,   New  Jersey, 
then  Lakewood,.  New  Jersey,  then  in  New  York. 

"When  did  you  first  go  to  school  in  America? 

''A.     1911. 

''Q.     What  school  did  you  go  to? 

"A.     It  is  Elizabeth  No.  1. 

"Q.  Public  School  No.  1  in  Elizabeth,  New 
Jersey.  A.     Yes. 

"Q.     And  how  long  did  you  go  to  school  there? 

*'A.  Three  winters  of  night  school,  1911,  1912 
and  1913. 

"Q.     And  what  school  did  you  go  to  after  that? 

'^A.  I  didn't  go  to  no  school  no  more.  I  couldn't 
go  because  then  I  had  obligation.  My  sister  came 
1913,  and  1914  come  war  and  come  her  husband,  my 
sister's  husband. 

"Q.  And  after  you  went  to  Public  School  No.  1 
in  Elizabeth,  New  Jersey,  you  went  to  work? 

"A.  I  was  working  all  the  time.  I  had  been 
working  for  Singer  Sewing  Machine  Company. 

"Q.  When  did  you  first  go  to  work  for  Singer 
Sewing  Machine?  A.     In  December,  1911. 

"Q.     How  long  did  you  work  for  them? 
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''A.     Until  March  or  April,  1915. 

"Q.     What  sort  of  work  did  you  do? 

*'A.     Tool  maker. 

'^Q.  And  for  whom  did  you  work  after  you  left 
Singer  Sewing  Machine'? 

"A.  Then  Modern  Machinery  Company.  Alto- 
gether it  was  about  sixteen  tool  makers,  we  come 
together  and  we  organize  a  company  named  Modern 
Machinery  Company  in  New  York.  [306] 

"Q.     When  was  that  company  organized? 

''A.     1915. 

"Q.     Did  you  organize  that  company? 

"A.  No,  I  joined  them  when  they  was  organized 
already. 

''Q.     What  sort  of  work  did  you  do  for  them? 

"A.  Tool  maker,  the  same  thing  as  the  Singer 
Sewing  Machine. 

''Q.     How  long  did  you  work  for  them? 

"A.  When  the  Revolution  was  in  Russia  first 
then  they  left  for  Russia,  the  whole  company. 

"Q.  Mr.  Woynicz,  how  long  did  you  work  for  the 
company  ? 

"A.  I  can't  remember.  Do  you  remember  what 
time  the — after  the  Czar  was  in  Russia? 

"Q.     1917?  A.     I  think  was  1917. 

"Q.  And  then  did  you  go  to  work  for  somebody 
else? 

''A.  Then  for  a  while  I  was  not  working.  Then 
we  come  together,  some  of  them  didn't  go  to  Russia 
so  we  organized  another  company. 
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''Q.     You  and  who  else? 

"A.     Well,  ten  altogether  was. 

''Q.     What  was  the  name  of  that  company?  [307] 

"A.     New  York  Thread  Grinding  Company. 

' '  Q.     When  was  that  company  formed  ? 

''A.  I  think  1917.  I  don't  recall  but  about  1917, 
I  think  so. 

"Q.  Were  you  one  of  the  owners  of  that  com- 
pany? A.     Yes.     That  was  a  corporation. 

''Q.     A   corporation?  A.     Corporative. 

"Q.     Corporation? 

"A.  Not  corporation,  cooperative.  We  had  no 
hired  men. 

''Q.     Were  you  an  officer  of  that  company? 

"A.  Well,  if  you  call  that  you  would  have  to — 
I  was  president  of  that  company. 

''Q.     How  long  were  you  president? 

''A.  Until  it  dissolved.  The  company  was  dis- 
solved I  think  in  the  end  of  1919,  something  like 
that. 

'^Q.     Then  what  did  you  do  after  that? 

"A.  Then  I  bought  myself  a  farm  in  Deans,  New 
Jersey,  what  I  told  you. 

''Q.     Did  you  do  farming  after  that  ? 

''A.    Yes. 

''Q.     How  long? 

"A.     For  five  years  exactly.  [308] 

"Q.     What  happened  after  that? 

''A.     And  I  sold  the  farm  and  bought  the  house 
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in  Lakewood,  New  Jersey. 

"Q.     When  did  you  go  into  business  thereafter? 
'*A.     I  was  there.    I  went  back  to  New  York  in 
December,  1925. 

^'Q.     Did  you  go  into  business? 
''A.     Not  yet.     I  was  working  for   one   of  my 
former  partners,  Joseph  Kucera. 

''Q.     What  sort  of  work  did  you  do  for  him? 
A.     The  same  thing,  tool  making. 
Q.     Did  you  have  an  interest  in  that  business? 
'A.     No.    He  died  in  June,  1926. 
Q.     Then  what  did  you  do  ? 

'A.     You  see  the  company  was  in  terrible  condi- 
tion.    He  just  simply  neglected  everything. 
''Q.     Did  you  take  over  the  company? 
"A.     So  I  bought  that  company  from  the  widow. 
I  think  I  paid  some  $200.00. 

^'Q.     What  is  the  name  of  the  company? 
'A.     Radio   Production  Machinery   Company. 
Q.    Were  you  the  sole  owner  of  that  business? 
'A.    After  death,  yes. 

Q.  How  long  did  you  operate  that  business? 
A.  I  had  for  a  while  a  partner  but  I  think 
only  [309]  about  six  months  because  the  crash  come 
1930  and  he  quit  right  away.  We  lost  money  in  the 
bank  so  he  quit  instantly  and  I  was  keeping  on 
until  1940. 

''Q.     And  you  were  the  sole  owner  from  the  time 
that  he  dropped  it  in  1930  until  1940? 
"A.     Yes,  sir. 
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''Q.     What  happened  to  the  business  in  1940? 

"A.  In  1940  my  former  partner  of  N.  Y.  T.  G. 
Co.,  first  that  we  had  partner,  they  come  to  me  to 
organize  another  company. 

"Q.     What  was  the  name  of  that  company? 

"A.  The  same  thing.  New  York  Thread  Grind- 
ing, was  not  company,  was  a  corporation. 

''Q.  Were  you  one  of  the  organizers  of  that 
corporation  ? 

''A.    Well,  six  of  us  were  altogether. 

''Q.  Did  you  become  an  officer  of  that  corpora- 
tion? 

''A.  Yes,  the  same  like  we  had  before,  the  same, 
Mr.  Barudin  was  my  partner,  the  third  time  we 
become  partners,  the  third  time. 

"Q.     What  office  did  you  hold? 

"A.  The  same  thing,  president  and  Barudin  was 
vice-president.  [310] 

*'Q.  When  did  you  become  president,  in  1940 
when  it  was  organized  ? 

"A.     Yes,  that  is  right. 

" Q.     How  long  did  you  remain  president  ? 

'^A.     Until  1946. 

''Q.     What  happened  in  1946  to  the  corporation? 

"A.  Mr.  Barudin  got  very  sick.  He  got  heart 
trouble  and  one  partner  died  so  that  was  all  lost. 

"  Q.     Was  the  corporation  dissolved  ? 

*'A.  Dissolved  entirely.  December,  1946,  it  was 
entirely  lost,  everything  lost. 

*'Q.     Now,  what  were  your  duties  from  1940  to 
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1946  in  connection  with  that  corporation  ? 

'^A.  I  was  just  manager  and  in  the  name  I  was 
president,  and  I  was  signing  checks,  I  was  hard- 
ening material,  and  working  in  shop. 

"Q.  You  were  the  general  manager  of  the 
business  ? 

'A.    Well,  inside  we  will  say. 
Q.     And  in  charge  of  the  shop  % 
'A.     Yes,  that  is  right. 

"Q.     Did  you. also  sign  checks? 

"A.  Yes,  I  was  signing  checks  and  Mr.  Gon- 
charoff  and  another  fellow — he  was  signing  the 
checks  with  me. 

*'Q.  Now,  did  you  sign  contracts  for  the  [311] 
corporation  during  that  time  ? 

''A.  No,  mostly  Mr.  Barudin  was  because  he  was 
the  outside  man. 

"Q.     He  handled 


(.1 


a 


a 


A.     Some  government  contracts  I  had  to  sign. 

"Q.  How  many  people  did  you  have  working 
for  youf 

"A.     The  most,  the  biggest  amoimt  was  270. 

"Q.     And  these  people  were  in  the  shop  ? 

''A.    Yes. 

' '  Q.    And  you  were  in  charge  of  them  ? 

"A.  Yes.  You  see  in  the  night  time  was  Mr. 
Goncharoff 

"Q.  Was  this  corporation  the  New  York  Thread 
Corporation  dissolved  before  your  wife  brought  an 
action  against  you  ?  A.     No. 
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''Q.     In  1946  or  after'? 

"A.     No,  after.  You  mean  this  action? 

"Mr.  Weber:  Strike  that  last  question.  I  have 
got  the  last  two  mixed  up. 

"Q.  Now  at  the  time  that  your  wife  started  an 
action  against  you  in  1942  you  were  then  working? 

"A.     In  the  shop. 

''Q.  Or  associated  with  the  New  York  Thread 
Grinding  Corporation,  is  that  right  ? 

"A.     Yes,  that  is  right. 

"Q.     And  where  were  you  living  at  the  time? 

' '  A.     Living  at  2929  Wellman  Avenue. ' ' 

And  that  is  where  I  started  to  read  the  deposi- 
tion before. 

The  Court:  Now,  the  court  understands  that  all 
depositions  that  were  presented  at  the  time  of  the 
trial  in  chief  and  on  the  motion  have  been  read 
to  the  court ;  is  that  correct  ? 

Mr.  Riseley :     Yes,  your  Honor. 

The  Court :  I  was  wondering  whether  we  can  get 
through  with  this  motion  this  afternoon. 

Mr.  Weber:  My  reply  will  take  less  than  five 
minutes. 

The  Court:  Very  well,  if  we  can.  But  I  wanted 
to  say  if  we  could  not,  we  could  recess. 

Mr.  Weber:  I  have  another  court  engagement 
on  Monday. 

The  Court:  Very  well,  if  it  will  not  take  long. 
Go  ahead. 
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Mr.  Weber :  I  have  listened  for  several  hours  to 
the  reading  of  the  depositions,  and  I  can  best  sum- 
marize them  by  quoting  your  Honor's  language 
voiced  at  the  end  of  the  trial  right  from  the  bench, 
after  your  Honor  had  heard  all  the  testimony  and 
seen  all  the  exhibits.  I  would  like  to  borrow  the 
language  of  the  court  that  if  there  be  any  doubt 
that  Mr.  Woynicz  knew  exactly  what  w^as  going  on 
in  the  course  of  these  negotiations,  that  he  was 
making  a  separation  agreement,  that  it  involved 
alimony,  and  that  his  wife  was  supposed  to  drop 
the  action,  that  he  made  suggestions  to  change  the 
^  contract,  in  fact,  he  insisted  on  certain  modifica- 
tions and  revisions,  that  he  paid  checks  and  issued 
them  and  knew  what  they  were  for,  and  knew  at  all 
times  what  was  going  on,  and  if  there  was  any 
question  it  was  dissolved  by  the  four  years  continu- 
ous payments  which  he  admittedly  knew  were  made 
in  pursuance  of  the  agreement. 

Counsel  talks  about  the  New  York  law  and  sepa- 
ration agreements.  I  am  not  going  to  burden  the 
court  with  a  lot  of  cases,  but  I  will  take  time  to 
read  an  excerpt  from  the  case  of  Goldman  v.  Gold- 
man, which  makes  it  very  clear  that  where  parties 
have  separated,  as  they  were  here,  or  where  the 
wife  was  suing  the  husband,  as  we  have  here,  there 
is  no  question  but  what  agreements  of  this  kind 
may  be  validly  entered  into  between  the  husband 
and  wife.  I  quote  at  page  300.  This  is  a  case  that 
has  been  cited  repeatedly  in  the  New  York  cases, 
where  this  is  said: 
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"...  Such  agreements,  lawful  when  made,  will 
be  enforced  like  other  agreements  unless  impeached 
or  challenged  for  some  cause  recognized  by  law.  It 
is  not  in  the  power  of  either  party  acting  alone  and 
against  the  will  of  the  other  to  [314]  destroy  or 
change  the  agreement." 

Here  we  have  a  defendant,  who,  after  making 
these  payments  for  so  many  years,  at  a  time  when 
he  finds  it  convenient  goes  down  to  Florida  in 
January  of  1947,  establishes  his  residence,  and  then 
for  the  first  time  sends  a  letter  to  his  cast-off  wife 
of  26  years,  and  for  the  first  time  repudiates  the 
agreement,  after  he  has  recognized  and  paid  on  it 
for  four  years,  and  doesn't  say  anything  about  men- 
tal incompetence.  Then  when  he  succeeds  in  getting 
an  ex  parte  divorce,  then  he  comes  out  to  Cali- 
fornia, where  we  catch  up  with  him.  He  makes  no 
payments  since  October,  1948,  and  then  he  comes  in 
and  asks  the  court  to  destroy  an  agreement  solemnly 
entered  into  by  a  president  of  a  corporation,  where 
he  participates  in  the  negotiations  and  pays  checks 
under  it  for  four  years.  We  submit  that  would  be 
a  gross  injustice,  and  the  decision  of  the  court  is 
eminently  sound. 

The  Court :     Do  you  wish  to  reply  ? 

Mr.  Riseley:  In  these  depositions  there  were 
several  inconsistencies.  The  glaring  one  was  the  tes- 
timony of  Mr.  Simon  to  the  effect  that  Mr.  Zim- 
merman told  the  defendant  that  he  was  sure  to  lose. 
And  Mr.  Zimmerman  consistently  denies  that  in  his 
deposition,  four  or  five  times,  that  he  ever  told  the 
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defendant,  "You  have  no  leg  to  stand  on  at  all. 
You  will  be  sunk  if  you  go  to  court,"  while  Mr. 
Simon  in  his  deposition  says  that  he  did  tell  him 
that.  [315] 

There  is  another  point  I  noticed  in  reading  these 
depositions.  It  has  been  put  to  the  court,  and  I 
think  Mr.  Zimmerman  would  have  us  believe  in  his 
deposition  that  he  prepared  the  property  settlement 
agreement,  and  yet  in  Klaw's  deposition  he  says 
that  he,  Klaw,  prepared  it,  and,  finally,  in  his  depo- 
sition says  that  Simon  prepared  the  property  set- 
tlement agreement.  That  might  be  a  question  of 
memory.  However,  if  we  are  going  to  attach  any 
credibility  at  all  to  the  defendant's  testimony,  what 
about  these  Moscow  trials  ?  As  I  said  before,  he  has 
repeatedly  said  in  his  deposition,  and  he  says  in 
his  testimony  that  he  said,  "Let  it  be  Moscow 
trial,"  that  he  had  this  insane  delusion,  if  you 
please,  about  the  Moscow  trials. 

Did  he  sit  up  and  dream  up  this  story,  that  if 
you  go  to  court  nobody  will  believe  your  partners 
or  your  employees?  If  you  go  to  court,  nobody  will 
,  believe  your  daughter,  or  the  girl  you  will  marry? 
Did  he  have  a  hallucination,  or  did  the  lawyers  tell 
him  that?  If  the  lawyers  told  him  that,  they  per- 
sistently deny  it,  and  their  testimony  isn't  to  be 
trusted.  If  they  didn't  tell  him  that,  he  must  have 
been  having  hallucinations.  Now,  I  don't  know,  and 
I  am  not  familiar  enough  with  that  type  of  par- 
ticular insanity.  I  have  seen  the  type  of  insanity 
where  a  man  gets  some  big  ideas  like  the  Moscow 
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trials,  and  everybody  that  he  contacts  knows  he  has 
a  quirk  on  Moscow  trials,  or  whatever  it  is.  [316] 

I  personally  think,  and  still  think,  that  at  the 
time  the  defendant  executed  the  agreement  he  was 
of  unsound  mind,  that  the  agreement  was  not  fairly 
entered  into  under  the  circumstances,  that  there 
was  undue  influence  and  over-reaching  on  the  part 
of  the  plaintiff  in  obtaining  this  agreement,  and 
whether  the  overreaching  was  directly  or  indirectly 
through  the  defendant's  attorney  doesn't  make  any 
difference  in  this  type  of  agreement.  This  isn't  an 
ordinary  contract.  This  is  an  agreement  between  a 
husband  and  wife,  subject  to  the  statutory  presump- 
tion that  it  is  valid,  and  every  state  has  that  pre- 
smnption,  and  our  own  California  Code  says  that 
the  husband  and  wife  may  contract  on  certain  sub- 
jects, and  one  of  them  is  separation,  subject  to  the 
provisions  all  through  their  relationships,  that  you 
can't  have  any  overreaching  in  that  kind  of  an 
agreement.  I  feel  in  this  agreement  there  was  an 
overreaching  as  to  an  incompetent  person,  and  that 
he  was  taken  advantage  of,  sorely  taken  advantage 
of,  and  to  enforce  this  agreement  under  this  evi- 
dence would  be  a  gross  injustice. 

Thank  you,  your  Honor,  for  youT  kind  con- 
sideration. 

The  Court:  On  the  present  motion  for  a  new 
trial  the  court  has  been  miable  to  discover  any 
newly  discovered  evidence  presented  on  this  motion 
which  would  change  or  warrant  the  court  to  change 
its  conclusion  at  the  close  of  [317]   the  trial.  The 
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court  reached  its  conclusion  at  the  close  of  the  trial 
that  the  defendant  here  now  involved  was  competent, 
that  he  was  represented  by  counsel,  that  both  sides 
were,  and  that  the  agreement  which  they  made  and 
which  is  involved  in  this  action  was  valid  and  bind- 
ing on  the  parties.  There  is  no  reason  presented  to 
the  court  at  this  time  why  the  conclusion  reached 
at  the  close  of  the  trial  should  be  changed.  The  sit- 
uation appears  to  be  the  same  on  this  motion  for 
a  new  trial,  so  far  as  this  record  is  concerned.  That 
being  the  conclusion  of  the  court  now,  the  motion 
for  the  new  trial  will  have  to  be  denied. 

You  will  have  to  prepare  a  formal  order. 

Mr.  Weber:  Docs  the  court  desire  a  formal 
order  or  a  minute  order  ? 

The  Court:  We  generally  do,  as  a  practice,  but 
the  clerk's  minutes  will  show  it,  I  suppose. 

The  Clerk:  I  think  the  minute  order  is  suffi- 
cient, your  Honor. 

The  Court :  Whatever  the  practice  is.  The  order 
is  now  made  by  the  court. 

CERTIFICATE 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the   proceedings  had  in  the 
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above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  5th  day  of 
May,  A.  D.,  1950. 

/s/  MARIE  G.  ZELLNER, 
Official  Reporter. 

[Endorsed]  :     Filed  May  10,  1950. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  pages, 
numbered  from  1  to  57,  inclusive,  contain  the 
original  Amended  and  Supplemental  Complaint; 
Exhibit  A  to  the  Original  Complaint;  Substitution 
of  Attorneys  for  Defendant;  Stipulation  and  Or- 
der— Answer  to  Complaint  to  be  Deemed  Answer  to 
Amended  and  Supplemental  Complaint;  Answer; 
Stipulation  and  Order  Amending  Complaint;  Mem- 
oranda Prior  to  Trial  (Defendant's)  ;  Motion  by 
Defendant  to  Amend  Findings  and  to  Make  Find- 
ings More  Certain  and  Objections  to  Findings; 
Motion  for  New  Trial;  Findings  of  Fact  and  Con- 
clusions of  Law;  Judgment  for  Plaintiff  after 
Trial;  Notice  of  Appeal;  Designation  of  Points  on 
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Appeal  and  Designation  of  Record  on  Appeal  and 
a  full,  true  and  correct  copy  of  Minute  Order  en- 
tered March  24,  1950,  which,  together  with  original 
Reporter's  Transcript  of  Proceedings  on  March  7 
and  24,  1950,  and  original  plaintiff's  exhibits  Nos. 
1  to  13,  inclusive,  and  original  defendant's  exhibit 
A,  transmitted  herewith,  constitute  the  record  on 
appeal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $2.00 
which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  23  day  of  May,  A.  D.,  1950. 

EDMUND  L.  SMITH, 
Clerk. 

[Seal]        /s/  THEODORE  HOCKE, 

Chief  Deputy. 
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[Endorsed]:  No.  12555.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Leonard  Woynicz, 
also  known  as  Leonard  Woynicz  Sianozecki,  Ap- 
pellant, vs.  Alexandra  Woynicz,  also  known  as 
Alexandra  Woynicz  Sianozecki,  Appellee.  Tran- 
script of  Record.  Appeal  from  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, Central  Division. 

Filed  May  24,  1950. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12555 

ALEXANDRA  WOYNICZ,  also  known  as  ALEX- 
ANDRA WOYNICZ  SIANOZECKI, 

Appellee, 

vs. 

LEONARD  WOYNICZ,  also  known  as  LEONARD 
WOYNICZ  SIANOZECKI, 

Appellant. 

APPELLANT'S 
STATEMENT  OF  POINTS 

To  the  Clerk  of  the  above-entitled  Court : 

Appellant  designates  the  following  as  points  to 
be  relied  upon  in  taking  this  appeal : 

(a)  That  the  agreement  sued  upon  is  contrary  to 
public  policy  and  unenforceable  at  law  or  equity; 

(b)  That  the  Amended  and  Supplemental  Com- 
plaint does  not  state  facts  upon  which  relief  can  be 
granted ; 

(c)  That  the  evidence  is  insufficient  to  support 
either  the  findings  or  the  judgment; 

(d)  That  the  trial  court  erred  in  finding  as  to 
mental  condition  contrary  to  the  uncontradicted  tes- 
timony of  an  expert ; 

(e)  That   the    trial   court    erred    and    failed    to 
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recognize  the  shifting  of  burden  of  proof  on  prima 
facie  incompetency  being  shown  by  husband ; 

(f)  That  the  court  erred  in  failing  to  require 
plaintiff  to  show  that  the  purported  separation 
agreement  sued  upon  was  fair  and  reasonable  and 
not  obtained  by  fraud,  duress,  or  overreaching; 

(g)  That  the  findings  are  insufficient  to  support 
the  judgment; 

(h)  That  the  findings  are  objectionable  in  that 
they  are  too  indefinite  and  do  not  comply  with  Rule 
15,  FRCP; 

(i)  That  the  court  erred  in  failing  to  consider 
common  law  and  statutory  presumptions  regarding 
the  invalidity  of  transactions  between  husband  and 
wife; 

(j)  That  the  court  erred  in  refusing  to  consider 
common  law  and  statutory  distinctions  between  total 
insanity  and  unsoundness  of  mind ; 

(k)  That  the  court  erred  in  refusing  to  consider 
the  effect  of  defendant 's  letter  of  rescission ; 

(1)  That  the  court  erred  in  refusing  to  grant  a 
new  trial; 

(m)  That  the  court  erred  in  refusing  to  amend 
findings  and  in  refusing  to  make  findings  more 
certain ; 

(n)  That  the  court  erred  in  that  unmerited  in- 
ferences were  drawn  from  the  evidence  as  to  the 
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effect  of  payments  by  husband,  during  period  of 
incompetency. 

Dated  May  29, 1950. 

/s/  JERRY  B.  RISELEY, 

Attorney  for  Appellant. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :    Filed  June  2, 1950. 
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APPELLANT'S  DESIGNATION  OF 
RECORD  ON  APPEAL 

To  the  Clerk  of  the  above-entitled  Court : 

Appellant  designates  as  portions  of  the  record, 
proceedings  and  evidence  to  be  contained  in  the 
record  on  appeal,  the  following : 

(a)  Amended  and  Supplemental  Complaint; 

(b)  Substitution  of  Attorneys — defendant; 

(c)  Stipulation — Answer  to  Complaint  to  be 
Deemed  Answer  to  Amended  and  Supplemental 
Complaint ; 

(d)  Answer; 

(e)  Stipulation  Amending  Complaint; 

(f )  Entire  Exhibit  A  of  Complaint ; 
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(h)  Findings  of  Fact  and  Conclusions  of  Law; 

(i)  Motion  by  defendant  to  Amend  Findings  and 
to  Make  Findings  More  Certain  and  Objections  to 
Findings  and  Minute  Order  denying  same ; 

(j)  Motion  for  New  Trial  and  Notice  of  Motion 
for  New  Trial  and  Minute  Order  denying  same; 

(k)  Reporter's  Transcript  of  Proceedings,  pp.  1 
to  318,  incl. ; 

(1)  All  exhibits  introduced  in  evidence  including 
all  depositions; 

(m)   The  Judgment; 

(n)  Notice  of  Appeal; 

(o)  This  Designation; 

(p)  Appellant's  Statement  of  Points  on  Appeal; 

Notice  of  Appeal ; 

Clerk's  Certificate. 

Dated  May  29,  1950. 

/s/  JERRY  B.  RISELEY, 

Attorney  for  Appellant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  Jime  2, 1950. 
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Jurisdictional  Statement. 

The  Pleadings: 

The  Amended  and  Supplemental  Complaint  [Tr.  20, 
23-24,  3]  alleges  plaintiff  to  be  a  citizen  of  New  York, 
defendant  to  be  a  citizen  of  California,  founds  cause  of 
action  on  a  written  contract  payable  in  installments, 
amount   of   demand:     $6,180,   exclusive   of   interest. 

The  Answer  admits  defendant  is  not  a  resident  of  New 
York,  avers  defendant  is  a  resident  of  Florida. 

Findings  of  Fact  and  Conclusions  of  Law  [Tr.  33-35] 
finds  every  allegation  contained  in  the  Complaint  to  be 
true. 

It  is  believed  that  28  U.  S.  C.  A.,  Section  1332,  and  28 
U.  S.  C.  A  ,  Section  1291,  sustain  the  jurisdiction  of  the 
District  Court  and  the  appellate  jurisdiction  of  this  Court. 
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Statement  of  the  Case. 

Summary: 

Plaintiff's  Amended  and  Supplemental  Complaint, 
hereinafter  referred  to  as  the  "Complaint,"  alleged 
that  on  September  22,  1942,  she  and  defendant,  as  hus- 
band and  wife,  entered  into  a  written  contract  providing 
for  payment  to  the  wife  of  weekly  installments  of  $50, 
that  the  agreement,  which  is  incorporated  by  reference 
[Tr.  3-10],  provided  for  registered  mail  notice  of  de- 
fault; that  defendant  prior  to  April  1,  1947,  notified 
plaintiff  in  writing  that  he  was  "repudiating"  the  agree- 
ment and  that  because  of  this  plaintiff  sent  no  notices 
of  default  and  that  such  notices  were  waived ;  that  defend- 
ant owes  $6180  for  back  installments  and  praying  for 
judgment. 

Defendant's  Answer  [Tr.  pp.  11-17]  denied  all  the 
allegations  of  the  Complaint,  except  plaintiff's  place  of 
residence,  suggested  failure  of  the  Complaint  to  state  a 
cause  of  action,  said  the  agreement  was  void  as  contrary 
to  public  policy  and  had  been  wrongfully  procured  while 
defendant  was  mentally  ill  and  that  defendant  did  not 
understand  the  agreement  when  executed. 

On  behalf  of  the  plaintiff,  the  defendant  was  examined 
and  five  depositions  introduced — plaintiff's  to  the  sole 
effect  she  had  not  married  since  the  agreement  was  ex- 
ecuted, and  those  of  her  attorney,  the  attorney  who  had 
represented  the  husband,  that  attorney's  associate,  and 
the  deposition  of  defendant.  All  evidence  for  plaintiff 
was  by  depositions,  all  brought  up  in  the  record  here. 

On  behalf  of  the  defendant,  the  defendant,  his  adult 
daughter  and  adult  nephew  testified  in  court,  and  also  a 
psychiatrist.     The  psychiatrist  who  had   twice  examined 
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defendant,  gave  his  opinion  that  defendant  had  been 
mentally  incompetent  when  the  agreement  was  executed 
and  had  remained  incompetent  until  1947  when  he  began 
to  improve — with  the  further  opinion  that  defendant  had 
not  recovered.  No  expert  evidence  on  the  question  of  com- 
petency was  introduced  by  plaintiff.  Neither  was  any 
testimony  as  to  defendant's  competency  given,  on  behalf 
of  plaintiff,  by  anyone  who  had  known  defendant  inti- 
mately. Plaintiff,  by  deposition,  did  not  testify  on  the 
point. 

The  findings  adopted  by  the  court  [Tr.  33-34]  consist 
of  a  statement  that  each  and  every  allegation  of  plaintiff's 
complaint  is  true,  that  defendant  understood  the  agree- 
ment, and  was  mentally  competent,  that  no  fraud  was 
practiced,  and  that  he  made  weekly  payments  mider  the 
agreement  for  four  years  with  knowledge  of  the  agree- 
ment and  nature  of  the  payments.  The  Conclusions  of 
Law  [Tr.  34,  35]  say  that  plaintiff  is  entitled  to  judgment 
for  $6180  and  interest,  and  that  the  defenses  set  forth 
in  the  answer  are  without  merit.  The  Complaint  and 
Findings  are  silent  as  to  whether  the  husband  and  wife 
were  living  together  at  the  time  the  agreement  was  made. 
The  findings  and  conclusions  are  silent  as  to  whether  the 
notice  of  default  was  waived. 

Defendant  made  motion  to  amend  findings  and  make 
findings  more  certain  and  objected  to  findings  [Tr.  28-31], 
and  moved  for  new  trial  [Tr.  25-27].  Both  motions  were 
denied  [Tr.  31-32].  Judgment  entered  for  plaintiff  [Tr. 
36-37].  Defendant  appealed,  from  the  judgment  and 
from  the  orders  denying  the  motions  [Tr.  38]. 
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Detailed  Statement  of  Case: 

Called  as  witness  for  plaintiff,  the  defendant  husband 
testified  [Tr.  42  to  58]  that  he  married  the  plaintiff  in 
1916,  that  in  July  or  August  of  1942  the  wife  filed  action 
against  him  for  a  separation,  that  thereafter  there  were 
negotiations  for  a  settlement,  he  identified  the  separation 
agreement  as  bearing  his  signature  and  it  was  received  in 
evidence.  Plaintiff's  Exhibit  No.  1  [Tr.  44-53].  He 
further  testified  that  thereafter  the  action  was  dropped  by 
his  wife  and  that  he  went  to  Florida  in  the  early  part  of 
1947,  that  he  paid  $50  per  week  under  the  agreement 
until  May  1947,  and  thereafter  he  paid  $50  per  month. 
He  identified  a  letter,  Plaintiff's  Exhibit  No.  2  [Tr. 
55-57],  and  testified  that  it  had  been  sent  with  his  con- 
sent to  the  plaintiff  from  the  lawyers  representing  him 
in  Florida.  He  admitted  that  the  schedule  of  payments  in 
Exhibit  B  to  the  Complaint  [Tr.  23]  was  correct.  The 
deposition  of  plaintiff  was  received  in  evidence  [Tr.  61- 
62].  She  testified  she  had  never  remarried  since  the 
execution  of  the  separation  agreement.    Plaintiff  rested. 

In  opening  statement,  defendant's  counsel  mentioned 
the  difference  between  void  and  voidable  contracts  where 
incompetents  were  involved  and  that  separation  agree- 
ments must  be  fair  and  between  competent  parties  [Tr. 
63].  Testifying  on  his  own  behalf  [Tr.  63  to  106]  de- 
fendant said  he  was  born  in  Poland  in  1885,  came  to  this 
country  in  1911,  did  not  speak  English  then,  brought  his 
wife  here  in  1916  from  Russia,  that  he  was  nine  years 
older  than  she;  that  in  1941  he  learned  of  the  death  of  a 
brother  in  Poland  who  had  died  in  a  horrible  way,  that 
"when  the  case  came  to  court  where  my  wife  sue  me  for 
separation,  it  was  such  injustice.  It  was  everything  was 
false—"   [Tr.  66]. 

^1 
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"Mr.  Weber:     Just  a  minute,  just  a  minute. 

The  Witness:     All  accusations  was  false. 

Mr.  Weber :  Just  a  moment,  Mr.  Woynicz.  I  be- 
lieve the  question  was  something  in  connection  with 
the  news  of  your  brother's  death  in  1941. 

The  Witness :  That  comes  altogether.  That  is 
my  wife — " 

He  testified  the  news  of  his  brother's  being  killed  in 
Siberia  made  him  depressed,  that  defendant's  son  went 
into  the  service  in  1940,  that  in  June,  1941,  defendant 
had  an  operation  for  appendicitis,  complicated  by  peri- 
tonitis, and  after  the  incision  opened  he  had  to  wear  the 
plate  because  his  intestines  would  come  out.  In  March, 
1942,  he  had  an  operation  to  repair  the  hernia,  and  then 
his  gall  bladder  was  removed,  that  he  worked  for  New 
York  Thread  Grinding  Corporation,  and  because  his 
intestines  used  to  come  out,  the  doctor  forbid  him  to 
ride  the  subway,  so  he  moved  to  walking  distance  of  the 
shop;  that  he  was  served  with  papers  in  August,  1942, 
and  because  "all  the  accusations  was  false  I  thought  I 
would  drop  dead.  I  was  working  16  hours  a  day,  and  they 
accused  me  that  I  was  talking  with  the  women."  [Tr.  68.] 
He  couldn't  sleep  at  that  time,  and  was  concerned  about 
his  son  who  was  in  the  service,  he  would  cry,  had  trouble 
with  muscular  trembling,  couldn't  hold  anything  in  the 
stomach.  He  would  lose  his  way  to  the  shop  although  he 
was  familiar  with  his  way  there.  People  would  talk  to 
him  and  he  couldn't  understand  what  they  were  talking 
about.  He  would  burn  himself  because  he  would  forget 
you  couldn't  put  water  in  liquid  fire.  He  talked  to  God 
that  he  be  killed.  He  thought  he  was  insane  because  he 
could  not  understand  what  was  going  on.  He  took  the 
papers   to   a   lawyer   named   Zimmerman,   who   had   been 


recommended  by  his  partner.  He  kept  talking  about  the 
Moscow  trials  to  his  lawyer.  He  had  pains  in  the  head, 
stomach  and  the  headache.  He  did  not  understand  the 
agreement,  but  understood  part  of  it.  When  he  first  got 
the  papers  he  called  the  wife's  attorney,  Klaw,  and  asked 
him  if  it  was  a  joke.  He  was  under  doctor's  care  at  this 
time.  The  doctor  gave  him  pills  to  make  him  sleep.  He 
thought  about  his  father  who  had  committed  suicide.  He 
had  trouble  understanding  what  Mr.  Zimmerman  said  to 
him.  Many  times  he  had  lapses  of  memory.  He  was 
ashamed.  He  was  shivering  all  the  time.  He  was  con- 
tinually under  doctor's  care  from  1942  until  1947  when 
he  went  to  Florida.  He  got  upset  when  his  wife  wouldn't 
go  with  him  to  see  their  son  who  was  about  to  be  shipped 
overseas.  About  September,  1942,  he  hoped  a  train  would 
kill  him,  and  he  considered  dynamite — "And  so  I  con- 
sidered if  I  would  have  peace  if  I  committed  suicide  that 
way,  and  it  would  be  no  trouble  to  bury  me  no  more. 
I  would  be  disintegrated  entirely."  [Tr.  83.]  In  response 
to  a  question  by  the  court,  he  said  he  served  four  and  a 
half  years  in  the  Turkish  Army,  Central  Asia. 

On  cross-examination,  the  witness  testified  in  some  de- 
tail concerning  the  circumstances  surrounding  the  actual 
execution  of  the  agreement. 

Attorney  for  defendant  suggested  that  the  letter  from 
the  Florida  attorneys  [Tr.  55  to  57]  had  amounted  to  a 
disaffirmance  of  the  agreement  after  a  restoration  to 
capacity  [Tr.  7S]. 

Edmund  George  Tanner  [Tr.  106-114],  testifying  for 
the  defendant,  said  defendant  was  his  uncle,  he  associated 
with  him  from  1940  to  1943,  when  Tanner  worked  for 
him  at  New  York  Thread  Grinding  Corporation,  where 
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defendant  was  president.  He  had  frequent  contact  with 
defendant.  As  a  subcontractor,  he  had  to  get  heat  treat- 
ing done  by  defendant.  About  August,  1942,  he  gave 
parts  to  defendant  to  be  heat  treated,  but  defendant  forgot 
about  them.  This  happened  on  several  occasions.  Once 
he  went  off  to  look  for  something  for  the  witness,  and 
forgot  that  he  had  left  witness  waiting.  Defendant  had 
a  habit  of  being  hard  of  hearing,  had  many  lapses  of 
memory,  would  not  answer,  would  fail  to  recognize  his 
nephew  at  times,  would  engage  in  political  discussions 
against  the  Russian  regime,  would  complain  of  being  very 
tired. 

Wanda  Woynicz  Kuhrke  testified  for  defendant  [Tr. 
115-137]  at  some  length.  She  is  his  daughter.  His  health 
was  bad  and  he  was  upset  over  domestic  troubles.  De- 
fendant told  her  the  pressure  of  the  whole  situation  was 
so  severe  that  he  felt  he  was  going  out  of  his  mind.  That 
he  just  didn't  know  which  way  to  turn.  He  couldn't  sleep. 
He  frequently  cried.  He  told  her  his  father  had  com- 
mitted suicide,  and  he  thought  that  would  probably  help 
him  out  of  his  troubles.  He  seemed  worn  out.  He  be- 
came very  nervous  and  his  hands  shook.  He  had  a 
peculiar  nerve  reaction  in  his  cheek  which  would  twitch 
rather  violently  at  times.  He  told  the  witness  that  he 
felt  that  since  so  many  people  were  killed  in  accidents 
every  day,  that  he  should  be  one  of  them.  He  talked  to 
her  about  going  to  see  Zimmerman,  the  attorney.  He 
mentioned  the  Moscow  trials.  He  told  witness  that  he 
would  like  to  jump  in  front  of  a  train  and  kill  himself. 
He  mentioned  blowing  himself  up,  or  killing  himself  in 
some  way.  He  said  God  probably  was  not  just  to  him. 
In  the  opinion  of  the  witness,  the  defendant  was  men- 
tally incompetent  in  August  and  September,  1942,  and  she 


was  intimately  acquainted  with  him  at  the  time  [Tr.  129- 
130].  On  cross-examination  she  testified  that  she  didn't 
think  he  has  fully  recovered. 

Dr.  Walter  Z.  Baro,  testifying  for  plaintiff,  stated  his 
qualifications  as  a  specialist  in  mental  and  nervous  dis- 
eases. He  examined  defendant  in  May,  1949,  and  again 
in  March,  1950.  He  took  a  history  to  which  he  testified 
in  detail  [Tr.  139,  140,  141,  143].  When  the  doctor  ex- 
amined the  defendant  in  March,  1950,  he  started  to  cry 
during  the  examination  and  said,  "I  wish  God  would  kill 
me.  My  father  committed  suicide.  I  don't  think  he  did 
the  wrong  thing."  [Tr.  143.]  In  response  to  a  hypo- 
thetical question  as  to  the  defendant's  mental  condition 
during  the  month  of  September,  1942,  Dr.  Baro  replied: 

"My  opinion  is  that  the  man,  due  to  external  in- 
fluences, developed  severe  nervousness,  and  finally 
developed  what  we  call  in  mental  and  nervous  dis- 
eases a  reactive  depression.  That  means  a  depression 
and  reacting  due  to  facts  which  have  influenced  him 
in  that  particular  time.  And  a  reactive  depressive 
patient  is  a  patient  who  very  frequently  will  commit 
suicide.  He  not  only  talks  about  it,  but  has  lost  at 
that  particular  time  the  facts  of  reality.  These  pa- 
tients do  not  live  in  reality.  And  in  my  opinion,  that 
was  his  mental  condition  at  the  time  in  1942."  [Tr. 
145.] 

In  regard  to  his  mental  condition  between  1942  and 
1947,  the  doctor  stated  that  he  probably  slightly  improved 
during  that  time,  but  that  he  did  not  think  defendant 
recovered. 

On  cross-examination  the  doctor  testified  that  he  didn't 
think  that  the  defendant  in  September,  1942,  had  the 
mental  capacity  to  read  a  newspaper  and  understand  it. 


— 9— 

But  that  a  mental  patient  of  this  kind  could  continue 
routine  duties,  something-  that  he  has  been  doing  for  years, 
automatic.  That  in  his  opinion  the  alimony  suit  of  the 
wife  produced  mental  illness.  That  the  doctor  did  not 
believe  that  the  defendant  understood  the  ultimate  result 
and  ultimate  effects  of  the  separation  action.  That  his 
hatred  against  his  wife  tended  to  show  the  patient's  in- 
competency. The  doctor  believed  that  the  patient  knew 
he  was  signing  something,  but  that  he  did  not  know  the 
ultimate  results. 

All  the  depositions  were  introduced  in  evidence  and 
later  read  into  the  record  on  the  motion  for  new  trial  [Tr. 
223-326]. 

On  argument  counsel  for  defendant  again  suggested 
that  the  agreement  had  been  rescinded,  and  that  an  incom- 
petent could  not  be  estopped  by  his  own  acts  [Tr.  171]. 
That  the  agreement  was  contrary  to  public  policy  [Tr. 
172].  That  separation  agreements  must  be  fair  [Tr. 
172].  That  the  uncontradicted  testimony  of  the  expert 
ought  not  be  disregarded  [Tr.  172]. 

The  court  said  there  was  no  question  under  the  evidence 
that  the  cause  of  action  alleged  in  the  complaint  was 
established. 

On  defendant's  motion  to  amend  findings,  and  to  make 
findings  more  certain,  and  objections  to  findings  [Tr.  28, 
29,  30,  31],  and  on  the  motion  for  new  trial  [Tr.  25], 
counsel  suggested  that  the  proposed  findings  did  not  com- 
ply with  Rule  52,  Federal  Rules  of  Civil  Procedure: 
".  .  .  the  court  shall  find  the  facts  specially  and  state 
separately  its  conclusions  of  law^  thereon.  .  .  ."  [Tr. 
178.]  Further  objection  was  taken  of  the  failure  of  the 
court  to  construe  the  agreement   [Tr.  178].     That  it  had 
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to  be  done  because  of  the  public  policy  questions  involved 
[Tr.  178,  179  and  183,  184,  185,  186,  187].  That  in 
incapacity  cases,  there  are  two  kinds — a  person  without 
understanding,  and  a  person  not  entirely  without  under- 
standing but  of  unsound  mind  [Tr.  189].  That  the  un- 
contradicted expert  testimony  of  a  psychiatrist  ought  not 
to  be  ignored  [Tr.  189].  That  the  mention  of  payments 
in  the  findings  was  out  of  place  unless  the  court  was  hold- 
ing that  there  was  an  estoppel  of  the  incompetent  [Tr. 
192],  That  there  was  a  rescission  between  the  parties 
[Tr.  193].  That  the  evidence  presented  by  defendant  had 
reached  a  point  where  the  burden  was  cast  on  plaintiff 
[Tr.  193],  because  defendant  had  made  a  prima  facie 
showing  of  unsound  mind  [Tr.  194;  and  also  195,  196]. 
That  the  court  should  have  stated  in  findings  what  was 
the  effect  of  the  Florida  letter — did  it  excuse  the  admitted 
failure  of  the  plaintiff  to  serve  registered  notice  of  de- 
fault, or  was  it  a  rescission  [Tr.  195]  ?  Point  was  also 
made  that  the  findings  did  not  find  all  the  facts  necessary 
to  a  valid  separation  agreement  between  husband  and  wife 
[Tr,  195].  Counsel  for  the  plaintiff  then  explained  the 
findings  at  some  length  [Tr.  196-201]  : 

"The  Court:  After  reconsidering  the  proposed 
findings  of  fact  and  conclusions  of  law  and  judgment, 
the  court  has  reached  the  conclusion  that  they  refer 
to  certain  paragraphs  in  the  complaint  which  contain 
allegations  of  fact  involving  the  determination  that 
the  court  made  in  deciding  the  case  very  clearly  and 
explicitly,  and  counsel  for  the  plaintiff  this  morning 
has  very  clearly  and  logically  explained  the  contents 
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of  these  proposed  findings  and  coupled  them  with  the 
allegations  of  the  complaint  which  are  allegations  of 
fact  involved  on  the  questions  raised. 

"The  court  adopts  the  views  expressed  here  by 
counsel  for  the  plaintiff,  that  this  is  a  specific  and 
fair  proposed  findings  of  fact  and  conclusions  of  law, 
and  for  that  reason  the  objections  to  the  proposed 
findings  of  fact  and  conclusions  of  law  will  be  denied. 
.    .    ."     [Tr.  201,  202.] 

On  the  motion  for  new  trial,  counsel  raised  the  insuf- 
ficiency of  evidence  to  justify  the  decision  [Tr.  207]. 
Mentioned  again  the  importance  of  expert  testimony  when 
uncontradicted  [Tr.  207,  212].  Discussed  the  depositions 
[Tr.  208-209].  The  distinction  between  totally  without 
understanding  and  unsound  mind  [Tr.  210].  The  question 
of  rescission  [Tr.  212].  The  burden  of  proof  [Tr.  212]. 
The  public  policy  questions  [Tr.  212,  214,  215,  217,  218, 
219,  220].  That  the  court  had  erred  in  interpreting  the 
agreement  [Tr.  213,  214].  The  failure  of  the  complaint 
to  allege  that  the  parties  were  separated  when  the  agree- 
ment was  made,  or  that  they  separated  afterward  [Tr. 
218]. 

The  court  then  granted  leave  for  counsel  to  read  the 
depositions  into  evidence  [Tr,  221].  After  the  reading 
of  the  depositions,  counsel  discussed  the  contents  [Tr. 
328].  Pointed  out  to  the  court  that  transactions  between 
husband  and  wife  have  to  be  scrutinized  more  closely  than 
arm's  length  agreements  [Tr.  330].  Motion  for  new  trial 
denied. 
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Specification  of  Errors. 
In  Regard  to  the  Incompetence  of  Defendant: 

1.  The  finding  of  the  court  that  the  defendant  was  com- 
petent, in  the  face  of  the  uncontradicted  testimony 
of  the  psychiatrist  that  the  defendant  was  mentally 
ill,  was  an  abuse  of  judicial  discretion  [Tr.  172,  26, 
189,  193,  194,  335]. 

2.  It  is  believed  that  the  ruling  of  the  court  on  the  ques- 
tion of  incompetency  was  based  on  a  misconception 
of  the  law,  the  misconception  being  that  only  a  person 
totally  without  understanding  is  entitled  to  protection 
on  that  ground,  while  a  person  of  unsound  mind  is 
not  [Tr.  63,  189,  194,  195,  210,  336]. 

3.  That  the  trial  court  failed  to  recognize  that  upon  a 
prima  facie  showing  that  defendant  was  of  unsound 
mind,  then  the  burden  of  proof  shifted  to  the  plaintiff 
[Tr.  193,  194,  212]. 

4.  That  the  court  failed  to  give  adequate  consideration 
to  the  common  law  and  statutory  presumptions  re- 
garding the  invalidity  of  transactions  between  hus- 
band and  wife,  coupled  with  evidence  that  one  of  the 
parties  was  of  unsound  mind  at  the  time  of  the  trans- 
action [Tr.  172,  173,  336]. 

In  Regard  to  Defendant's  Contentions  That  the 
Agreement  Was  Contrary  to  Public  Policy: 

5.  Agreement  contrary  to  public  policy  because  para 
graph  Eighth  thereof  [Tr.  49],  read  together  with 
other  paragraphs,  would  seem  to  amount  to  a  con- 
tracting away  of  the  right  to  judicial  redress,  and 
hence  to  alter  the  incidents  of  the  marriage  [Tr.  11, 
15,  63,  172,  178,  179,  183,  184,  335]. 
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6.  Agreement  contrary  to  public  policy  because  it  can 
be  construed  as  offering  a  bonus  to  the  wife  if  she 
will  procure  a  divorce  from  her  husband,  rather  than 
the  separation  sued  for  [Tr.  11,  15,  184,  185,  186, 
187,  335]. 

7.  Agreement  contrary  to  public  policy  because  para- 
graph Ninth  thereof  [Tr.  49,  50],  read  together  with 
other  paragraphs,  attempts  to  put  the  agreement  be- 
yond the  reach  of  any  court,  and  hence  infringes  on 
the  jurisdiction  of  the  courts  [Tr.  11,  15,  172,  178, 
179,  183,  186,  187]. 

8.  That  the  plaintiff  failed  to  sustain  the  burden  of 
proof  which  was  his  to  show,  in  order  to  escape  hav- 
ing his  agreement  declared  to  be  against  public  policy : 

(a)  That  the  agreement  was  fair  and  reasonable  at 
the  time  of  its  execution  and 

(b)  That  the  parties  were  separated  prior  to  the 
making  of  the  agreement  [Tr.  11.  15,  63,  33, 
34,35,326,  330]. 

In  Regard  to  the  Findings  and  Conclusions: 

9.  That  the  findings  and  conclusions  are  objectionable 
in  that  they  are  too  indefinite  and  do  not  comply  with 
Rule  52a,  F.  R.  C.  P.;  attempt  to  incorporate  com- 
plaint, answer  and  exhibits,  by  reference,  as  well  as 
oral  statements  of  counsel  for  plaintiff,  is  fatal — 
court  erred  in  denying  motion  to  amend  and  make 
certain  [Tr.  28,  29,  30,  178;  and  particularly  196- 
201,  336]. 
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10.  That  the  findings  and  conclusions  are  insufficient  to 
support  the  judgment  because : 

(a)  No  finding  or  conclusion  is  made  as  to  whether 
or  not  the  agreement  was  fair  and  reasonable  at 
the  time  of  its  execution  [Tr.  195]. 

(b)  No  findings  or  conclusion  is  made  as  to  the  way 
the  court  construed  the  agreement  [Tr.  178, 
183,  184,  185,  186,  187]. 

(c)  No  finding  is  made  as  to  whether  the  parties 
were  separated  at  the  time  of  making  the  agree- 
ment [Tr.  11,  218,219]. 

(d)  No  conclusion  is  stated  as  to  whether  the  agree- 
ment is  contrary  to  public  policy  [Tr.  11,  15]. 

(e)  The  findings  are  ambiguous  and  inconclusive  as 
to  the  efifect  of  making  the  payments  over  the 
four-year  period  [Tr.  192,  193,  41]. 

11.  That  the  findings  and  conclusions  are  inadequate  in 
that  notwithstanding  the  requirement  of  paragraph 
Tenth  of  the  agreement  for  registered  mail  notice  of 
default,  no  finding  or  conclusion  is  made  as  to 
whether  the  letter  from  the  defendant's  Florida  attor- 
neys served  to  excuse  and  waive  the  requirement  of 
registered  mail  notice  of  default,  admittedly  not  given 
defendant,  or  whether  the  letter  amounted  to  a  re- 
scission [Tr.  8,  55,  195,  336]. 

12.  That  the  evidence  is  insufficient  to  support  either  the 
findings  or  the  judgment  [Tr.  336], 
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Arguments — Incompetence  of  Defendant. 

Argument  as  to  Specification  No.  1 : 

"The  finding  of  the  court  that  the  defendant  was 
competent  in  the  face  of  the  uncontradicted  testi- 
mony of  the  psychiatrist  that  the  defendant  was 
mentally  ill,  was  an  abuse  of  judicial  discretion  [Tr. 
172,  26,   189,  193,  194,  335]." 

Effect  of  Uncontradicted  Expert  Medical 
Evidence: 

On  the  question  of  weight  of  evidence,  burden  of  proof, 
and  presumptions,  the  decisions  of  the  state  where  the 
trial  is  had  are  controlling.  (Erie  Railroad  Co.  v.  Tomp- 
kins, 304  U.  S.  64,  82  L.  Ed.  1188,  58  S.  Ct.  817,  114 
A.  L.  R.  1487;  Metropolitan  Casualty  Insurance  Co.  v. 
Smith  and  Smith  (C.  C.  A.  9th,  Wash.),  58  F.  2d  699.) 

A  discussion  of  the  California  rule  on  expert  testi- 
mony is  found  in  William  Simpson  Co.  v.  Ind.  Ace.  Com., 
74  Cal.  App.  239,  240  Pac.  58.  Medical  testimony  was 
involved.     The  court  said  at  74  Cal.  App.  243: 

"The  rule  .  .  .  appears  to  be  that  whenever  the 
subject  under  consideration  is  one  within  the  knowl- 
edge of  experts  only,  and  it  is  not  within  the  com- 
mon knowledge  of  laymen,  the  expert  evidence  is 
conclusive  upon  the  question  in  issue.  It  follows 
that  in  such  cases,  neither  the  court  nor  jury  can 
disregard  such  evidence  by  experts,  but,  on  the  other 
hand,  they  are  bound  by  such  evidence,  even  if  it  is 
contradicted   by   nonexpert   witnesses." 

In  Wirs  v.  Wirs  (1950),  96  A.  C.  A.  172,  214  P.  2d 
839,  there  was  a  question  of  manic  depressive  insanity. 
The  court  stated  that  the  rule  that  uncontradicted  testi- 
mony of  a  witness,  in  no  way  impeached  or  discredited, 
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may  not  be  arbitrarily  disregarded  applies  also  to  medical 
expert  opinion  evidence,  citing  Maufouya  v.  Braille,  33 
Cal.  2d  120,  127,  199  P.  2d  677,  681,  and  Levey  v.  Mliiott, 
214  App.  Div.  192,  211  N.  Y.  Supp.  883.  In  Levey  v. 
Minott,  op.  cite.,  there  was  an  action  for  breach  of  prom- 
ise. Defense — insanity.  Verdict  for  the  plaintiff.  Re- 
versed.   The  court  said,  at  214  App.  Div.  194: 

"One  of  the  medical  experts  called  on  behalf  of  de- 
fendant  described   his   malady   as    'manic   depressive 
insanity,'   the   characteristics   of   which   are   that   at- 
tacks recur   at  regular   intervals  lasting  for   several 
months,  while  at  other  times  the  patient  is  normal; 
and  while  the  condition  is  accompanied  by  delusions, 
it  also  distorts  and  warps  every  mental  process,  and 
during  the  period  of  'manic  depressive'  condition  the 
patient  is  not  able  to  realize  the  meaning  and  sig- 
nificance of  words  or  acts,  even  when  conscious  of 
the  words  and  the  acts  themselves.     His  insight  is 
destroyed;  he  is  easily  led  and  his  emotional  equilib- 
rium   is    unsettled.      This    manic   depressive    malady 
differs  from  other  forms  of  insanity  because  in  other 
forms  acts  not  directly  connected  with  the  particular 
delusion  may  be  rational  and  valid.     That  he  suffers 
and    has    suffered    from    this    malady,    the    evidence 
leaves  no  doubt  .  .  .  while  the  jury  might  not  have 
believed    Fourette,    who    testified    that    he    was    her 
paramour,    they    should    not    have    disregarded    this 
medical  proof.     Upon  the  proof  of   defendant's   in- 
sanity  ...   the   verdict   is   totally   against   the   evi- 
dence.    .     .     ." 
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In  other  words,  where  you  have  a  medical  condition 
that  laymen  do  not  know  about,  the  uncontradicted  testi- 
mony of  a  qualified  doctor  is  binding  on  the  court.  That 
is,  unless  it  appears  that  the  doctor  is  not  worthy  of 
belief.  In  the  case  at  bar,  the  question  was:  Was  de- 
fendant of  unsound  mind?  Dr.  Baro  testified  that  de- 
fendant was  suflfering  from  a  mental  disease  which  he 
termed  a  "reactive  depression."  Is  mental  disease  within 
the  common  knowledge  of  laymen?  Is  the  particular 
mental  disease  called  a  "reactive  depression"  within  the 
common  knowledge  of  laymen?  Of  all  of  the  things  that 
have  defied  the  efforts  of  man  to  find  out  anything  about 
them,  the  human  mind  stands  at  the  top  of  the  list.  A 
psychiatrist  with  years  of  schooling  and  actual  experi- 
ence in  psychopathic  wards  of  hospitals  will  have  learned 
something.  We  would  probably  require  a  mechanic  with 
at  least  six  weeks  at  a  trade  school  to  tell  us  anything 
about  the  workings  of  an  automobile  engine.  And  the 
law  is  just  as  wise  when  it  requires,  as  the  rulings  in 
William  Simpson  Co.  v.  Ind.  Ace.  Com.,  74  Cal.  App. 
239,  240  Pac.  58;  and  Wirs  v.  Wirs,  96  A.  C.  A.  172, 
214  P.  2d  839,  do  require,  that  we  be  told  as  to  disease 
of  the  human  mind  by  one  who  knows  something  about  it. 

If  more  than  one  expert  is  produced,  and  they  disagree 
— that  is  something  else  again.  Or  if  the  expert  pro- 
duced is  found  by  the  court  to  be  unworthy  of  belief, 
then  the  court  can  make  a  finding  to  that  efifect,  and  go 
ahead  and  decide  the  case,  or,  to  be  on  the  safe  side, 
appoint  an  expert  to  testify  on  behalf  of  the  court.  As 
appears  from  the  transcript,  only  one  expert  was  produced, 
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Dr.  Baro.  On  the  face  of  the  record,  he  seems  worthy 
of  behef.  The  trial  court  has  not  made  any  indication 
that  he  is  not.  Dr.  Baro  testified  that  the  defendant  was 
suffering-  from  "reactive  depression,"  a  mental  disease 
often  causing  suicide.  Such  a  person  is  not  of  "sound 
mind" !  No  expert  was  produced  to  contradict  Dr.  Baro. 
Consequently,  Dr.  Baro's  testimony  is  binding  on  the 
issue. 

Argument  as  to  Specification  No.  2: 

"It  is  believed  that  the  ruling  of  the  court  on  the 
question  of  incompetency  was  based  on  a  misconcep- 
tion of  the  law,  the  misconception  being  that  only  a 
person  totally  without  understanding  is  entitled  to 
protection  on  that  ground  while  a  person  of  unsound 
mind  is  not.    [Tr.  63,  189,  194,  195,  210,  336.]" 

The  test  is,  "Was  the  party  mentally  competent  to  deal 
with  the  subject  before  him  with  a  full  understanding  of 
his  rights?"  (Pomeroy  v.  Collins,  198  Cal.  46,  243  Pac. 
657;  Union  Pac.  Ry.  Co.  v.  Harris,  158  U.  S.  326,  15 
S.  Ct.  843,  39  L.  Ed.  1003;  Carr  v.  Sacramento  C.  &  P. 
Co.,  35  Cal.  App.  439,  170  Pac.  446.) 

Dr.  Baro  said  that  the  defendant  was  suifering  from 
"reactive  depression"  and  that  "these  patients  do  not  live 
in  reality."     [Tr.  145.] 

The  distinction  to  which  appellant  is  pointing  is  well 
expressed  in  California  Civil  Code,  Sections  38  and  39: 

"A  person  entirely  without  understanding  has  no 
power  to  make  a  contract  of  any  kind,  but  he  is  liable 
for  the  reasonable  value  of  things  furnished  to  him 
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necessary  for  (1)  his  support,  or  (2)  the  support 
of  his  family."     (Cal.  Civ.   Code,  Sec.  38.) 

"A  conveyance  or  other  contract  of  person  of  un- 
sound   mind,    made   before    his    incapacity   has    been 

P  judicially  determined,  is  subject  to  rescission,  as  pro- 

vided   in    the    chapter    on    rescission    of    this    code." 

I  (Cal.    Civ.    Code,    Sec.    39.)       (Note:      Defendant 

contended  on  trial  that  Plaintiff's  Exhibit  No.  2, 
Tr.  55,  56,  57,  had  amounted  in  law  to  a  notice  of 
rescission.  [Tr.  193,  197.]  And  that  since  plain- 
tiff had  to  plead  the  letter  to  make  a  case,  defendant 
did  not  have  to  plead  it.  [Tr.  195.]  {McNecse  v. 
McNeese,  190  Cal.  402,  213  Pac.  36).) 

New  York  Real   Property  Law,   Section   11,  provides: 
"A  person  other  than  a  minor,   an  idiot,  or  per- 
son  of   unsound   mind,    seized   of   or    entitled   to   an 
estate  or  interest  in  real  property,  may  transfer  such 
estate  or  interest." 

New  York  General  Construction  Law,  Section  38, 
Article  2,  provides: 

"The  terms  lunatic  and  lunacy  include  every  kind 
of  unsoundness  of  mind  except  idiocy." 

Li  other  words,  it  is  recognized  in  New  York  that  one 
may  be  of  unsound  mind  and  still  not  be  totally  without 
understanding — and  yet  be  entitled  to  protection.  (Riggs 
V.  American  Trad  Soc,  95  N.  Y.  503,  512;  Coakley  v. 
Coakley,  163  Misc.  867,  293  N.  Y.  Supp.  421;  In  re 
Morgan,  7  Paige  (N.  Y.)  236;  Aidkens  v.  Roberts,  164 
N.  Y.  Supp.  502.) 
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It  is  submitted  that  the  trial  court  based  its  result  on 
the  admitted  fact  that  the  defendant  had  some  under- 
standing at  the  time  of  the  ransactions,  even  though  suf- 
fering from  mental  illness. 

Argument  as  to  Specification  No.  3: 

"That  the  trial  court  failed  to  recognize  that  upon 
a  prima  facie  showing  that  defendant  was  of  un- 
sound mind,  then  the  burden  of  proof  shifted  to  the 
plaintiff.      [Tr.    193,    194,   212.]" 

Upon  the  presence  of  Dr.  Baro's  uncontradicted  testi- 
mony, the  burden  shifted  to  the  plaintiffs.  (Orsini  v. 
Metropolitan  Life  Ins.  Co.,  9  N.  J.  Misc.  407,  154  Atl. 
201;  Aikens  v.  Roberts,  164  N.  Y.  Supp.  502;  Living- 
ston V.  Safe  Dep.  &  Trust  Co.,  157  Md.  492,  146  Atl. 
432.) 

Argument  as  to  Specification  No.  4: 

"That  the  court  failed  to  give  adequate  considera- 
tion to  the  common  law  and  statutory  presumptions 
regarding  the  invalidity  of  transactions  between  hus- 
band and  wife,  coupled  with  evidence  that  one  of  the 
parties  was  of  unsound  mind  at  the  time  of  the 
transaction.     [Tr.  172,  173,  336.]" 

"Equity  will,  in  general,  relieve  a  husband  from  his 
contracts  with,  or  conveyance  or  transfer  to,  his 
wife,  obtained  by  her  fraud,  undue  influence,  over- 
reaching of  him,  etc.,  by  means  of  her  confidential 
relation  with  him,  especially  when  the  circumstances 
are  such  that  the  husband  is  dependent  on  the  wife 
and  so  aged  and  weak  in  mind  and  body  that  he  may 


—21— 

easily  be  subjected  to  her  undue  influence,  overreach- 
ing", etc. ;  and  in  such  a  situation,  it  has  been  held,  a 
conveyance  or  transfer  from  him  to  her  will  not  be 
sustained  or  enforced  without  affirmative  proof  that 
his  act  was  intelligently  done  without  undue  influ- 
ence."    (26  Am.  Jur.  878.) 

I  In  other  words,  a  man  who  is  suffering  from  mental 
disease,  a  "reactive  depression"  [Tr.  145],  working  16 
hours  a  day  [Tr.  68],  physically  worn  out  [Tr.  121], 
and  in  his  late  fifties  [Tr.  64],  should  have  some  pro- 
tection against  a  wife  who  is  9  years  younger  [Tr.  65]. 
The  plaintiff  wife  did  not  testify  as  to  his  mental  and 
physical  condition  at  the  time  he  signed  the  paper  and  in 
the  months  before  that.  Only  the  depositions  of  Zim- 
merman and  Simon  are  oiTered.  Admittedly  these  law- 
yers did  not  know  the  husband  before  August,  1942.  Be- 
tween then,  and  September  22,  1942,  they  only  saw  him 
briefly  a  few  times.  They  never  knew  him  when  he 
wasn't  sick.  Their  depositions  seem  inadequate  as  af- 
firmative proof  that  the  agreement  was  entered  into  with- 
out advantage  having  been  taken  of  the  husband. 

It  seems  to  counsel  that  the  absence  of  one  word  in  the 
record  from  the  wife  as  to  the  mental  and  physical  con- 
dition of  her  husband  during  the  months  which  led  up 
to  the  agreement  is  an  omission  which  should  not  be  over- 
looked. 
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Arguments — Public   Policy. 

Argument  as  to  Specification  No.  5 : 

"Agreement  contrary  to  public  policy  because 
paragraph  Eighth  thereof  [Tr.  49],  read  together 
with  other  paragraphs  would  seem  to  amount  to  a 
contracting  aw^ay  of  the  right  of  judicial  redress, 
and  hence  to  alter  the  incidents  of  marriage  [Tr. 
11,  15,  63,  172,  178,  179,  183,  184,  335]." 

Paragraph  Eighth  of  the  agreement  [Tr.  49]  says 
that  "If  the  Husband  defaults  .  .  .  the  Wife  shall  have 
the  right  to  bring  an  action  either  for  legal  separation 
or  for  support  and  maintenance  or  for  both  .  .  ." 
And  may  ask  for  alimony  and  attorney  fees.  Does  this 
mean  that  so  long  as  the  husband  is  not  in  default, 
the  wife  may  not  bring  such  an  action?  If  that  is  the 
intent  of  the  agreement,  it  is  contrary  to  public  policy. 
(Armstrong  v.  Armstrong,  1  N.  Y.  S.  R.  529;  Berg  v. 
Berg,  366  111.  228,  8  N.  E.  2d  623;  Gatliff  Coal  Co. 
V.  Cox,  142  F.  2d  876;  Van  Orden  v.  Van  Orden,  8  Hun. 
(N.  Y.)  315.) 

Argument  as  to  Specification  No.  6: 

"Agreement  contrary  to  public  policy  because  it 
can  be  construed  as  offering  a  bonus  to  the  wife  if 
she  will  procure  a  divorce  from  her  husband,  rather 
than  the  separation  sued  for.  [Tr.  11,  15,  184,  185, 
186,  187,  335.]" 

Even  if  the  agreement  did  not  intend  to  bar  litigation, 
it  is  objectionable  as  a  bonus  agreement.  {Trust  Co.  of 
America  v.  NasJi^  50  Misc.  295,  98  N.  Y.  Supp.  734.  See 
argument  Tr.  184,  185,  186.) 

Since  the  court  could  not  modify  it,  according  to  its 
terms,  and  since  there  was  no  Hmitation  on  the  total 
amount,  it  amounted  to  this :     the  wife  was  to  have  as  a 
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bonus  all  of  the  benefits  under  the  agreement,  including 
the  $50'  per  week  payments.  This  bonus  was  to  be  in 
addition  to  whatever  the  court  might  award  her  in  a 
divorce  action.  Such  an  arrangement  might  well  en- 
courage divorce. 

Argument  as  to  Specification  No.  7: 

''Agreement  contrary  to  public  policy  because  para- 
graph Ninth  thereof  [Tr.  49,  50]  read  together  with 
other  paragraphs  attempts  to  put  the  agreement  be- 
yond the  reach  of  any  court  and  hence  infringes  upon 
the  jurisdiction  of  the  courts.  [Tr.  11,  15,  172,  178, 
179,'  183,  186,  187.]" 

The  court  can  not  be  divested  of  its  power  to  modify. 
{Kraun:;  v.  Krauns,  293  N.  Y.  152,  56  N.  E.  2d  90; 
Pignatelli  v.  Pignatelli,  169  Misc.  534,  8  N.  Y.  S.  2d  10.) 

Argument  as  to  Specification  No.  8: 

"That  the  plaintifif  failed  to  sustain  the  burden  of 
proof  which  was  his  to  show,  in  order  to  escape 
having  his  agreement  declared  to  be  against  public 
policy:  (a)  That  the  agreement  was  fair  and  reason- 
able at  the  time  of  its  execution,  and  (b)  That  the 
I^arties  were  separated  prior  to  the  making  of  the 
agreement  [Tr.  11,  15,  63,  Z2>,  34,  35,  330]. 

"A  separation  agreement  must  be  untainted  by 
fraud,  must  be  in  all  respects  fair,  reasonable,  and 
just  in  view  of  all  the  circumstances  of  the  parties 
at  the  time,  and  must  have  been  entered  into  without 
coercion  or  the  exercise  of  undue  influence,  and  with 
full  knowledge  of  all  the  circumstances,  conditions, 
and  rights  of  the  contracting  parties."  (17  Am. 
Jur.,  Divorce  and  Separation,  Sec.  724,  p.  544;  Beard 
V.  Beard,  65  Cal.  354;  Mclntyre  v.  Mclntyre,  4  Misc. 
252,  30  N.  Y.  Supp.  200;  Helvering  v.  Leonard,  60 
S.  Ct.  780,  310  U.  S.  80,  84  L.  Ed.  1087.) 
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Arguments — Findings   and   Conclusions. 

Argument  as  to  Specification  No.  9: 

"That  the  findings  and  conclusions  are  objection- 
able in  that  they  are  too  indefinite  and  do  not  comply 
with  Rule  52a  F.  R.  C.  P. ;  attempt  to  incorporate 
complaint,  answer,  and  exhibits,  by  reference,  as 
well  as  oral  statements  of  counsel  for  plaintifif,  is 
fatal — Court  erred  in  denying  motion  to  amend  and 
make  certain.  [Tr.  28,  29,  30,  178,  but  particularly 
196-201,  336.]'' 

The  findings  [Tr.  33,  34,  35]  say,  "That  each  and 
every  allegation  contained  in  paragraphs  I,  11,  III,  IV, 
V,  VI,  VII,  VIII,  IX  of  plaintifif's  amended  and  supple- 
mental complaint  herein,  is  true."  Then  they  go  on  to 
say  that  the  defendant  was  competent,  and  that  no  fraud 
was  practiced  upon  him,  and  that  he  made  payments  un- 
der the  agreement  with  knowledge  of  it,  and  what  the 
payments  were  for. 

It  is  submitted  that  the  attempted  incorporation  of  the 
complaint  by  reference  into  the  findings  is  not  a  com- 
pliance with  rule  52a,  F.  R.  C.  P.,  which  provides,  in 
part,  "In  all  actions  tried  upon  the  facts  without  a  jury, 
the  court  shall  find  the  facts  specially  and  state  separately 
its  conclusions  of  law  thereon.  .   .   ." 

Judge  Nordbye  has  this  to  say  of  such  findings : 

"Some  judges  have  followed  the  practice  of  adopt- 
ing certain  portions  of  the  complaint  and  answer,  as 
the  case  may  be,  in  drawing  their  findings,  and  pro- 
ceed by  stating,  T  find  Paragraphs  1,  2,  3,  4,  etc. 
...  of  the  complaint  to  be  true,'  and  then  set  forth 
their  conclusions  of  law.  Well,  I  doubt  that  this 
practice  complies  with  Rule  52,  and  I  question  its 
wisdom.     It  is  not  a  very  judicial  way  of  disposing 
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of  a  case.  It  smacks  of  a  short-cut  procedure,  of 
undue  haste,  and  the  disposition  of  the  controversy 
without  due  consideration.  Then,  again,  the  com- 
plaint or  answer  may  contain  evidentiary  matters  .  .  . 
I  doubt  that  any  one  of  us  is  so  overburdened  with 
work  that  he  cannot  spend  the  extra  time  which  will 
dispose  of  the  litigation  in  a  good,  workmanlike 
manner."  (Article,  Improvements  in  Statement  of 
Findings  of  Fact  and  Conclusions  of  Law,  Hon. 
Gunnar  H.  Nordbye,  1  Fed.  Rules  Dec.  25,  at  pp. 
30,  31.) 

In  Brooks  Bros.  v.  Brooks  Clothing  of  Calif.,  Ltd.,  5 
Fed.  Rules  Dec.   14,  the  court  said, 

"An  analysis  of  the  Findings  and  Judgment  by 
counsel  will  show  readily  what,  if  any  changes  I 
have  introduced  in  each  paragraph.  In  some  in- 
stances I  have  eliminated  verbiage  which  I  thought 
was  surplusage.  Even  as  rewritten,  the  findings  are 
longer  than  we  have  been  accustomed  to  in  the  past. 
But,  all  findings,  at  the  present  time,  are,  of  neces- 
sity such.  For  the  Supreme  Court  in  Schneider- 
mann  v.  United  States,  320  U.  S.  118,  129,  63  S. 
Ct.  1333,  87  L.  Ed.  1796,  has  ruled  that  findings  of 
ultimate  facts — as  we  were  taught  by  the  older 
authorities — are  no  longer  sufficient. 

"And,  following  the  Schneidermann  decision,  the 
Ninth  Circuit  Court  of  Appeals  sent  back  to  me  a 
similar  case  (United  States  v.  Bergmann,  1942,  47 
F.  Supp.  765)  in  which  I  had  made  findings  in  the 
language  of  the  allegations  of  the  Complaint  and 
negatived  certain  defenses  in  the  language  of  the 
Answer — the  orthodox  way  which,  in  California,  we 
have  followed  for  many,  many  years,  both  in  state 
and  federal  practice. 
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*'The  order  of  the  Circuit  Court  was  that  I  made 
the  finding's  conform  to  the  ruHng  in  the  Schneider- 
mann  case.  This  I  did,  by,  in  effect,  epitomizing  all 
the  evidence  in  the  case.  That  this  is  what  the  court 
expected  is  evidenced  by  the  fact  that  no  question  of 
their  sufficiency  as  to  form  was  raised  afterwards. 
And  the  appeal  was  decided  on  the  basis  of  the  facts 
which  I  set  forth." 

See  also,  Article,  Findings  in  the  Light  of  Recent 
Amendments,  Hon.  Leon  R.  Yankwich,  8  Fed.  Rules  Dec. 
271,  and  particularly  the  quotation  from  the  letter  of  the 
Librarian  of  the  Ninth  Circuit  Court  of  Appeals  which 
appears  in  footnote  10,  8  Fed.  Rules.  Dec.  at  285.  The 
findings  at  bar  are  too  general.  (Knapp  v.  Imperial  Oil 
&  Gas  Products  Co.,  130  F.  2d  1 ;  Smith  v.  Dental  Prod- 
ucts Co.,  168  F.  2d  516.) 

But  there  is  more  to  the  findings  than  the  document 
itself  [Tr.  33,  34,  35]  and  the  Amended  and  Supplemental 
Complaint  [Tr.  20,  21,  22,  23,  24]  and  Exhibit  "A"  to 
Original  Complaint  [Tr.  3,  4,  5,  6,  7,  8,  9,  10]  and  the 
Answer  [Tr.  11,  12,  13,  14,  15,  16,  17]— all  of  which  are 
attempted  to  be  incorporated  into  the  findings.  Some- 
thing else  happened  to  further  confuse  the  findings.  Argu- 
ing against  the  Motion  to  Amend  Findings  and  to  Make 
Findings  More  Certain  and  Objections  to  Findings,  coun- 
sel for  the  plaintiff  "explained  them"  [Tr.  196,  197,  198, 
199,  200,  201].  This  would  have  probably  been  all  right, 
but  in  ruling  against  the  motion,  the  judge  expressly 
adopted  the  explanation  made  by  counsel  for  the  plaintiff 
[Tr.  201,  202].  So  now  to  find  out  just  what  the  findings 
are,  it  is  necessary  not  only  to  refer  to  the  Complaint,  its 
exhibit,  and  the  Answer,  but  also  the  argument  of  counsel 
for  the  plaintiff,  and  the  judge's  ruling  on  the  motion. 
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Counsel  for  defendant  does  not  wish  to  labor  what 
might  be  called  a  technical  objection,  but  it  is  felt  that  the 
trial  court  misunderstood  the  law  to  be  applied  to  the  case. 
Moreover,  the  findings  in  their  present  form  make  it  diffi- 
cult, if  not  impossible,  to  determine  just  what  facts  were 
found.  The  conclusions  are  so  broad  that  it  is  hard  to 
say  just  what  the  judge  thought  the  law  to  be.  It  is  felt 
that  the  purpose  behind  the  mandatory  requirement  of 
findings  in  Rule  52,  F.  R.  C.  P.,  is  to  tie  down  the  facts 
found,  together  with  the  law,  in  much  the  same  way  jury 
instructions  and  verdict  are  tied.  This  gives  the  court 
on  appeal  something  to  hang  onto.  It  also  gives  the  losing 
Htigant  a  better  idea  of  why  he  lost.  In  the  long  run, 
specific  findings,  separately  stated,  probably  reduce  the 
number  of  appeals.  (Mayo  v.  Lakeland  Highlands  Can- 
ning Co.,  309  U.  S.  310,  60  S.  Ct.  517,  84  L.  Ed.  774; 
Kcllev  V.  Everglades  Drainage  District,  319  U.  S.  415,  62) 
S.  Ct.  1141,  87  L.  Ed.  1485.) 

Argument  as  to  Specification  No.  10: 

"That  the  findings  and  conclusions  are  insufficient 
to  support  the  judgment  because:  (a)  no  finding  or 
conclusion  is  made  as  to  whether  or  not  the  agree- 
ment was  fair  and  reasonable  at  the  time  of  its  execu- 
tion [Tr.  195],  (b)  no  finding  or  conclusion  is  made 
as  to  the  way  the  court  construed  the  agreement  [Tr. 
178,  183,  184,  185,  186,  187],  (c)  no  finding  is  made 
as  to  whether  the  parties  were  separated  at  the  time 
of  making  the  agreement  [Tr.  11,  218,  219],  (d)  no 
conclusion  is  stated  as  to  whether  the  agreement  is 
contrary  to  public  policy  [Tr.  11,  15],  (e)  the  find- 
ings are  ambiguous  and  inconclusive  as  to  the  efifect 
of  making  the  payments  over  the  4  year  period.  [Tr. 
192,  193,  41.]" 
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Considering  (a),  (b),  (c)  and  (d)  together,  it  is  the 
view  of  defendant  that  findings  should  be  made  as  to  all 
the  essential  ingredients  that  go  to  make  up  a  valid  sepa- 
ration agreement  in  order  to  support  a  judgment.  {Lake 
V.  Lake,  136  App.  Div.  47,  119  N.  Y.  Supp.  686.) 

Considering  (e),  that  defendant  made  the  payments. 
This  is  set  forth  special.  It  is  also  alleged  in  the  complaint. 
In  light  of- the  comments  of  the  court  at  Tr.  176,  counsel, 
in  reading  this  finding,  has  always  wondered  if  the  court 
weren't  saying  in  effect,  "Your  man  was  competent  when 
he  signed  that  agreement — but — well,  if  he  weren't  compe- 
tent when  he  signed  it — if  he  was  of  unsound  mind,  then 
because  he  made  the  payments  for  more  than  four  years, 
he  is  estopped  to  deny  the  agreement."  Counsel  feels  that 
neither  the  facts  nor  the  law  permit  such  a  holding  of 
estoppel.     {Anglo-California  Bank  v.  Ames,  27  Fed.  727.) 

Argument  as  to  Specification  No.  11 : 

"That  the  findings  and  conclusions  are  inadequate 
in  that  notwithstanding  the  rec[uirement  of  para- 
graph Tenth  of  the  Agreement  for  registered  mail 
notice  of  default,  no  finding  or  conclusion  is  made 
as  to  whether  the  letter  from  the  defendant's  Florida 
attorneys  served  to  excuse  and  waive  the  requirement 
of  registered  mail  notice  of  default,  admittedly  not 
given  defendant,  or  whether  the  letter  amounted  to  a 
rescission.     [Tr.  8,  55,  195,  336.]" 

Paragraph  IX  of  the  Amended  and  Supplemental  Com- 
plaint [Tr.  22]  pleads  the  letter  of  repudiation  [Plaintiff's 
Exhibit  No.  2,  Tr.  55-57].  It  also  pleads  "the  sending  of 
such  notice  or  notices  was  rendered  unnecessary,  useless 
and  futile  and  was  waived  by  the  defendant."  The  allega- 
tion of  waiver  is  a  conclusion  of  law  and  should  have  been 
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so  stated  by  the  judge  if  he  so  found.  Although  the  de- 
fendant contended  that  there  had  been  a  rescission  as  a 
result  of  the  letter,  the  judge  failed  to  find  either  way  as 
to  the  matter.  McNcese  v.  McNcesc,  190  Cal.  403,  213 
Pac.  36,  seems  to  show  a  like  example  of  a  time  when  a 
trial  judge  took  the  view  that,  as  a  matter  of  law,  a  person 
of  unsound  mind  only  was  not  entitled  to  relief. 

Argument  as  to  Specification  No.  12: 

"That  the  evidence  is  insufficient  to  support  either 
the  findings  or  the  judgment.   [Tr.  336.]" 

All  of  the  testimony  offered  to  prove  the  plaintiff's  case 
is  in  deposition  form.  All  the  evidence  introduced  is  con- 
tained in  the  record  (The  Natal  (C.  C.  A.  9th),  14  F.  2d 
382,  certiorari  denied;  Dampskibs  Akticselsk  Orient  v. 
W.  R.  Grace  &  Co.,  273  U.  S.  748,  47  S.  Ct.  449,  71  L. 
Ed.  872)  ;  this  court  then  is  in  a  position  to  review  the 
depositions  and  is  not  bound  by  the  findings  of  the  trial 
court  {Nashua  Mfg.  Co.  v.  Berenszveig  (C.  C.  A..  111.), 
39  F.  2d  896;  Munro  v.  Smith,  259  Fed.  1,  170  C.  C.  A. 
1,  reversing  243  Fed.  654;  Record  v.  Ellis,  97  Kan.  754, 
156  Pac.  712,  L.  R.  A.  1916E  654,  Ann.  Cas.  1917C 
822)  ;  and  the  court  may  exercise  independent  considera- 
tion as  to  the  credence  to  be  given  the  depositions  (Linn 
V.  Blanton,   111   Kan.  743,  208  Pac.  616;  cases  collected 

5  C.  J.  S.,  Appeal  and  Error,  Sec.  1660,  p.  751.  footnotes 
86  and  87;  The  Marsodak,  94  F.  2d  339;  Wilson  v.  Cross 

6  Co.,  33  Cal.  60). 

Counsel  respectfully  suggests  that  upon  reading  the 
record  and  reviewing  the  evidence  contained  in  the  deposi- 
tions— the  depositions  that  are  the  only  evidence  offered 
by  the  plaintiff — this  court  will  gain  a  feeling  of  the  truth. 
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On  the  whole,  the  record  contains  simply  the  rather 
depressing  story  of  a  hardworking  man  of  mature  years. 
How  a  long  illness  came  after  news  of  the  murder  of  his 
brother.  Complications  set  in  from  his  operations.  Do- 
mestic troubles  grew  until  the  mind  could  stand  no  more. 
Worry  and  overwork  sought  a  release.  The  mind  turned 
to  suicide.  Not  a  sound  mind.  But  an  unsound  mind. 
And  that  is  the  mind  which  executed  the  agreement.  That 
is  the  agreement  on  which  the  judgment  rests.  Should 
such  an  agreement  be  upheld? 

Respectfully  submitted, 

Jerry  B.  Riseley, 

Attorney  for  Appellant. 
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No.  12555 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Leonard    Woynicz,   also  known   as   Leonard   Woynicz 
Sianozecki, 

Appellant, 


vs. 


Alexandra  Woynicz,  also  known  as  Alexandra  Woynicz 
Sianozecki  J 

Appellee. 


APPELLEE'S  BRIEF. 


Statement  of  the  Case. 

The  appellant's  "Detailed  Statement  of  the  Case"  [Tr. 
4-11]  is  so  incomplete,  fragmentary  and  one-sided  that 
we  find  it  necessary  to  supplement  the  same  with  the  fol- 
io vv^ing: 

The  defendant  came  to  this  country  in  1911  [Tr.  320] 
and  was  married   to  plaintiff  in   1916    [Tr.   43].     They 

I  resided  in  New  York  City.  Prior  to  August,  1942,  the 
parties  separated   [Tr.   118].     In  August,   1942,  plaintiff 

fj  filed  an  action  in  the  Supreme  Court  of  the  State  of  New 
York,  County  of  New  York,  for  a  legal  separation.  In 
connection  therewith  she  served  motion  papers  upon  the 
defendant  for  an  award  of  temporary  alimony  and  counsel 
fees  for  the  prosecution  of  said  action  [Tr.  85]. 
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The  defendant,  after  an  ineffectual  attempt  to  work  out 
a  settlement  with  plaintiff's  attorney  (in  the  New  York 
action),  retained  the  New  York  law  firm  of  Zimmerman 
and  Simon.  In  charge  of  the  matter  was  J.  Charles  Zim- 
merman, who  then  had  been  practicing  about  23  years  and 
who  was  then  a  judge  of  the  City  Court  of  the  City  of 
Long  Beach,  New  York  [Tr.  223]. 

At  that  time  the  defendant  was  president  and  general 
manager  of  the  New  York  Thread  Grinding  Corporation 
and  had  occupied  those  positions  since  1940  [Tr.  84].  He 
continued  in  those  positions  until  the  dissolution  of  the 
corporation  in  December,  1946  [Tr.  84].  At  least  150 
people  were  employed  by  said  corporation  which  the  de- 
fendant headed  [Tr.  84].  He  regularly  signed  checks 
as  an  officer  of  the  corporation  [Tr.  84],  and  executed 
contracts  on  behalf  of  the  corporation,  especially  the  "im- 
portant ones"  [Tr.  84].  He  devoted  full  time  to  his  busi- 
ness daily  and  was  on  hand  supervising  the  corporation's 
daily  activities  [Tr.  84,  85].  In  addition  thereto  he  en- 
gaged in  production  conferences  [Tr.  85]  and  took  charge 
of  purchasing  supplies  and  materials  [Tr.  107].  The  de- 
fendant admitted  on  cross-examination  that  when  the 
matrimonial  papers  were  served  upon  the  defendant  he 
knew  from  his  reading  thereof  that  his  wife  was  suing 
him  for  separation;  that  she  was  demanding  temporary 
alimony  and  counsel  fees   [Tr.  85]. 

Many  conferences  were  thereafter  held  between  the 
defendant  and  Mr.  Zimmerman,  several  of  which  were  at- 
tended by  Mr.  Simon,  Mr.  Zimmerman's  partner  [Tr.  251, 
253-5].  During  August  and  September,  1942,  negotia- 
tions were  conducted  between  Mr.  Zimmerman  and  Mr. 
Klaw,  attorney  for  the  plaintiff  in  the  New  York  action, 
looking  to  an  amicable  settlement  of  the  separation  action 
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and  alimony  and  counsel  fees  incident  thereto  [Tr.  226- 
7,  229-230].  In  the  course  of  these  negotiations  offers 
and  counter-offers  [Tr.  230]  passed  back  and  forth,  all 
of  which  culminated  in  the  reaching  of  an  agreement  be- 
tween Mr.  Zimmerman  and  Mr.  Klaw  for  the  payment  of 
$50.00  a  week  support  and  maintenance,  the  payment  of 
$350.00  as  counsel  fees,  the  conveyance  of  a  life  interest 
in  the  dwelling  then  occupied  by  plaintiff  (a  two-family 
house  at  2929  Wellman  Avenue,  Bronx,  New  York  City), 
and  for  the  discontinuance  of  the  separation  action  [Tr. 
230,  255].  A  written  separation  agreement  embodying  the 
terms  agreed  upon  was  to  be  prepared  and  pursuant  there- 
to each  side  prepared  a  draft  of  the  agreement.  The  de- 
fendant admitted  on  cross-examination  that  before  the 
final  agreement  was  signed  by  the  defendant  he  consulted 
and  conferred  several  times  with  his  attorneys  and  in  the 
course  of  these  meetings  suggested  changes,  amendments 
and  additions,  including  provisions  relating  to  the  dura- 
tion of  payments  to  be  made  by  him  for  support  and 
maintenance,  visitation  rights  in  respect  to  their  son  Rob- 
ert, and  right  of  removal  of  certain  personal  property 
belonging  to  defendant  or  Robert  [Tr.  47,  86,  88,  89, 
90,  91]. 

An  agreement  in  final  form  was  ultimately  prepared  and 
signed  by  both  parties  [Pltf.  Ex.  1,  Tr.  44-53].  The 
defendant  executed  the  agreement  in  the  presence  of  Mr. 
Zimmerman  and  Mr.  Simon,  his  attorneys,  and  acknowl- 
edged his  signature  before  Mr.  Simon  as  notary  public 
[Tr.  10].  At  the  time  he  signed  the  final  agreement,  which 
is  the  basis  of  this  action,  Mr.  Zimmerman,  in  the  presence 
of  Mr.  Simon,  went  over  the  agreement  with  the  defend- 
ant paragraph  by  paragraph,  during  which  process  de- 
fendant indicated  by  his  words  and  actions  that  he  under- 
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stood  the  points  under  discussion  [Tr.  230,  231,  233,  234, 
256,  265]. 

The  defendant  further  admitted  on  cross-examination 
that  Mr.  Zimmerman  told  him  what  the  New  York  suit 
was  about,  i.  e.,  that  the  action  was  one  for  separation, 
that  his  wife  was  seeking  ahmony  and  counsel  fees  [Tr. 
86, 288],  and  that  they  discussed  "a  number  of  subjects"  in- 
volved in  his  wife's  suit  for  separation  [Tr.  86].  It  was 
on  the  defendant's  request  that  a  provision  in  the  final 
draft  of  the  separation  agreement  giving  the  wife  cer- 
tain visitation  privileges  was  stricken  out  [Tr.  89].  At 
the  time  he  executed  the  agreement  he  affixed  his  initials 
to  such  deletion,  and  in  so  doing  knew  at  the  time  he 
was  thus  signifying  his  approval  of  the  change  [Tr.  96]. 

The  defendant  also  admitted  that  he  told  Mr.  Zimmer- 
man that  he  did  not  want  the  alimony  payments  to  go 
on  forever  and  objected  to  the  provision  in  respect  thereto 
embodied  in  the  first  draft  of  the  separation  agreement 
[Tr.  90].  He  also  discussed  with  his  attorney  the  termi- 
nation of  support  payments  in  the  event  of  his  death 
and  requested  that  a  provision  to  that  efTect  be  incorpo- 
rated in  the  separation  agreement  [Tr.  90].  He  also 
admitted  discussing  with  his  attorney  the  subject  of  termi- 
nating payments  of  support  in  the  event  of  the  wife's  re- 
marriage and  the  subject  of  counsel  fees,  to  wit,  the  pay- 
ment of  $350.00  to  Mr.  Klaw  [Tr.  91].  Defendant  also 
admitted  discussing  with  his  attorney  the  effect  of  the 
agreement  in  the  event  ''times  went  bad"  [Tr.  95],  and 
also  the  conveyance  of  a  life  interest  to  the  wife  in  said 
real  property   [Tr.  95,  96]. 

In  his  deposition  the  defendant  admitted  that  he  read 
in  part  the  matrimonial  papers  that  were  served  upon  him 
and  knew  and  understood  from  his  reading  that  his  wife 
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wanted  a  separation ;  that  she  was  suing  therefor  and  that 
she  was  seeking  temporary  ahmony  and  support  [Tr.  289]. 

The  agreement  was  ultimately  signed  and  the  separa- 
tion action  was  withdrawn  [Tr.  49,  54].  The  defendant 
knew  when  he  signed  the  separation  agreement  that  as  a 
result  thereof  his  wife's  action  for  separation  was  to  be 
dropped    [Tr.  295]. 

Contemporaneously  with  the  signing  of  said  agreement 
the  defendant  executed  three  other  documents,  to 
wit,  a  check  in  the  sum  of  $350.00  [Pltf.  Ex.  6,  Tr.  92] 
payable  to  Mr.  Klaw  as  and  for  his  counsel  fees  under  the 
separation  agreement,  a  check  in  the  sum  of  $150.00  [Pltf. 
Ex.  7,  Tr.  93],  representing  three  accrued  weekly  install- 
ments of  support  pursuant  to  the  separation  agreement, 
and  a  conveyance  of  a  life  estate  to  the. wife  in  said  real 
property  [Tr.  93].  The  defendant  admitted  that  in  execut- 
ing these  documents  he  knew  at  the  time  what  they  were 
for  [Tr.  93]  ;  that  he  was  required  to  pay  counsel  fees  in 
the  amount  of  $350.00  to  Mr.  Klaw,  and  that  the  separa- 
tion agreement  so  required ;  that  three  weekly  installments 
of  support  money  were  then  to  be  paid,  and  that  the  check 
in  the  amount  of  $150.00  constituted  payment  thereof 
under  the  agreement  [Tr.  91,  92,  93]. 

The  defendant  thereafter  continued  uninterruptedly  to 
attend  to  his  daily  business  at  New  York  Thread  Grinding 
Corporation  until  December,  1946  [Tr.  84].  During  the 
entire  interval  from  September,  1942,  to  March,  1947,  he 
continued  to  write  checks  in  payment  of  the  weekly  in- 
stallments accruing  under  the  separation  agreement  [Pltf. 
Ex.  10,  Tr.  94;  304].  Asked  specifically  about  individual 
checks  the  defendant  admitted  that  at  the  time  he  exe- 
cuted the  checks  he  knew  what  they  were  for  and  that  they 


were  executed  pursuant  to  the  separation  agreement  [Tr. 
93,94]. 

In  January,  1947,  the  defendant  went  to  Florida  and 
on  March  3,  1947,  his  Florida  attorneys  sent  plaintiff  a 
letter  repudiating  the  separation  agreement  [Pltf.  Ex.  55, 
Tr.  55-57].  (It  is  noteworthy  that  no  claim  was  advanced 
in  said  letter  that  the  defendant  was  incompetent  at  the 
time  he  signed  the  agreement  or  at  any  other  time. ) 

The  defendant's  daughter,  Mrs.  Kuhrke,  called  by  de- 
fendant as  a  witness,  corroborated  the  defendant's  admis- 
sion in  the  separation  agreement  [Tr.  44]  that  he  and  his 
wife  were  living  apart  at  the  time  of  the  separation  agree- 
ment [Tr.  118].  She  testified  that  she  attended  a  meeting 
at  Mr.  Zimmerman's  office  at  defendant's  request,  first 
alone  and  then  in  the  presence  of  the  defendant  [Tr.  123, 
126,  132-133]  ;  that  the  defendant  went  to  his  business 
every  day  [Tr.  131];  that  he  continued  to  discharge  his 
duties  as  president  [Tr.  131,  135]  ;  and  that  she  saw  de- 
fendant sign  many  of  the  checks  for  support  which  were 
introduced  in  evidence  [Tr.  134].  She  testified  that  the 
defendant  knew  when  he  executed  the  checks  [Pltf.  Ex. 
10,  Tr,  94]  in  payment  of  support  pursuant  to  the  separa- 
tion agreement  were  so  required  by  its  terms  [Tr.  136]. 

The  deposition  of  Mr.  Zimmerman  shows  that  when 
retained  by  the  defendant  he  was  a  practicing  attorney 
for  approximately  23  years  and  a  judge  in  the  City  Court 
of  Long  Beach,  New  York  [Tr.  223].  He  was  retained 
by  Mr.  Woynicz  in  August,  1942  [Tr.  225-226]. 

His  deposition  gave  some  of  the  background  of  the 
agreement;  i.  e.,  that  Mrs.  Woynicz  was  seeking  temporory 
alimony  in  the  sum  of  $100  per  week  and  counsel  fees  in 
the  amount  of  $1,000,  and  in  support  of  her  said  claims 
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asserted  that  the  defendant's  means  were  in  excess  of 
$100,000  and  his  annual  income  in  excess  of  $15,000  [Tr. 
225]. 

1  He  discussed  with  Mr.  Woynicz  the  charges  asserted 
in  the  separation  action  [Tr.  228]  and  was  asked  by  the 
defendant  to  try  to  work  out  a  settlement  [Tr.  236]. 

Protracted  negotiations  looking  to  an  amicable  settle- 
ment were  undertaken  [Tr.  226-7,  229-30].  The  defend- 
ant authorized  Mr.  Zimmerman  to  submit  a  counter- 
proposition  for  the  payment  of  $50  a  week  for  support, 
which  was  the  amount  ultimately  accepted  [Tr.  230]. 
Many  meetings  with  Mr.  Woynicz  thereafter  took  place- 
upwards  of  a  dozen  [Tr.  237,  226-227,  229-230]— in  the 
course  of  which  the  contractual  obligations  were  explained 
by  him  to  the  defendant  [Tr.  230]  and  the  defendant 
gave  every  indication  that  he  comprehended  what  was 
being  discussed  [Tr.  231]. 

Mr.  Zimmerman  further  testified  that  the  defendant 
further  suggested  changes  and  additions  to  the  draft  as 
he  read  the  proposed  draft  of  the  agreement  [Tr.  231- 
232,  239].  The  final  draft  was  explained  to  him  para- 
graph by  paragraph  and  the  defendant  even  objected  to 
one  clause  and  suggested  it  be  stricken  out  of  the  final 
draft  [Tr.  234]. 

The  defendant  read  the  conveyance  of  the  life  estate 
called  for  by  the  separation  agreement  and  also  the  checks 
for  counsel  fees  and  accrued  installments  hereinabove 
mentioned  [Tr.  234-5].  He  denied  that  the  subject  of 
Moscow  or  Moscow  trials  was  ever  mentioned  or  that  any 
imposition,  coercion  or  irregularity  was  practiced  [Tr.  235, 
236,237,238,244-249]. 


At  all  times  Mr.  Woynicz  spoke  English  and  gave  every 
indication  that  he  understood  English  [Tr.  237,  239,  245]  ; 
that  Mr.  Woynicz  wrote  him  letters  in  English  [Tr.  237], 
and  that  Mr.  Woynicz  at  all  times  "was  rational"  [Tr. 
240]. 

The  deposition  of  Mr.  Simon  substantially  corroborates 
the  deposition  of  Mr.  Zimmerman.  He  testified  that  he 
was  present  at  several  meetings  with  Mr.  Zimmerman  and 
Mr.  Woynicz  [Tr.  251];  that  Mr.  Woynicz  signed  the 
final  agreement  in  his  presence  and  that  he  notarized  it 
[Tr.  252].  That  prior  to  the  signing  of  the  final  agree- 
ment there  were  discussions  with  Mr.  Woynicz  concerning 
the  amount  of  alimony  or  support,  the  disposition  of  real 
property,  the  custody  of  Robert  [Tr.  253-255]  ;  that  the 
sum  of  $50  a  week  for  support,  incorporated  in  the  final 
agreement,  was  arrived  at  after  considerable  discussion 
and  bargaining  [Tr.  255]  ;  that  prior  to  the  signing  Mr. 
Zimmerman  read  each  paragraph  of  the  final  agreement 
to  Mr.  Woynicz  [Tr.  256,  265]  ;  and  that  they  all  con- 
versed in  the  English  language,  which  Mr.  Woynicz  gave 
every  indication  of  understanding  [Tr.  255,  256] ;  and  that 
the  defendant  at  all  times  was  "rational"  [Tr.  256].  The 
practice  of  any  irregularity  or  imposition  upon  the  de- 
fendant was  denied  [Tr.  257-266]. 

The  deposition  of  Mr.  Klaw,  attorney  for  plaintiff  in 
the  New  York  separation  action,  shows  that  Mr.  Woynicz 
first  telephoned  personally  to  Mr.  Klaw  and  offered  $20 
a  week  [Tr.  268] ;  that  he  spoke  to  Mr.  Klaw  in  under- 
standable English  [Tr.  268]  ;  that  many  discussions  and 
protracted  negotiations  ensued  between  Mr.  Klaw  and 
Mr.  Zimmerman  [Tr.  270-271],  and  that  at  the  time  of 
the  signing  of  the  separation  agreement  he  received  a 
check  in  the  sum  of  $350  as  counsel  fees  and  $150  for 


payments  accruing  under  the  separation  agreement  [Tr. 
270-273].  The  existence  of  any  irregularity  or  imposition 
upon  the  defendant  was  denied  [Tr.  275  et  seq.]. 

Dr.  Baro,  called  as  an  expert  witness  by  the  defendant, 
testified  that  he  first  saw  the  defendant  on  May  11,  1949 
(which  was  after  the  filing  of  this  action),  and  that  the 
only  other  time  he  saw  the  defendant  was  on  March  3, 
1950,  a  few  days  before  he  testified  as  a  witness  upon  the 
trial  [Tr.  139].  Asked  by  defendant's  counsel  to  give 
his  opinion  concerning  the  defendant's  "mental  condition 
during  the  month  of  September,  1942,"  he  testified  that 
the  defendant  was  suffering  a  "reactive  depression"  [Tr. 
145].  This  was  followed  by  a  question  to  which  objection 
was  made  wherein  he  was  asked  to  ''assume  that  the 
man's  condition  remained  the  same  between  September, 
1942,  and  the  latter  part  of  1947,"  and  to  state  his 
"opinion  as  to  [the  defendant's]  mental  condition  between 
September,  1942,  and  the  latter  part  of  1947"  [Tr.  145- 
146].  His  answer  was  that  the  defendant  was  "prob- 
ably slightly  improved  during  that  time,  but  I  do  not 
think  that  he  recovered"  [Tr.  146].  On  cross-examina- 
tion Dr.  Baro  testified  that  the  fact  that  the  defendant 
continued  the  regular  discharge  of  his  duties  in  charge  of 
the  purchasing  of  materials  for  the  New  York  Thread 
Grinding  Corporation  "has  no  relevance  whatsoever"  and 
no  bearing  at  all  on  the  formulation  of  his  opinion  con- 
cerning the  defendant's  mental  condition  [Tr.  148-149]  ; 
that  the  fact  that  the  defendant  regularly  signed  checks 
in  connection  with  his  business  "would  not  have  any  bear- 
ing" on  his  opinion  concerning  the  mental  capacity  of  the 
defendant  to  execute  the  agreement  in  suit  [Tr.  149]  ; 
that  it  would  make  no  difference  in  his  opinion  that  the 
defendant  "issued  and  knew  the  purpose  of  checks  in 
the  regular  discharge  of  his  duties"   [Tr.   149] ;  or  that 
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the  defendant  "comprehended  the  purpose  or  reason  for 
a  check  or  a  particular  series  of  checks"  [Tr.  149].  He 
testified  further  on  cross-examination  that  the  defendant 
did  have  the  competence  to  understand  that  he  was  being 
sued  for  separation  [Tr.  150] ;  that  he  was  competent 
to  understand  that  his  wife  was  asking  for  temporary 
alimony  in  the  separation  action  which  she  instituted 
against  him  [Tr.  150];  that  the  fact  that  the  defendant 
understood  he  was  being  sued  for  temporary  alimony  by 
his  wife  "produced,  in  [his]  opinion  mental  illness"  [Tr. 
150-151]  ;  that  he  did  not  think  that  the  defendant  under- 
stood at  that  time  that  his  wife  was  asking  for  counsel 
fees  [Tr.  151]  (which  is  at  variance  with  the  defendant's 
own  admission  that  he  did  know  that  fact  [Tr.  85]); 
that  the  nature  and  extent  of  the  conferences  and  nego- 
tiations that  took  place  between  Mr.  Woynicz  and  his 
attorney,  Mr.  Zimmerman,  and  the  "subjects  discussed" 
v)  between  them — in  fact  "no  matter  what  they  discussed" 
— would  have  any  bearing  on  the  formulation  of  his  opin- 
ion concerning  the  defendant's  mental  capacity  to  execute 
the  agreement  in  suit  [Tr.  152].  He  testified  further 
that  "even  though  Mr.  Woynicz  knew  perfectly  well  that 
he  was  signing  a  separation  agreement,"  in  the  opinion 
of  the  witness  the  defendant  "did  not  have  the  compe- 
tency to  execute  that  separation  agreement,"  and  this  even 
though  the  defendant  "discussed  each  of  the  clauses  with 
Mr.   Zimmerman"    [Tr.    152]. 

He  testified  it  was  immaterial  that  the  defendant 
"insisted  on  certain  changes  being  made"  in  the  agree- 
ment, or  that  "at  the  time  [the  defendant]  comprehended 
what  was  told  to  him" ;  and  that  the  defendant's  insistence 
a  provision  respecting  visitation  privileges  be  stricken  out, 
"would  have  a  bearing  to  increase  [his]  belief  of  incom- 
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petency,  because  the  man  had  such  a  hatred  at  that  particu- 
lar time  towards  his  wife"  [Tr.  152-153]. 

He  testified  further  on  cross-examination  that  the  de- 
fendant "certainly"  knew  that  "the  separation  agreement 
involved  matters  of  custody" ;  that  "it  involved  matters 
of  alimony" ;  that  it  "involved  matters  of  removing  from 
the  premises  at  2929  Wellman  Avenue";  and  that  "it 
also  involved  matters  of  removing  tools  from  the  house" 
[Tr.  155].  He  testified  further  on  cross-examination  that 
the  defendant  "probably  knew  that  he  had  to  sign  this 
check"  for  $350.00  in  payment  of  Mr.  Klaw's  counsel 
fees,  and  knew  that  it  was  for  counsel  fees  about  to  be 
paid  to  his  wife's  attorney,  but  that  "it  does  not  have  any 
bearing  upon"  his  opinion  [Tr.  155-156].  This  though 
the  "defendant  knew  that  the  purpose  of  that  check  was 
the  payment  of  $350.00  which  the  contract  required  him 
to  pay  to  Mr.  Klaw"  [Tr.  155-156],  and  though  the  de- 
fendant "comprehended  and  understood  what  that  check 
was  for,  and  that  it  was  issued  under  the  contract."  The 
foregoing  would  have  "no  consequence  whatever"  in  re- 
spect to  his  opinion   [Tr.  156]. 

I 

Of  like  nature  was  his  testimony  in  respect  to  the  check 

for  $150.00  in  payment  of  the  three  accrued  weekly  in- 
stallments specifically  called  for  by  the  separation  agree- 
ment   [Par.   "Sixth,"  Tr.   48]. 

i 

~      Shown  a  few  random  checks  for  weekly  support  under 

the  separation  agreement    (out  of  the  bundle   of  checks 

I    marked  "Plaintiff's  Ex.  10")  he  testified  that  with  respect 

I    to  the  check  dated  September  6,  1943,  "I  feel  that  he  zvas 

I    competent  to  understand  what  he  was  doing"   [Tr.   157], 

and  that  in  respect  to  the  check  dated  October  12,  1942, 

the  witness  would  give  "the  same  answer"  [  Tr.  157-158]. 
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SUMMARY  OF  ARGUMENT. 

Appellee  contends  that  the  judgment  appealed  from  is 
eminently  proper  because: 

I. 

The  Separation  Agreement  in  Suit,  Made  in  New  York, 
Was  and  Is  in  All  Respects  a  Valid  and  Enforce- 
able Agreement  Under  the  Laws  of  New  York 

Tr.  44-53]. 

Hms  V.  Haas,  298  N.  Y.  69,  72; 
Goldman  v.  Goldman,  282  N.  Y.  296,  300; 
Hill  V.  Hill,  23  Cal.  2d  82; 
Hough  V.  Hough,  26  Cal.  2d  605 ; 
California  Civil  Code,  Sections  158,  159. 

II. 

The  Record  Amply  Supports  the  Trial  Court's  Find- 
ing That  the  Defendant  Was  in  All  Respects  Com- 
petent to  Execute  the  Agreement  in  Suit. 

(a)  The  evidence  establishes  overwhelmingly  that 
the  defendant  knew  he  was  being  sued  for  separa- 
tion, alimony  and  counsel  fees  before  he  executed  the 
agreement  in  suit;  that  he  comprehended  the  nature 
of  the  transaction;  that  he  participated  in  negotia- 
tions and  conferences  with  his  attorneys,  evincing  an 
awareness  of  what  was  going  on;  that  he  made  sug- 
gestions for  changes  in  the  draft  of  the  agreement; 
that  upon  its  execution  he  insisted  on  the  deletion  of 
a  paragraph,  and  knowingly  approved  the  change; 
that  he  contemporaneously  executed  companion  docu- 
ments knowing  the  purpose  and  nature  of  these  docu- 
ments and  why  they  were  being  executed ;  and  that  he 
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fully  comprehended  and  understood  the  nature  of  the 
transaction  (see  "Statement  of  Case,"  supra). 

Aldrich  v.  Bailey,  132  N.  Y.  85,  89; 

Morits  V.  Moritz,   153  App.   Div.    (N.   Y.)    147, 
149,  138  N.  Y.  Supp.  124; 

Calligan  v.  Haskell,  143  App.  Div.   (N.  Y.)   574, 
576-7,  128  N.  Y.  Supp.  293; 

Muiual  Life  Ins.  Co.  v.  Hunt,  79  N.  Y.  541; 

Haines  v.  Scott,  35  App.   Div.   515,   518-519,   54 
N.  Y.  Supp.  844; 

Cleland  v.  Peters,  70  Fed.  Supp.  769; 

Riggs  v.  American  Tract  Society,  95  N.  Y.  503, 
511; 

Lee  V.  State  of  New  York,  187  Misc.  (N.  Y.)  268, 
273,  64  N.  Y.  S.  2d  417; 

Holland  v.  Zollncr,   102   Cal.   6ZZ; 

People  V.  Manoogian,  141  Cal.  592; 

Sneed  v.  Marysville  Gas,  etc.,  149  Cal.  704,  708; 

De  Arellanes  v.  Arellanes,  151  Cal.  443. 

(b)  The  Court  was  not  obliged  to  discount  all 
the  other  evidence  and  to  accept  the  opinion  of  the 
expert  called  by  the  defendant    [Tr.   139-158]. 

Wirs  V.  Wirz,  96  A.  C.  A.  172,  176; 

Estate  of  McCollum,  59  Cal.  App.  2d  744,  750; 

Bernstein  v.  Bernstein,  80  Cal.  App.  2d  921,  925. 
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III. 
By  Reason  of  His  Conscious  Performance  of  the 
Agreement  for  a  Period  of  Four  and  One-half 
Years,  Defendant  Is  Now  Precluded,  as  a  Matter 
of  Law,  From  Avoiding  It  Upon  the  Ground  of 
Mental  Incompetence  or  Other  Ground. 

City  of  Reading  v.  Rae  (C.  C.  A.  3),  106  F.  2d 
458,  462;  cert.  den.  308  U.  S.  607; 

Northern  Pac.  Ry.  Co.  v.  U.  S.  (D.  C.  Minn.),  70 
F.  Supp.  836,  865 ; 

Burk  V.  Johnson  (C.  C.  A.  8),  146  Fed.  209,  217; 

Burnes  v.  Burnes  (C.  C.  A.  8),  137  Fed.  781,  800; 
cert.  den.  199  U.  S.  605. 

IV. 
The  Defendant's  Repudiation  of  the  Entire  Agreement 
in  March,  1947,  and  His  Notice  to  Plaintiff  That 
He  Would  No  Longer  Perform  or  Abide  by  Its 
Terms,  Made  It  Unnecessary  for  Plaintiff  to  Give 
Defendant  Notice  to  Cure  His  Defaults.  Such  a 
Step  Was  Obviated  and  Rendered  Useless  and 
Futile  by  Defendant's  Announced  Repudiation  of 
the  Agreement.     [Pltf.  Ex.  2,  Tr.  55-57.] 

Shaw  V.  Republic  Life  Ins.  Co.,  69  N.  Y.  286,  292; 

Flagg  v.  Fink,  93    App.  Div.  (N.  Y.)  169,  87  N. 
Y.  Supp.  530; 

California  Civil  Code,  Sec.  1440; 

Monson  v.  Fischer,  118  Cal.  App.  503,  519-520; 

Goldberg  v.  Rempp,  95  Cal.  App.  452,  455; 

1  Cal.  Jur.  pp.  343-4. 
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V. 

The  Findings  and  Conclusions  Properly  Embody  the 
Decision  of  the  Trial  Court.  In  Any  Event,  the 
Appellant  Has  Suffered  No  Prejudice  Whatever  by 
Reason  of  the  Form  of  the  Findings  or  Conclu- 
sions.    [Tr.  33-35.] 

Rule  52,  Federal  Rules  of  Civil  Procedure; 

Skelly  Oil  Co.  v.  Holloway,  171  F.  2d  670  (C.  A. 
Mo.); 

Schilling  v.  Schwitser-Cummins  Co.,  142  F.  2d  82; 

Klimkiewics  v.  Westminster  Deposit  &  Trust  Co., 
122  F.  2d  957;  cert.  den.  62  S.  Ct.  663,  315  U. 
S.  805. 
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ARGUMENT. 

POINT  I. 

The  Separation  Agreement  in  Suit,  Made  in  New  York, 
Was  and  Is  in  All  Respects  a  Valid  and  Enforce- 
able Agreement  Under  the  Laws  of  New  York. 
Agreements  Similar  to  the  One  in  Suit  Are  Uni- 
formly Held  to  Be  Not  Violative  of  Any  Principle 
of  Public  Policy  and  to  Be  Enforceable  Like  Other 
Agreements. 

A  legion  of  cases  in  New  York  uphold  the  validity  of 
separation  agreements  there  executed  between  husband  and 
wife,  providing  for  periodic  and  regular  payments  by  the 
husband  for  the  support  of  his  wife.  We  shall  cite  merely 
two  of  the  more  recent  decisions  on  the  subject  handed 
down  by  the  court  of  last  resort  in  that  State : 

Haas  V.  Haas,  298  N.  Y.  69,  72 ; 

Goldman  v.  Goldman,  282  N.  Y.  296,  300. 

''Such  agreements,  lawful  where  made,  will  be  en- 
forced like  other  agreements  unless  impeached  or  chal- 
lenged for  some  cause  recognized  by  law.  It  is  not 
in  the  power  of  either  party  acting  alone  and  against 
the  will  of  the  other  to  destroy  or  change  the  agree- 
ment."    {Goldman  v.  Goldman,  supra,  p.  300.) 

In  California  too  the  validity  of  separation  agreements 
between  husband  and  wife  of  the  kind  here  involved  has 
become  firmly  rooted. 

Civil  Code,  Sees.  158,  159; 

Hill  V.  Hill,  23  Cal.  2d  82 ; 

Hough  V.  Hough,  26  Cal.  2d  605. 

In  the  instant  case,  the  parties  had  already  separated 
[fr  44^  118]  and  the  agreement,  far  from  being  promotive 
of  divorce,  actually  had  in  view  the  discontinuance  of  a  pre- 
existing separation  action. 
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POINT  II. 

The  Record  Amply  Supports  the  Trial  Court's  Find- 
■  ing  That  the  Defendant  Was  in  All  Respects  Com- 

petent to  Execute  the  Agreement  in  Suit. 

A  person  who  enters  into  an  agreement  in  New  York 
cannot  repudiate  the  same  on  the  ground  of  mental  in- 
capacity unless  it  appears  that  he  was  "wholly  and  abso- 
lutely incompetent  to  comprehend  and  understand  the 
nature  of  the  transaction"  {Aldrich  v.  Bailey,  132  N.  Y. 
85,  89). 

k  ' 

(See  also  the  array  of  New  York  and  California  cases 
cited  under  ''U"  of  our  "Summary  of  Argument,"  supra, 
p.  13.) 

"  No  useful  purpose  would  be  served  in  repeating  here  the 
detailed  narrative  of  the  evidence  given  herein  under  our 
"Statement  of  the  Case,"  supra,  pp.  1  et  scq.  Can  it  be 
gainsaid  that  no  other  conclusion  could  have  been  reached 
on  this  record  than  that  of  the  trial  court  at  the  close  of 
the  trial?     The  trial  court  said  [Tr.  175]  : 

"It  seems  that  the  evidence  discloses  very  clearly  to 
the  court  that  he  had  knowledge  and  knew  what  he 
was  doing;  he  was  perfectly  competent  at  the  time  he 
signed  this  separation  agreement. 

"His  conduct,  his  actions  and  activities  in  life  from 
that  time  on  conclusively  show  that  he  had  knowledge 
and  was  perfectly  competent  in  signing  the  separation 
agreement." 

The  appellant  contends  that  the  testimony  of  his  expert, 
Dr.  Baro,  was  entitled  to  pre-emptive  and  controlling 
weight  and  that  all  other  evidence  should  have  been 
brushed  aside  by  the  trial  court  in  the  enforced  acceptance 
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of  Dr.  Baro's  opinion.     In  this  appellant  errs.     The  rule 
has  been  thus  stated: 

Wirs  V.  Wirs,  96  A.  C.  A.  172,  176: 

"This  is  in  accord  with  the  general  rule  as  to  opin- 
ion evidence  in  California  which  is  held  not  to  be  con- 
clusive. {Spencer  v.  Collins,  156  Cal.  298,  307  (104 
P.  320,  20  Ann.  Cas.  49);  May  v.  Farrell,  94  Cal. 
App.  703,  715  (271  P.  789) ;  Bernstein  v.  Bernstein, 
80  Cal.  App.  2d  921,  925  (183  P.  2d  43);  10  Cal. 
Jur.  971.)  But  in  Estate  of  McCollnm,  59  Cal.  App. 
2d  744,  750  (140  P.  2d  176),  the  only  medical  expert 
testified  that  Mrs.  McCollum  was  incompetent  to  make 
a  will.  The  court  said:  'While  this  opinion  was  en- 
titled to  be  carefully  weighed  by  the  trial  judge  it  was 
not  conclusive  on  the  subject,  .  .  .  and  like  the 
evidence  of  any  other  witness  could  be  rebutted  by 
other  satisfactory  evidence.'  " 

Estate  of  McCollnm,  59  Cal.  App.  2d  744,  750: 

"Contestants  produced  the  only  doctor  who  testified 
in  the  case.  He  was  general  practitioner  and  testified 
that  in  his  opinion  Mrs.  McCollum  was  incompetent  to 
make  a  will.  While  this  opinion  was  entitled  to  be 
carefully  weighed  by  the  trial  judge  it  was  not  con- 
clusive on  the  subject,  {Estate  of  Arnold,  16  Cal.  2d 
573  (107  P.  2d  25)),  and  like  the  evidence  of  any 
other  witness  could  be  rebutted  by  other  satisfactory 
evidence." 

Bernstein  v.  Bernstein,  80  Cal.  App.  2d  921,  925: 

"Here  again  the  trial  court  had  the  right  to  de- 
termine the  credibility  of  the  witnesses  and  also  what 
weight  should  be  given  the  expert  testimony.     The 
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court  was  not  concluded  by  the  testimony  of  the  ex- 
pert pediatrician,  and  could  not  give  it  such  weight 
as  the  court  deemed  it  was  entitled  to  be  given.     (10 
Cal.  Jur.  971.)" 

Apart  from  the  defendant's  own  admissions,  the  opin- 
ion of  lay  witnesses  that  the  defendant's  behavior  was  ra- 
tional, was  competent  and,  if  believed,  could  be  determina- 
tive. 

Holland  v.  Zollner,  102  Cal.  633; 

People  V.  Manoogian,  141  Cal.  592; 

Sneed  v.  MarysvUle  Gas,  etc.,  149  Cal.  704,  708; 

Dc  Arellanes  v.  Arellanes,  151  Cal.  443. 

That  any  court  would  give  controlling  weight  to  the 
opinion  of  Dr.  Baro  on  this  record  (see  narrative  of  his 
testimony  on  cross-examination,  supra,  pp.  9  et  seq.),  is,  in 
our  view,  rather  doubtful. 

POINT  III. 

By  Reason  of  His  Conscious  Performance  of  the 
Agreement  for  a  Period  of  Four  and  One-half 
Years,  Defendant  Is  Now  Precluded,  as  a  Matter 
of  Lav^,  From  Avoiding  It  Upon  the  Ground  of 
Mental  Incompetence. 

Any  act  on  the  part  of  a  contracting  party  evincing  his 
recognition  of  a  contract  as  being  valid  and  subsisting,  or 
by  way  of  performance  of  any  of  its  terms  after  the  al- 
leged disability  or  vice  is  removed,  constitutes  a  ratifica- 
tion. He  may  not  be  permitted  to  perform  the  agreement 
for  a  time,  or  to  sit  in  silence,  then  at  a  moment  which  he 
deems  to  be  expedient,  repudiate  the  agreement  because  of 


i 


—20— 

some  alleged  defect  originally  in  its  procuremnt.  Out  of 
the  host  of  cases  on  the  subject,  we  shall  cite  only  the 
following : 

City  of  Reading  v.  Rae  (C.  C.  A.  3),  106  F.  2d 
458,  462;  cert.  den.  308  U.  S.  607; 

Northern  Par.  Ry.  Co.  v.   United  States   (D.   C. 
Minn.),  70  Fed.  Supp.  836,  865; 

Burk  V.  Johnson  (C.  C.  A.  8),  146  Fed.  209,  217; 

Burnes  v.  Burnes  (C.  C.  A.  8),  137  Fed.  781,  800, 
cert.  den.  199  U.  S.  605; 

First  Nat.  Bk.  v.  Seldomridge  (C.  C.  A.  8),  271 
Fed.  561,  563; 

17  Corp.  Jur.  Sec,  pp.  927-928; 

Nezv  York  Tel.  Co.  v.  Jamestown  Tel.  Corp.,  282 
N.  Y.  365,  26  N.  E.  2d  295;  - 

Finesilver  v.  T.  G.  &  T.  Co.,  258  App.  Div.   (N. 
Y.)  946,  17  N.  Y.  S.  2d  868; 

California  Civil  Code,  Sec.  1588; 

6  Cal.  Jur.,  pp.  93-94. 

We  should  like  to  adopt,  for  our  view  of  the  evidence 
anent  the  defendant's  performance  of  the  agreement  for 
four  and  a  half  years,  the  following  observations  of  the 
trial  court  voiced  at  the  conclusion  of  the  trial  [Tr.  175] : 

"Every  act  in  his  life  for  those  four  years — presi- 
dent of  a  corporation,  been  signing  checks  under  this 
separation  agreement,  recognizing  its  validity — he 
knew  what  he  was  doing  and  knew  what  had  been 
done." 
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POINT  IV. 

The  Defendant's  Repudiation  of  the  Entire  Agreement 
in  March,  1947,  and  His  Notice  to  Plaintiff  That 
He  Would  No  Longer  Perform  or  Abide  by  Its 
Terms,  Made  It  Unnecessary  for  Plaintiff  to  Give 
Defendant  Notice  to  Cure  His  Defaults.  Such  a 
Step  Was  Obviated  and  Rendered  Useless  and 
Futile  by  Defendant's  Announced  Repudiation  of 
the  Agreement.    [Pltf.  Ex.  2,  Tr.  55-57.] 

In  his  trial  memorandum  (Rule  12,  Dist.  Ct.  Rules) 
the  defendant  inferentially  conceded  that  his  letter  of  total 
repudiation  in  March,  1947  [Pltf.  Ex.  2,  Tr.  55-57] 
obviated  any  requirement  for  the  sending  of  registered 
letters  to  cure  the  defendant's  defaults  [Deft.  Trial 
Memo.,  p.  6,  lines  20-25].  Furthermore,  the  Court  was 
amply  justified  in  finding  that  any  such  notices  would 
have  been  futile,  useless  and  unavailing  [Am.  and  Supp. 
Complaint,  par.   IX,  Tr.  22;  Finding  I,  Tr.   33]. 

In  any  event,  where  as  here  one  announces  his  total 
repudiation  of  a  contract,  the  other  party  is  not  required 
to  send  notice  of  default.     Such  futility  is  not  required. 

Shaw  V.  Republic  Life  Ins.  Co.,  69  N.  Y.  286,  292 ; 

Flagg  v.  Fink,  93  App.  Div.  (N.  Y.)   169,  87  N. 
Y.  Supp.  530; 

Civ.  Code,  Sec.  1440; 

Monson  v.  Fischer,  118  Cal.  App.  503,  519-520; 

Goldberg  v.  Rempp,  95  Cal.  App.  452,  455; 

1  Cal.  Jur.,  pp.  343-4. 
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POINT  V. 

The  Findings  and  Conclusions  Properly  Embody  the 
Decision  of  the  Trial  Court.    In  Any  Event,  the 
Appellant  Has  Suffered  No  Prejudice  Whatever 
by  Reason  of  the  Form  of  the  Findings  and  Con- 
clusions. 
The  trial  court  found  all  of  the  averments  in  the  com- 
plaint to  be  true  [Tr.  33].     Actually,  the  matters  therein 
alleged  were  largely  undisputed,  the  defense  being  one  of 
avoidance,  i.e.,  mental  incompetence.     The  amount  of  the 
defaults  was  not  contested.    The  defendant  stipulated  in 
his  deposition  that  he  made  no  payments  to  the  plaintiff 
other  than  those  set  out  in  the  complaint  [Tr.  304-306]. 

There  was  no  need  therefore  to  set  forth  the  entire 
complaint  in  extenso  in  the  findings.  One  can  easily  and 
readily  determine  what  facts  the  Court  found.  Further- 
more, the  findings  expressly  recite  how  the  Court  found 
on  the  issues  of  incompetence  and  fraud  or  other  dis- 
ability [Tr.  33-34],  and  defendant's  knozving  compliance 
with  the  provisions  of  the  agreement  for  over  four  years 
[Tr.  34]. 

It  was  not  incumbent  upon  the  trial  court  to  make 
findings  on  every  evidentiary  issue,  or  to  negative  each 
rejected  contention  or  averment  in  the  answer. 

Federal  Rules  of  Civil  Procedure,  Rule  52; 
Skelly  Oil  Co.  v.  Hollozvay,  171  F.  2d  670  (C.  A. 

Mo.); 
Schilling   v.    Schzvitser-Cummins   Co.,    142   F.    2d 

82; 
Klimkiezvic^,   v.    Westminster   Deposit   and   Trust 
Co.,  122  F.  2d  957;  cert,  den.,  62  S.  Ct.  663,  315 
U.  S.  805. 
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In  any  event,  no  prejudice  to  the  defendant  whatever 
is  discernible  from  the  form  of  the  findings  and  conclu- 
sions. 

Conclusion. 

The  judgment  should  be  affirmed. 

Respectfully  submitted, 

Daniel  A.  Weber, 

Attorney  for  Appellee. 
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to  occur,] 
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United  States  District  Court  for  the  Eastern 
District  of  Washington 

Criminal  No.  7702 
UNITED  STATES  OF  AMERICA, 


vs. 
SHIRLEY  DOORES,  et  al., 

MOTION 


Plaintiff, 


Defendant. 


Comes  now  the  defendant,  Shirley  Doores,  and 
moves  the  Court  for  an  order  directing  the  Clerk  to 
disburse  to  her  the  sum  of  $6150  in  the  above- 
entitled  cause.  This  motion  is  based  on  the  files  and 
records  herein  and  the  sub- joined  affidavit. 

/s/  ALLAN  POMEROY, 

Attorney  for  Defendant 
Shirley  Doores. 

United  States  of  America, 

State  of  Washington,  County  of  King — ss. 

Shirley  Doores,  being  first  duly  sworn  on  oath, 
deposes  and  says :  That  she  is  one  of  the  defendants 
in  the  above-entitled  action;  that  on  or  about  the 
13th  day  of  December,  1944,  affiant  was  the  owner 
of  and  in  possession  of  the  sum  of  $6150  lawful 
money  of  the  United  States,  and  that  at  said  time 
the  said  sum  was  unlawfully  seized  from  her  by 
officers  of  the  United  States  and  that  said  funds  are 
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now  on  deposit  in  the  registry  of  the  above-entitled 
Court  in  the  above-entitled  action  and  should  be 
disbursed  to  affiant. 

/s/  SHIRLEY  DOORES. 

I 

Subscribed  and  sworn  to  before  me  this  2nd  day 

of  June,  1949. 

/s/  MARIAN  M.  PARKS, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

Receipt  of  copy  attached. 
[Endorsed] :     Piled  June  6,  1949. 


United  States  District  Court  for  the  Eastern 
District  of  Washington,  Northern  Division 

No.7702 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

I 

SHIRLEY  DOORES,  et  al.. 

Defendant. 

STIPULATION 

i 

It  is   hereby   stipulated,    consented   and   agreed 

by  and  between  Allan  Pomeroy,  attorney  for  the 
petitioner  herein,  and  Frank  R.  Freeman,  Assistant 
United  States  Attorney,  Spokane,  Washington,  that 
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the  deposition  of  Shirley  Doores,  petitioner,  may  be 
taken  by  and  before  James  Royce,  Notary  Public,  or 
any  other  Notary  Public  of  the  State  of  Washing- 
ton, on  August  12,  1949,  at  2:00  p.m.  and  to  con- 
tinue from  day  to  day  until  completed  at  the  offices 
of  Allan  Pomeroy,  304  Spring  Street,  Seattle, 
Washington. 

It  is  further  stipulated,  consented  and  agreed  that 
notice  of  taking  said  deposition  of  said  Shirley 
Doores  as  aforesaid  pursuant  to  the  Federal  Rules 
of  Civil  Procedure  be  and  the  same  hereby  is  waived. 

It  is  further  stipulated  and  agreed  that  any  and 
all  objections  to  the  examination,  including  the  form, 
materiality,  irrelevancy  and  competency  of  any  and 
all  questions  and/or  answers  be,  and  the  same  hereby 
are  reserved  for  the  trial,  save  and  except  the  objec- 
tions should  be  noted  in  the  record  at  the  time  of 
the  deposition  hearing. 

It  is  further  stipulated  that  the  signing  of  the 
transcript  of  the  testimony  by  the  petitioner  is 
hereby  waived,  and  further  that  written  notice  of 
the  return  and  filing  of  said  deposition  is  also  hereby 
waived. 

Dated:    July  30,  1949. 

/s/  ALLAN  POMEROY, 

Attorney  for  Petitioners. 

/s/  FRANK  R.  FREEMAN, 

Assistant  United  States 
Attorney. 

[Endorsed] :    Filed  August  3,  1949. 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Division 

Criminal  No.  7702 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

SHIRLEY  DOORES,  et  al., 

Defendant, 
EDWARD  H.  TEED, 

Intervener  and  Cross-Petitioner. 

MOTION  TO  INTERVENE 

Edward  H.  Teed  moves  for  leave  to  intervene  as 
cross-petitioner  in  this  action  in  order  to  assert  the 
claims  set  forth  in  his  proposed  answer,  of  which  a 
copy  is  hereto  attached,  on  the  ground  that  he  is 
the  lawful  owner  and  entitled  to  the  possession  of 
Five  Thousand  Nine  Hundred  Fifty  Dollars 
($5,950.00)  of  the  Six  Thousand  One  Hundred  Fifty 
Dollars  ($6,150.00)  held  in  the  registry  of  the  Court 
and  which  the  defendant  in  her  petition  filed  June 
6,  1949,  seeks  to  have  disbursed  to  her. 

PAINE,  LOWE  &  COFFIN, 

/s/  ALAN  P.  0 'KELLY, 

Attorneys  for  E.  H.  Teed, 
Applicant  for  Intervention. 
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NOTICE  OF  MOTION 

To  Harvey  E.  Erickson  and  Frank  R.  Freeman, 
Attorneys  for  Plaintiff,  and  to  Allan  Pomeroy, 
Attorney  for  Defendant: 

Please  take  notice  that  the  undersigned  will  bring 
the  above  motion  on  for  hearing  before  this  Court, 
in  the  Federal  Building,  Spokane,  Washington,  on 
the  6th  day  of  September,  1949,  at  10:00  o'clock  in 
the  forenoon  of  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard. 

PAINE,  LOWE  &  COFFIN, 

/s/  ALAN  P.  O 'KELLY, 

Attorneys  for  E.  H.  Teed, 
Applicant  for  Intervention. 

Receipt  of  copy  attached. 
[Endorsed]  :    Filed  August  31,  1949. 


[Title  of  District  Court  and  Cause.] 

PETITION 

Comes  now  Edward  H.  Teed  and  alleges : 

I. 

That  he ,  is  a  resident  of  and  domiciled  in  the 
State  of  Idaho,  County  of  Kootenai,  City  of  Coeur 
d'Alene,  and  that  the  defendant,  Shirley  Doores,  is 
a  resident  of  the  State  of  Washington. 
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II. 

That  on  or  about  the  13th  day  of  December,  1944, 
the  sum  of  Five  Thousand  Nine  Hundred  Fifty 
Dollars  ($5,950.00)  in  currency  was  lawfully  seized 
by  officers  of  the  United  States  from  a  safe  deposit 
box  in  The  Old  National  Bank  of  Spokane,  Spo- 
kane, Washington,  registered  in  the  name  of  Shirley 
Doores,  which  currency  was  and  is  the  property  of 
your  petitioner,  Edward  H.  Teed. 

III. 

That  the  said  sum  of  Five  Thousand  Nine  Hun- 
dred Fifty  Dollars  ($5,950.00)  in  currency  was  ob- 
tained by  Shirley  Doores  from  your  petitioner,  Ed- 
ward H.  Teed,  by  means  of  threats,  duress,  fraud, 
extortion  and  blackmail. 

IV. 

That  on  October  2,  1946,  the  said  currency  in  the 
sum  of  Five  Thousand  Nine  Hundred  Fifty  Dol- 
lars ($5,950.00)  was  delivered  by  the  United  States 
Marshal  to  the  Clerk  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Wash- 
ington, Northern  Division,  in  conformance  with  an 
order  of  said  Court  issued  September  12,  1946. 

V. 

That  under  Title  28,  United  States  Code,  Section 
2041,  said  currency  was  deposited  with  the  Treas- 
urer of  the  United  States  in  the  name  and  to  the 
credit  of  such  Court. 
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VI. 

That  under  Title  28,  United  States  Code,  Section 
2042,  your  petitioner  is  entitled  to  an  order  directing 
payment  of  said  sum  of  money  to  him. 

Wherefore,  your  petitioner  prays  that  the  Court 
enter  an  order  directing  payment  to  him  of  the  sum 
of  Five  Thousand  Nine  Hundred  Fifty  Dollars 
($5,950.00). 

PAINE,  LOWE  &  COFFIN, 

/s/  ALAN  P.  O 'KELLY, 

Attorneys  for  E.  H.  Teed, 
Applicant  for  Intervention. 

Duly  verified. 

[Endorsed]  :    Filed  August  31,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER 

This  matter  coming  on  for  hearing  in  Open  Court 
this  6th  day  of  September,  1949,  upon  motion  of  Ed- 
ward H.  Teed  to  intervene  as  cross-petitioner  in  this 
action  in  order  to  assert  claim  to  Five  Thousand 
Nine  Hundred  Fifty  Dollars  ($5,950.00)  of  the  Six 
Thousand  One  Hundred  Fifty  Dollars  ($6,150.00) 
held  in  the  registry  of  the  Court,  and  it  appearing 
that  due  notice  was  served  upon  all  parties  in  inter- 
est, and  the  United  States  appearing  by  Frank  R. 
Freeman,  Assistant  United  States  Attorney,  and  it 
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appearing  that  the  motion  of  cross-petitioner  Ed- 
ward H.  Teed  to  intervei^e  should  be  granted, 

It  is  hereby  ordered,  adjudged  and  decreed  that 
the  motion  of  cross-petitioner  Edward  H.  Teed  to 
intervene  should  be,  and  the  same  is  granted. 

Dated  this  6th  day  of  September,  1949. 

/s/  SAM  M.  DRIVER, 
Judge. 

Presented  by : 

/s/  ALAN  P.  O 'KELLY. 

[Endorsed] :    Filed  September  6,  1949. 


[Title  of  District  Court  and  Cause.] 

ACCEPTANCE  OF  SERVICE 

Received  copies  of  intervener  and  cross-petition- 
er's Motion  to  Intervene,  Notice  of  Motion  and  Peti- 
tion this  2nd  day  of  September,  1949. 

/s/  ALLAN  POMEROY, 

Attorney  for  Defendant. 

[Endorsed] :    Filed  September  8,  1949. 
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OPINION 

Chambers  of 

Sam  M.  Driver 

United  States  District  Judge 

Spokane  6,  Washington 

January  12,  1950 
Paine,  Lowe  and  Coffin, 
Attorneys  at  Law, 
622  Spokane  and  Eastern  Building, 
Spokane,  Washington, 

Mr.  Harvey  Erickson, 
United  States  Attorney, 
Spokane,  Washington. 

Re:  U.  S.  V.  Shirley  Doores,  C-7702. 

Gentlemen : 

Some  time  ago  I  took  under  advisement  the  peti- 
tion of  intervener  Edward  H.  Teed  in  the  above 
case,  for  payment  to  him  of  $5,950  of  the  funds  on 
deposit  in  the  registry  of  the  court.  I  have  con- 
cluded that  his  petition  should  be  granted.  My  rea- 
sons, without  detailed  citation  of  authority,  follow. 

Sections  2041  and  2042  of  Title  28,  U.S.C.  (for- 
merly sections  851  and  852)  provide  for  the  deposit 
and  withdrawal  of  funds  in  the  registry  of  a  district 
court.  The  person  seeking  the  withdrawal,  under 
the  statutes,  has  the  burden  of  establishing  his  right 
to  the  money  so  deposited.  As  I  announced  at  the 
time  of  the  trial,  it  is  my  view  that  the  fund  in  con- 
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troversy,  to  the  extent  of  $5,950,  represents  money 
paid  to  Shirley  Doores  by  Dr.  Teed.  Without  ques- 
tion, she  extorted  it  from  him  by  falsification  and 
by  fraud,  and  he  is  entitled  to  recover  it  back  unless 
precluded  by  some  controlling  rule  of  law. 

The  government  contends  that  Dr.  Teed  may  not 
recover  the  fund  because  the  record  shows  him  to  be 
guilty  of  violation  of  the  federal  narcotics  laws,  con- 
spiracy and  attempted  bribery,  and  the  arrangement 
and  agreement  under  which  he  turned  over  the 
money  to  Shirley  Doores  was  connected  with  and  in 
furtherance  of  their  criminal  enterprise.  I  have 
carefully  examined  the  record,  and  for  reasons 
which  I  shall  not  detail,  it  is  my  conclusion  that  Dr. 
Teed  was  not  guilty  of  conspiracy,  but  was  guilty  of 
attempted  bribery.  He  also  violated  the  federal 
narcotics  laws  in  giving  narcotics  prescriptions  to 
Doores,  but  those  violations  had  ceased  before  the 
money  was  paid  to  her.  He  doubtless  violated  the 
narcotics  laws  again  in  turning  over  large  quantities 
of  narcotics  to  Doores  in  furtherance  of  the  at- 
tempted bribery  scheme,  but  that  violation  was  the 
result  of  duress  and  compulsion,  since  the  narcotics 
were  extorted  from  him  along  with  the  money  here 
in  controversy. 

It  is  true,  I  think,  as  the  government  contends, 
that  an  illegal  agreement,  such  as  one  to  suppress 
prosecution  of  a  crime,  will  not  be  enforced  if  execu- 
tory, and  the  law  will  not  aid  a  party  to  recover 
what  he  has  paid  thereunder  if  executed  in  whole  or 
in  part,  where  the  parties  to  the  agreement  were  in 
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pari  delicto.  However,  where  one  party  lias  acted 
under  duress,  compulsion  or  fraud  of  the  other  and 
the  parties  are  not  therefore  in  pari  delicto  or 
equally  at  fault,  the  court  may  relieve  the  more  ex- 
cusable party. 

In  the  present  case  I  do  not  regard  Dr.  Teed,  who 
paid  the  money,  and  Shirley  Doores,  who  received 
it,  as  in  pari  delicto.  He  had  no  intention  of  bribing 
or  attempting  to  bribe  a  federal  narcotics  agent. 
By  fraud,  trickery  and  coercion  she  induced  him  to 
turn  over  to  her  money  and  narcotics  under  her 
false  representation  that  they  were  to  be  used  for 
the  purpose  of  bribing  a  federal  officer  to  forestall 
threatened  prosecution.  Dr.  Teed  should  not,  there- 
fore, be  precluded  from  recovery  of  the  money  thus 
extorted  from  him. 

I  shall  not  undertake  an  analysis  of  the  cases 
cited  in  the  briefs,  but  it  is  my  view  that  none  is 
squarely  in  conflict  with  the  position  I  have  taken 
here,  with  the  exception  of  U.  S.  v.  Galbreath,  8  F. 
(2d)  360.  It  is  a  district  court  case.  While  such 
cases,  I  think,  are  entitled  to  respectful  considera- 
tion as  persuasive  authorities,  they  are  not  control- 
ling as  to  other  district  courts.  I  regard  the  Gal- 
breath case  as  contrary  to  the  weight  of  authority. 
Its  reasoning  does  not  appeal  to  me.  I  therefore 
decline  to  follow  it. 

In  the  instant  case  public  policy  does  not  seem  to 
me  to  require  the  withholding  of  Dr.  Teed's  money. 
Shirley  Doores  and  her  confederates  have  been  con- 
victed and  punished  for  conspiracy  and  extortion. 
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Dr.  Teed  has  been  convicted  and  punished  for  vio- 
lation of  the  Idaho  state  narcotics  laws  for  his  con- 
duct in  connection  with  this  same  transaction.  His 
punishment  has  been  very  severe,  since  he  has  been 
deprived  of  the  right  to  practice  his  profession.  He 
could  have  been  prosecuted  by  the  United  States, 
but  he  testified  as  a  witness  for  the  government  in 
the  trial  of  one  of  Doores'  associates,  and  it  seems 
fair  to  assume  that  in  consideration  of  his  assistance 
and,  perhaps,  also  because  of  his  conviction  in  the 
.Idaho  state  court  it  was  decided  that  he  should  not 
be  prosecuted  for  his  federal  offenses.  At  any  rate, 
the  government  forebore  prosecution,  and  it  seems  to 
me  that  the  equities  do  not  now  require  the  imposi- 
tion upon  Dr.  Teed  of  what  in  practical  effect 
would  amount  to  a  fine  of  $5,950  for  his  six-year-old 
transgressions. 

Findings  and  judgment  may  be  presented  in  ac- 
cordance with  the  views  herein  expressed. 

Sincerely  yours, 

SAM  M.  DRIVER, 

United  States  District  Judge. 
SMDgr 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

This  cause  came  on  for  trial  on  the  motion  of 
Shirley  Doores  for  the  release  of  money  in  the  reg- 
istry of  the  court  and  cross-petition  of  Edward  H. 
Teed  for  release  of  money  to  him  from  the  registry 
of  the  court,  and  the  court  having  heard  the  evidence 
and  the  argument  of  counsel,  finds  the  facts  and 
states  the  conclusions  of  law  as  follows : 

Findings  of  Fact 

1.  That  on  or  about  the  13th  day  of  December, 
1944,  the  sum  of  Five  Thousand  Nine  Hundred 
Fifty  Dollars  ($5,950.00)  in  currency  was  seized  by 
officers  of  the  United  States  from  a  safe  deposit  box 
in  The  Old  National  Bank  of  Spokane,  Spokane, 
Washington,  registered  in  the  name  of  Vera  Wilson. 

2.  That  the  defendant,  Shirley  Doores,  had  de- 
posited said  sum  of  $5,950.00  in  the  safe  deposit  box 
referred  to  in  Finding  1  under  the  name  of  Vera 
Wilson,  which  she  used  as  an  alias. 

3.  That  said  Shirley  Doores  had  extorted  the  said 
sum  of  $5,950.00  from  Edward  H.  Teed,  cross-peti- 
tioner herein,  by  falsification  and  fraud  in  that  she, 
by  trickery  and  coercion,  induced  him  to  turn  over 
to  her  money  and  narcotics  under  her  false  repre- 
sentation that  they  were  to  be  used  for  the  purpose 
of  bribing  a  Federal  officer  to  forestall  threatened 
prosecution. 
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4.  That  Edward  H.  Teed,  who  paid  the  money, 
and  Shirley  Doores,  who  received  it,  are  not  in  pari 
delicto  and  Edward  H.  Teed  had  no  intention  of 
bribing  or  attempting  to  bribe  a  Federal  narcotics 
agent  until  he  was  coerced  and  deceived  by  Shirley 
Doores  as  stated  above. 

5.  That  on  October  2,  1946,  the  said  sum  of 
$5,950.00  was  delivered  to  the  Clerk  of  the  District 
Court  of  the  United  States  for  the  Eastern  District 
of  Washington,  Northern  Division,  and  has  since 
been  held  in  the  registry  of  this  court  on  deposit 
with  the  Treasurer  of  the  United  States. 

6.  That  Edward  H.  Teed  has  been  convicted  and 
punished  for  violation  of  the  Idaho  State  Narcotics 
Laws  for  his  conduct  in  connection  with  this  trans- 
action. His  punishment  has  been  severe  since  he 
has  been  deprived  of  his  right  to  practice  his  pro- 
fession as  physician,  and  the  withholding  of  Edward 
H.  Teed's  money  from  him  would  in  practical  effect 
amount  to  an  additional  fine  of  $5,950.00  for  his  six- 
year-old  transgressions. 

Conclusions  of  Law 

1.  That  Edward  H.  Teed,  the  cross-petitioner 
herein,  is  the  legal  owner  of  and  is  entitled  to  the 
possession  of  said  sum  of  $5,950.00  held  in  the  reg- 
istry of  the  court. 

2.  That  under  Sections  2041  and  2042  of  Title  28, 
U.S.G.,  the  cross-petitioner,  Edward  H.  Teed,  is  en- 
titled to  withdraw  from  the  registry  of  the  court  the 
said  sum  of  $5,950.00. 
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3.  That  neither  public  policy  nor  the  equities  of 
the  case  require  the  withholding  of  the  said  sum  of 
$5,950.00  from  Edward  H.  Teed,  cross-petitioner. 

4.  That  the  petition  of  cross-petitioner,  Edward 
H.  Teed,  must  be  granted. 

Dated  this  21st  day  of  February,  1950. 

/s/  SAM  M.  DRIVER, 
Judge. 

Presented  by : 

/s/  ALAN  P.  O 'KELLY. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :    Filed  February  21,  1950. 
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United  States  District  Court  for  the  Eastern 

District  of  Washington,  Northern  Division 

No.  C-7702 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

SHIRLEY  DOORES,  et  al., 

Defendant, 
EDWARD  H.  TEED, 

Intervenor  and  Cross-Petitioner. 

JUDGMENT 

This  cause  came  on  to  be  heard  on  Friday,  Octo- 
ber 14,  1949,  and  was  argued  by  counsel  and  briefs 
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submitted  by  plaintiff  and  intervener  and  cross- 
petitioner,  and  the  court  having  entered  its  findings 
of  fact  and  conclusions  of  law, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed  that 
the  petition  of  Edward  H.  Teed  for  the  return  of 
Five  Thousand  Nine  Hundred  and  Fifty  and 
No/100  Dollars  ($5,950.00)  held  in  the  registry  of 
this  court  should  be  and  the  same  is  hereby  granted, 
and  the  Clerk  of  the  Court  is  hereby  ordered  to  pay 
over  to  the  cross-petitioner,  Edward  H.  Teed,  the 
sum  of  $5,950.00  held  in  the  registry  of  this  court. 

Dated  this  21st  day  of  February,  1950. 

/s/  SAM  M.  DRIVER, 
Judge. 

Presented  by : 

/s/  ALAN  P.  O 'KELLY. 

Notice  of  presentment  waived  and  receipt  of  copy 
acknowledged. 

[Endorsed]  :    Piled  February  21,  1950. 


[Title  of  District  Court  and  Cause.] 

m  NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  United  States  of 
America,  the  plainti:ff  above  named,  by  Harvey 
Erickson,  United  States  Attorney  for  the  Eastern 
District  of  Washington,  does  hereby  appeal  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  from 
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the  final  Judgment  entered  in  this  action  on  the  21st 
day  of  February,  1950. 

Dated  this  19th  day  of  April,  1950. 

/s/  HARVEY  ERICKSON, 

United  States  Attorney. 

/s/  FRANK  R.  FREEMAN, 
Assistant  United  States 
Attorney. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :    Filed  April  19,  1950. 


i 
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STATEMENT  OF  POINTS  RELIED  UPON 
ON  APPEAL 

The  appellant  states  that  in  its  appeal  to  the  Cir- 
court  of  Appeals  for  the  Ninth  Circuit  from  the 
judgment  entered  in  the  above-entitled  case  against 
the  plaintiff,  the  appellant,  on  the  21st  day  of  Feb- 
ruary, 1950,  adjudging  that  the  said  Edward  H. 
Teed,  intervenor  and  cross-petitioner-appellee,  is 
entitled  to  the  return  of  the  five  thousand  nine  hun- 
dred and  fifty  and  no/100  dollars  ($5950.00)  held  in 
the  Registry  of  the  above  court,  the  appellant  in- 
tends to  rely  upon  the  following  points: 

First:  That  the  Court  erred  in  making  Finding 
of  Fact  No.  3,  which  was  as  follows : 
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''That  said  Shirley  Doores  had  extorted  the 
said  sum  of  $5950.00  from  Edward  H,  Teed, 
cross-petitioner  herein,  by  falsification  and 
fraud  in  that  she,  by  trickery  and  coercion, 
induced  him  to  turn  over  to  her  money  and 
narcotics  under  her  false  representation  that 
they  were  to  be  used  for  the  purpose  of  bribing 
a  Federal  officer  to  forestall  threatened  prose- 
cution." 

Second :    That  the  Court  erred  in  making  Finding 
of  Fact  No.  4,  which  was  as  follows : 

' '  That  Edward  T.  Teed,  who  paid  the  money, 
and  Shirley  Doores,  who  received  it,  are  not  in 
pari  delicto  and  Edward  H.  Teed  had  no  inten- 
tion of  bribing  or  attempting  to  bribe  a  Federal 
narcotics  agent  until  he  was  coerced  and  de- 
ceived by  Shirley  Doores,  as  stated  above. ' ' 

Third :    That  the  Court  erred  in  making  Finding 
of  Fact  No.  6,  which  was  as  follows : 

"That  Edward  H.  Teed  has  been  convicted 
and  punished  for  violation  of  the  Idaho  State 
Narcotics  Laws  for  his  conduct  in  connection 
with  this  transaction.  His  punishment  has  been 
severe  since  he  has  been  deprived  of  his  right  to 
practice  his  profession  as  physician,  and  the 
withholding  of  Edward  H.  Teed's  money  from 
.  him  w^ould  in  practical  effect  amount  to  an  addi- 
tional fine  of  $5950.00  for  his  six-year-old  trans- 
gressions. ' ' 


20  United  States  of  America  vs. 

Fourth :  That  the  Court  erred  in  making  Conclu- 
sion of  Law  No.  1,  which  was  as  follows : 

''That  Edward  H.  Teed,  the  cross-petitioner 
herein,  is  the  legal  owner  of  and  is  entitled  to 
the  possession  of  said  sum  of  $5950.00  held  in 
the  registry  of  the  court. ' ' 

Fifth:  That  the  Court  erred  in  making  Conclu- 
sion of  Law  No.  2,  which  was  as  follows : 

''That  under  Sections  2041  and  2042  of  Title 
28,  U.S.C,  the  cross-petitioner,  Edward  H. 
Teed,  is  entitled  to  withdraw  from  the  registry 
of  the  court  the  said  sum  of  $5950.00." 

Sixth:  That  the  Court  erred  in  making  Conclu- 
sion of  Law  No.  3,  which  was  as  follows : 

"That  neither  public  policy  nor  the  equities 
of  the  case  require  the  withholding  of  the  said 
sum  of  $5950.00  from  Edward  H.  Teed,  cross- 
petitioner.  ' ' 

Seventh:  That  the  Court  erred  in  making  Con- 
clusion of  Law  No.  4,  which  was  as  follows : 

"That  the  petition  of  cross-petitioner,  Ed- 
ward H.  Teed,  must  be  granted." 

Eighth :  That  the  Court  erred  in  making  its  judg- 
ment ordering  and  directing  the  return  to  Edward 
H.  Teed,  as  intervenor  and  cross-petitioner-appellee, 
the  sum  of  five  thousand  nine  hundred  and  fifty  and 
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no/100  dollars  ($5950.00)  now  held  in  the  Registry 
of  this  Court. 

Dated  this  19th  day  of  April,  1950. 

/s/  HARVEY  ERICKSON, 

/s/  FRANK  R.  FREEMAN, 

Attorneys  for  Plaintiff- 
Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :    Filed  April  19,  1950. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION   OF   PORTION    OF   RECORD 
TO  CONSTITUTE  RECORD  ON  APPEAL 

Comes  now  the  plaintiff-appellant,  United  States 
of  America,  and  hereby  designates  that  portion  of 
the  record  to  be  transmitted  to  the  United  States 
Circuit  of  Appeals  for  the  Ninth  Circuit  and  to 
constitute  the  record  in  the  above-entitled  case, 
to  wit: 

1.  Petition  of  Edward  H.  Teed  as  Intervenor  and 
Cross-Petitioner. 

2.  Order  of  the  Court  granting  right  to  inter- 
vene, dated  September  6,  1949. 

3.  All  exhibits. 

4.  Stenographic  transcript  of  witnesses'  testi- 
mony. 
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5.  Opinion  of  the  Court,  dated  January  12,  1950. 

6.  Findings  of  Fact  and  Conclusions  of  Law, 
dated  February  21,  1950. 

7.  Judgment,  dated  February  21,  1950. 

/s/  HARVEY  ERICKSON, 

/s/  FRANK  R.  FREEMAN, 

Attorneys  for  Plaintiff- 
Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  April  19,  1950. 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Division 

No.  C-7702 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

SHIELEY  DOORES,  et  al., 
EDWARD  H.  TEED, 


Defendants, 
Intervener. 


RECORD  OF  PROCEEDINGS  AT  THE 
HEARING  ON  PETITION  FOR  RELEASE 
OF  FUNDS 

October  1,  1949 

Before  Honorable  Sam  M.  Driver, 

United  States  District  Judge. 

Appearances : 

HARVEY  ERICKSON, 

United  States  Attorney,  and 

FRANK  R.  FREEMAN, 

Assistant  United  States  Attorney, 

For  the  plaintiff  United  States  of 
America. 
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R.  E.  LOWE  and 
ALAN  P.  0 'KELLY,  of 
PAINE,  LOWE  &  COFFIN, 

Attorneys  for  the  Intervener. 

Be  It  Remembered  that  the  above  entitled  cause 
came  on  before  the  Honorable  Sam  M.  Driver, 
United  States  District  Judge,  sitting  without  a 
jury,  on  Friday,  October  14,  1949,  upon  the  appli- 
cation of  Shirley  Doores  for  the  release  of  certain 
monies  impounded  in  this  Court;  the  United  States 
of  America  being  represented  by  Harvey  Erickson, 
United  States  Attorney,  and  Frank  R.  Freeman, 
Assistant  United  States  Attorney  for  the  Eastern 
District  of  Washington,  of  Spokane,  Washington, 
the  defendant  Shirley  Doores  being  not  personally 
present,  represented  by  Allan  Pomeroy,  attorney  at 
law  of  Seattle,  Washington,  not  personally  present; 
the  petitioning  intervener  Edward  H.  Teed  being 
personally  present  and  represented  by  his  counsel, 
Roy  Lowe  and  Alan  P.  O 'Kelly,  of  Paine,  Lowe  & 
Coffin,  attorneys  at  law  of  Spokane,  Washington, 
whereupon  the  following  proceedings  were  had  and 
done,  to  wit: 

The  Court :  I  just  this  morning  received  a  letter 
from  Allan  Pomeroy,  attorney  representing  Shirley 
Doores,  a  Seattle  attorney,  and  in  this  letter  he  says 
that  due  to  events  which  have  occurred  here  in 
Seattle  it  will  be  impossible  for  me  to  be  in  Spo- 
kane for  the  hearing  in  the  above  entitled  action  on 
Friday,  October  14,  1949,  therefore  the  matter  is 
being  submitted  to  you  without  argument.    That  is. 
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I  assume,  so  far  as  he  is  concerned.  Mr.  Pomeroy 
also  says,  ''in  further  support  of  the  motion  please 
find  enclosed  photostatic  copies  of  the  bank  state- 
ments in  the  name  of  Mrs,  Shirley  Clayton,"  and 
so  forth.  The  writer  apologizes  for  being  unable  to 
properly  present  the  matter.  Now,  have  counsel 
seen  these  photostatic  copies? 

Mr.  Lowe :    No.    We  received  copies  of  his  letter. 

The  Court:  You  haven't  seen  photostatic  copies 
of  the  bank  records,  however"?  The  situation  is  un- 
usual, and  somewhat  awkward.  I  doubt  if  there 
would  be  any  basis  for  admission  of  these  photo- 
static copies  except  on  stipulation  of  counsel,  unless 
counsel  are  willing  to  stipulate  that  they  be  ad- 
mitted.   Have  you  looked  them  over"? 

Mr.  Freeman :  Yes,  we  have,  and  we  would  except 
to  their  admission. 

Mr.  Lowe:  We  would  object  to  their  admission 
as  being  too  remote,  not  properly  identified,  no  op- 
portunity to  cross-examine.  [2*] 

The  Court:  Well,  I'm  not  sure  what  Mr.  Pom- 
eroy had  in  mind,  but  I  think  he  had  in  mind  pre- 
senting them,  certainly,  as  evidence,  so  if  you'll 
mark  them,  Mr.  LaFramboise,  as  Doores  identifica- 
tion. The  moving  party  is  Shirley  Doores,  who 
moved  originally  for  the  release  of  the  money.  Your 
client  is  Edward  H.  Teed,  intervener? 

Mr.  Lowe :  Yes ;  and  did  you  set  up  a  claim  for  it  ? 

Mr.  Freeman:    No,  we  have  not  filed  the  formal 

motion  to  resist  the  petitions,  but  may  the  record 

show  that  I  appear  on  behalf  of  the  government  ? 

*Page   numbering   appearing   at   bottom   of   page   of   original 
Reporter's  Transcript. 
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The  Court :  This  whole  thing,  of  course,  is  in  the 
criminal  case  of  United  States  of  America  against 
Shirley  Doores. 

Mr,  Freeman :    And  Clayton,  et  al.,  yes. 

The  Court:  So  I  suppose  unless  and  until  there 
is  an  appeal  we  may  as  well  preserve  the  identifica- 
tion appearing  in  the  original  case.  United  States, 
Plaintiff;  Shirley  Doores,  Defendant,  and  Edward 
H.  Teed,  intervener.  That  would  serve  the  practical 
purpose  of  identifying  them.  Now,  when  you  get 
that  marked  may  I  see  it  again  ? 

(Whereupon,  photostatic  copies  of  bank 
statements  were  marked  Doores  Exhibit  1  for 
identification.) 

The  Court:  Is  this  referred  to  or  identified  in 
any  way  [3]  in  the  deposition,  Mr.  Freeman? 

Mr.  Freeman :    No,  your  Honor. 

The  Court:  Well,  I'll  consider  that  this  docu- 
ment, identification  1,  is  offered  in  evidence,  and 
there  is  objection  to  if? 

Mr.  Freeman:    Objection,  yes,  your  Honor, 

The  Court:  I'll  have  to  sustain  the  objection. 
There  isn't  a  proper  foundation  laid,  certainly  for 
its  admission.  Now,  I'm  familiar  in  a  general  way 
with  this  controversy,  but  I  think  it  might  be  help- 
ful if  you'd  give  me  a  short  statement  of  what  the 
situation  is  here  and  what  the  issue  is. 

Mr,  Freeman :  Yes,  your  Honor,  In  1944,  if  your 
Honor  please,  I  think  in  October  or  November  of 
that  year,  this  matter  came  to  trial,  United  States 
vs.  George  Clayton,  Shirley  Doores,  Ed  Kelley,  and 
I  think  another. 
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The  Court :  Bribery,  or  attempted  bribery  f 
Mr.  Freeman:  In  substance.  There  were  four 
counts,  I  believe  one  of  conspiracy,  conspiring  to 
extort  money  from  one  Dr.  Teed,  who  is  the  inter- 
vener here,  and  the  several  counts  charge  Shirley 
Doores  with  aiding  or  abetting  in  the  extortion,  and 
one  count  charges  substantively  the  extortion  of 
money  from  Dr.  Teed.  If  your  Honor  will  permit 
I'd  like  to  give  you  a  short  resume  of  what  the  case 
was  about.  In  1943  Dr.  Teed  was  a  practicing 
physician  in  Coeur  d'Alene.  Sometime  around  the 
first  part  of  1944,  while  he  was  so  practicing  as  a  [4] 
physician  in  Coeur  d'Alene,  he  was  approached  by 
Shirley  Doores,  who  is  one  of  the  petitioners  here, 
and  she  secured  from  him  a  number  of  prescrip- 
tions for  narcotics.  I'll  not  go  into  that  any  fur- 
ther. In  any  case,  after  having  secured  I  think 
fourteen  or  sixteen  of  these  prescriptions  both  for 
herself  and  for  a  third  party  whom  the  doctor  had 
never  met,  but  whom  she  contended  to  the  doctor 
was  suffering  from  a  serious  ailment  which  re- 
quired narcotics,  and  after  having  got  these  pre- 
scriptions from  Dr.  Teed,  she  reappeared  in  his 
office  some  six  or  eight  weeks  after  the  first  pre- 
scription was  gotten,  and  told  him  that  a  narcotic 
officer  in  Seattle  by  the  name  of  W.  Gr.  Graven,  she 
called  him,  had  learned  of  the  execution  of  these 
prescriptions  and  had  a  warrant  for  his  arrest,  and 
she  told  him  in  substance  that  she  had  had  dealings 
with  Mr.  Graven  in  Seattle  before,  and  that  she 
would  be  able  to  fix  him.     On  the  strength  of  that 
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representation  she  told  Dr.  Teed,  I  think  the  first 
payment  was  $3500.00,  $3500.00  would  be  required 
from  Dr.  Teed  to  her,  and  she  in  turn  would  use  it 
to  fix  Mr.  Graven,  he  is  a  narcotic  officer  in  Seattle, 
and  see  that  he  wasn't  arrested  or  would  not  be  fur- 
ther bothered  with  these  narcotic  prescriptions. 
That  $3500.00  was  given  to  Shirley  Doores.  Within 
a  short  time  afterwards  she  again  appeared — I 
think  after  the  $3500.00  was  paid  a  man  then  pre- 
sented himself  at  Dr.  Teed's  office,  who  said  that  he 
was  Mr.  W.  G.  Graven,  a  narcotic  inspector  from 
Seattle.  In  the  meantime  it  [5]  might  be  said 
that  Dr.  Teed  in  his  testimony  admitted  he  knew 
there  was  a  W.  G.  Graben  who  was  a  narcotic  offi- 
cer stationed  in  Seattle,  but  had  never  met  him,  so 
this  man,  who  turned  out  to  be  Kelley,  one  of  the 
defendants,  turned  up  and  said,  "I  am  W.  G. 
Graven;  I  have  a  warrant  for  your  arrest,  here  are 
my  credentials,"  and  pulled  them  out  of  his  pocket, 
didn't  present  them,  and  put  them  back  in  his 
pocket.  He  told  the  doctor  he  had  a  warrant  for 
his  arrest.  He  indicated  to  the  doctor  that  he  could 
be,  in  substance,  fixed. 

Shirley  Doores  and  the  man  purporting  to  be  Mr. 
Graben  left  the  office,  and  within  a  week  Shirley 
Doores  again  appeared  and  said  $3500.00  wasn't 
enough,  and  I  think  on  the  second  trip  she  stated 
that  an  additional  figure  of,  if  I'm  not  mistaken, 
$3,000,  two  or  three  thousand  dollars,  was  necessary 
additional.  I  think  she  stated  at  that  time  that 
Mr.  Graven  had  some  other  fellow  employees  in  the 
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narcotic  office  who  also  would  have  to  be  fixed,  and 
mentioned  specifically  a  Mr.  Bangs,  and  incidentally, 
there  was  a  Mr.  Bangs  in  the  office  in  Seattle,  and 
Dr.  Teed  being  fearful  of  arrest,  a  second  $3,000  was 
passed.  A  short  time  afterward  Shirley  Doores 
again  appeared  to  Dr.  Teed,  perhaps  not  at  the 
office,  and  indicated  to  him  the  second  payment  was 
not  sufficient,  and  that  $6500.00  more  would  be 
required,  which  Dr.  Teed  secured  and  paid  her,  an 
additional  $6500.00,  to  fix  both  Mr.  Bangs  and  Mr. 
Graben  in  Seattle.  [6] 

As  a  result,  and  without  going  further  into  de- 
tail, it  is  Dr.  Teed's  contention,  and  was  substan- 
tially proven  at  the  trial,  that  a  total  of  $14,270.00 
was  paid  by  Dr.  Teed  to  Shirley  Doores  as  and  for 
the  purpose  of  bribing  or  attempting  to  bribe  what 
he  supposed  was  a  federal  narcotic  officer  in  Seattle 
by  the  name  of  Graven  and  another  by  the  name  of 
Bangs,  when  of  course  in  truth  Mr.  Graben  or  Mr. 
Bangs  had  no  knowledge,  and  this  Mr.  Kelley  ap- 
peared and  represented  himself  as  being  Mr. 
Graben.  That's  the  substance  of  the  case,  if  your 
Honor  please.  Clayton,  incidentally,  engineered  the 
scheme,  and  Shirley  Doores  and  Kelley  were  in- 
strumental in  carrying  it  out.  I  think  Clayton 
made  the  statement  that  he  was  afraid  he  might  be 
known  to  Dr.  Teed  if  he  personally  presented  him- 
self to  Dr.  Teed,  so  he,  after  engineering  the 
scheme,  left  it  to  Shirley  Doores  and  Kelley  and 
Shirley's  brother  to  carry  out,  so  in  substance  during 
the  course  of  this  two  months  or  longer  she  ob- 
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tained  $14,270.00,  then  after  he  had  paid  that  much 
he  began  to  get  suspicious  and  called  in  the  sheriff 
and  had  them  arrested,  and  that  is  the  case  out  of 
which  this  case  arose,  heard  before  Judge  Schwellen- 
bach  in  1944,  appealed  to  the  Circuit  Court  of  Ap- 
peals, and  there  affirmed. 

The  Court:    There's  a  defendant  by  the  name  of 
Clayton  1 

Mr.  Freeman:  Oh,  yes,  this  is  most  material. 
May  I  digress  for  a  moment?  As  far  as  the  money 
here  involved  is  [7]  concerned,  the  $5,950.00  plus  an 
additional  $200.00,  or  $6,150.00,  is  in  the  registry  of 
the  court.  Your  Honor  will  recall  about  a  year  ago 
you  signed  an  order  depositing  it  in  the  registry  of 
the  court.  Before  the  trial  of  this  case  Shirley 
Doores  while  incarcerated  was  brought  before  Mr. 
Connelly,  in  the  presence  of  Mr.  Smith,  who  was 
with  the  F.  B.  I.  at  that  time,  and  in  Mr.  Con- 
nelly's office  she  told  Mr.  Connelly  she  had  some  of 
this  money  in  a  safe  deposit  box  under  the  name  of 
Vera  Wilson.  I  think  she  petitions  now  as  Velma 
Rock,  which  is  also  an  alias.  In  any  case,  she  ad- 
mitted to  Mr.  Connelly  and  Mr.  Smith  that  the 
money  was  Dr.  Teed's,  and  she  took  them  to  the 
Old  National  Bank  to  a  safety  deposit  in  the  name 
of  Vera  Wilson  and  removed  therefrom  in  the  pres- 
ence of  Detectives  Allbright  and  Anderson,  and  Ray 
Lamb,  and  Mr.  Smith,  as  well  as  the  Marshal,  she 
removed  from  the  box  in  her  assumed  name  the  sum 
of  $5,950.00  in  twenty,  fifty  and  one  hundred  dollar 
denominations,  and  again  admitted  at  that  time  thatj 
it  was  Dr.  Teed's  money. 
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The  Court:  The  position  of  the  government  in 
this  case,  then,  was  a  stakeholder,  or  do  you  claim 
that  the  money  should  remain  in  the  registry  of  the 
court  ? 

Mr.  Freeman:  It's  our  contention  the  money 
should  remain  in  the  registry  of  the  court,  and  that 
it  was  a  part  of  the  fruit  of  the  crime,  and  being  in 
pari  delicto,  neither  has  a  right  to  its  recovery.  The 
other  $200.00  was  in  a  safe  [8]  deposit  box  in  the 
First  National  Bank  in  Spokane.  Are  there  any 
further  questions'?  It's  an  involved  case,  and  I've 
give  you  probably  a  brief  statement. 

The  Court:  I  think  that's  a  sufficient  back- 
ground. Do  you  have  anything  to  add  to  it,  Mr. 
Lowe  % 

Mr.  Freeman:  May  I  add  one  last  sentence'? 
At  the  time  of  the  trial  of  this  case  the  Marshal, 
Mr.  Bezona,  was  called  as  a  witness  and  asked  to 
produce  the  $5,950  or  $6,150  in  his  possession,  and 
he  stated  that  he  had  compiled  a  list  of  the  bills,  ten, 
twenty,  fifty  and  one  hundred  dollar  bills,  and 
their  serial  numbers,  and  Judge  Schwellenbach  ad- 
^  mitted  those  in  evidence  in  place  of  the  actual  cash. 
W  Mr.  Lowe:  Counsel  has  made  a  very  fair  state- 
ment of  the  facts.  I  would  submit  some  additional 
things  for  the  information  of  the  court.  Dr.  Teed 
is  claiming  the  $5,950  which  was  in  the  safe  deposit 
box  in  the  Old  National.  The  other  $200.00  was  in 
some  other  box,  and  it  was  not  claimed,  I  believe, 
that  that  was  money  received  from  Dr.  Teed,  so 
we're  not  claiming  that.     Also  I  might  say  this: 
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We  had  a  conference  with  Mr.  Freeman  the  other 
day,  and  we  reached  a  conclusion  in  our  own  minds 
with  which  I  believe  he  agreed,  that  as  far  as  the 
government  and  Dr.  Teed  is  concerned  there's  no 
dispute  about  the  facts.  We  were  anticipating  a 
situation  where  we  were  bothing  going  to  have  to 
resist  Shirley  Doores'  claims,  and  she's  not  here, 
she's  out  of  the  way.  It  is  necessary,  I  [9]  believe, 
on  the  part  of  Mr.  Freeman  and  myself  that  these 
admissions  were  made  that  this  is  the  same  identical 
currency  as  was  secured  from  Dr.  Teed. 

The  Court:  Let's  see,  now,  were  you  planning  on 
using  the  deposition  of  Shirley  Doores  ? 

Mr.  Lowe :    No ;  she  denied  it  was  the  same  money. 

The  Court :    Do  you  have  the  deposition  ? 

Mr.  Freeman :  I  have  the  deposition,  your  Honor, 
however,  I  think  probably — it  was  my  belief  that 
Shirley  would  of  course  testify  here,  and  for  that 
reason  the  deposition  is  not  as  complete,  as  I  ex- 
pected it  would  be  supplemented,  of  course,  with  her 
cross-examination  here,  and  for  that  reason  I  think 
probably  I  should  object,  if  I'm  not  in  a  position  to 
withdraw  it,  to  object  to  its  admission  before  the 
court,  because  it  is  not  complete  and  does  not  pur- 
port to  be  complete. 

Mr.  Lowe:  I  have  never  seen  the  deposition,  but 
from  what  Mr.  Freeman  tells  me  of  the  contents,  we 
would  likewise  object  to  it. 

The  Court :  The  Court  is  in  rather  a  difficult  posi- 
tion v/hen  neither  the  claimant  nor  the  attorney 
appears,  and  yet  submits  the  matter.     I  feel  their 
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interests  should  be  protected  insofar  as  the  Court 
can  protect  them. 

Mr.  Freeman :    That 's  true. 

The  Court:  Here's  the  statement  with  reference 
to  the  deposition:  "Mr.  Freeman  took  a  deposition 
from  Shirley  [10]  Doores  here  in  Seattle  this  last 
summer,  and  if  he  makes  it  available  to  the  court  by 
filing  it  herein,  we  submit  that  testimony  in  support 
of  the  motion."  That's  a  rather  equivocal  state- 
ment, in  a  way;  Mr.  Freeman  hasn't  filed  it. 

The  Clerk :  The  deposition  is  required  to  be  filed 
in  my  office  by  the  court  reporter  who  took  the 
deposition.  That  has  been  done,  but  the  deposition 
has  never  been  published. 

The  Court:  Mr.  Freeman  has  not  asked  for  its 
publication.    Possibly  I  interrupted  you. 

Mr.  Lowe:  I  interrupted  myself,  as  a  matter  of 
fact.  In  addition  to  the  statement  Mr.  Freeman 
gave,  I  think  the  record  in  the  other  case  shows  both 
Clayton  and  Kelley  denied  they  received  anything 
except  a  very  small  portion.  Shirley  held  out  on 
them ;  I  believe  she  told  them  she  got  $1400  or  $1500, 
and  according  to  their  own  testimonj^,  she  didn't 
testify  as  to  those  facts,  according  to  their  testi- 
mony they  received  only  a  very  small  amount  of  it. 
Also  the  evidence  shows  in  this  case  and  we  expect 
to  show  here  that  within  a  very  few  days  after  this 
woman  received  the  first  payment  from  Dr.  Teed 
she  rented  a  safe  deposit  box  in  the  Old  National 
Bank,  the  original  signature  card  is  in  the  record  of 
the  case,  together  with  various  entry  cards  later  on 
which  correspond  very  closely  to  the  days  when  she 
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received  these  additional  payments  from  the  doctor; 
I  think  I'm  correct  on  that. 

Mr.  Freeman:    Yes,  that's  correct.  [11] 

Mr.  Lowe:  April  24  she  opened  the  box,  and  I 
believe  she  received  the  first  payment  the  17th  or 
18th,  and  the  opening  of  the  box  at  later  times  corre- 
spond to  times  she  received  the  funds. 

The  Court :  This  is  a  proceeding  that  grows  out 
of  this  criminal  prosecution.  Is  it  your  thought  that 
the  Court  could  consider  the  testimony  and  the  ex- 
hibits in  this  principal  case  in  connection  with  this 
further  problem  f   I  doubt  that. 

Mr.  Lowe:  I  doubt  it  myself,  but  I  suggested  to 
Mr.  Freeman,  and  I  think  he's  in  accord  with  that, 
he  anticipated  that  Dr.  Teed  might  testify  differ- 
ently in  this  hearing  than  he  did  before,  and  this  is 
our  stipulation,  that  we  use  the  cross-examination  of 
his  testimony  at  the  trial  before.  I  suggested  that 
we  were  willing  that  the  whole  record  be  submitted 
to  the  Court  for  consideraion. 

Mr.  Freeman :    Including  the  exhibits. 

Mr.  Lowe :  Including  the  exhibits.  What  bothers 
me  is  we  have  this  other  claimant  in  the  case  not 
present  in  the  court  room.  Mr.  Freeman  and  I 
would  agree  very  quickly  that  the  whole  record  be 
submitted  to  the  court,  and  that  would  save  calling 
Dr.  Teed.  It  was  ]3urely  a  charge  of  extortion  from 
Dr.  Teed,  and  he  was  the  principal  witness  for  the 
government,  and  we're  willing  to  submit  his  testi- 
mony and  all  the  testimony  in  the  other  case.  In 
fact,  we  have  the  record  here  of  the  testimony,  pre- 
pared to  give  it  to  the  court.  [12] 
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The  Court:  I  wonder  perhaps  if  a  little  safer 
procedure  might  not  be — I  doubt  that  I  can  take 
stipulations  of  you  two,  since  the  other  party  is  be- 
fore the  court,  and  I  wondered  if  it  might  not  ac- 
complish the  same  purpose  if  one  of  you  would  offer 
the  testimony  you  wish  to  bring  in  here,  or  what- 
ever you  wish  to  use  from  the  record,  and  if  there 's 
no  objection  made,  I  think  I  could  admit  it;  if  the 
party  isn't  here  to  object  I  wouldn't  think  he'd  be 
in  a  position  to  object  on  appeal. 

Mr.  Freeman :  Before  that  is  done,  I  wonder,  has 
Shirley  Doores  or  her  attorney  been  advised  of  the 
consolidation  of  these  two  petitions '? 

The  Court :  The  notice  which  was  sent  out  speci- 
fies both  matters  here.  It  gives  notice  of  the  time  of 
trial  of  the  motion  of  Shirley  Doores  for  release  of 
money  in  registry,  and  petition  in  intervention  of 
Edward  H.  Teed,  so  that  Miss  Doores  and  her  at- 
torney have  notice  that  both  these  matters  would  be 
heard  today. 

Mr.  Lowe :  As  a  matter  of  fact  it  might  be  well, 
we  have  a  letter  from  Mr.  Pomeroy  acknowledging 
receipt,  haven't  we,  and  suggesting  we  might  get 
together,  or  something  ?  It  might  be  well  to  put  that 
in  the  record. 

The  Court:  The  attorney  in  this  letter  which  I 
received  this  morning  doesn't  ask  for  a  continuance 
or  protest  the  hearing  in  any  way;  he  simply  indi- 
cates very  clearly  that  he's  [13]  submitting  it,  and 
if  you  have  the  printed  record  of  the  testimony 
there,  or  a  copy,  why  not  offer  it  in  evidence,  Mr. 
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Freeman  ?    The  exhibits  will  be  printed,  I  suppose. 

Mr.  Freeman:  They're  printed  in  the  record,  if 
your  Honor  please. 

Mr.  Lowe:  The  original  exhibits  are  in  the 
clerk's  office. 

Mr.  Freeman:  We  can  stipulate  probably  that 
the  original  exhibits  can  be  attached  to  this  record, 
but  we  in  consolidation,  the  United  States  Govern- 
ment as  well  as  Dr.  Teed,  by  joint  motion  offer  the 
complete  record  in  the  case  of  George  Clayton  vs. 
United  States  of  America  in  evidence,  as  well  as  the 
original  exhibits  in  the  matter  offered  at  the  time  of 
trial. 

The  Court:  It's  understood  the  clerk  may  attach 
the  exhibits? 

Mr.  Lowe :    Yes. 

The  Court :  If  you  '11  mark  them,  they  will  be  ad- 
mitted, then. 

(Whereupon,  transcript  in  two  volumes,  rec- 
ord on  appeal  in  #10972,  was  marked  U.S.A. 
Exhibit  No.  2  for  identification.) 

Mr.  Freeman:  Incidentally,  I've  underscored 
just  a  few  pages  in  that  record,  not  very  much. 

The  Clerk:  I  may  have  another  printed  copy  of 
this  in  my  office ;  it  wouldn  't  have  the  notes.  [14] 

The  Court:  Is  it  all  right  for  Mr.  LaFram- 
boise,  then,  to  get  his  copy  out  of  the  clerk's  office, 
and  Mr.  Freeman  can  have  his.  It  would  be  incon- 
venient for  you,  I  presume,  to  have  to  mark  another 
copy. 
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Mr.  Lowe :  We  were  unable  to  find  one  the  other 
day  up  at  Mr.  LaFramboise's.  There's  nothing  in 
there  to  prejudice  the  Court. 

The  Court:  Well,  mark  this  one,  and  it's  under- 
stood he  may  replace  it  with  the  other  copy  if  he 
finds  it  in  the  clerk's  office. 

Mr.  Freeman:  Your  Honor,  if  another  copy  isn't 
found  may  I  have  the  right  to  use  that  as  well  as 
the  Court? 

The  Court:  Yes,  you  may  use  that.  Now,  I'm 
not  sure  just  who  is  the  moving  party  here.  I  think 
originally  Shirley  Doores  w^as  the  one  who  pre- 
sented the  first  motion,  wasn't  she"? 

Mr.  Freeman :    Yes,  your  Honor. 

The  Court:  It  doesn't  make  any  difference, 
really. 

Mr.  Lowe:  His  witnesses  are  our  witnesses,  too. 
There's  one  witness  I  interviewed,  and  it  will  not 
be  necessary  to  call  him  because  of  the  stipulation. 
Mr.  Freeman  has  some  witnesses  here  whom  he's 
told  us  about. 

The  Court:  Now,  the  matter  of  this  deposition 
bothers  me.  I  understand  that  Mr.  Freeman  objects 
to  its  publication.  Have  you  any  objection,  Mr. 
Lowe,  that  you  wish  to  urge  about  [15]  it  ? 

Mr.  Lowe :  Certainly  if  counsel  were  here,  or  his 
client,  I  would  object  to  the  deposition  being  used, 
no  question  about  it.  I  don't  want  to  have  any  error 
in  the  record  so  far  as  Shirley  Doores  is  concerned. 

The  Court:  I'm  a  little  bit  concerned  about  that 
situation,  since  counsel  has  indicated  for   Shirley 
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Doores  that  he  desires  the  deposition.  I'll  say  this, 
that  I  feel  I  should  offer  its  publication  in  behalf 
of  Shirley  Doores,  since  her  counsel  has  indicated 
he  wishes  to  use  it.  Now,  I'll  hear  any  objection 
you  have.  I  think  you've  already  indicated  an  ob- 
jection. 

Mr.  Freeman:    Yes. 

The  Court:  As  I  understand,  neither  one  of  you 
wishes  to  be  sponsor  for  it. 

Mr.  Lowe:  We  will  join  in  the  government's  ob- 
jection. 

The  Court:  It  will  be  published,  then,  over  objec- 
tion of  the  parties.  Was  Shirley  Doores  convicted 
of  a  felony  in  this  proceeding  here  '^ 

Mr.  Freeman :    Yes,  your  Honor. 

Mr.  Lowe :    She  pleaded  guilty. 

The  Court :    Does  that  appear  in  her  deposition  ? 

Mr.  Freeman :  I  think,  yes,  it  does.  The  number 
of  counts  isn't  mentioned. 

The  Court :  The  thought  I  had  in  mind  is  whether 
the  court  [16]  could  take  judicial  notice  of  her  con- 
viction, in  passing  upon  her  credibility  as  a  witness. 

Mr.  Lowe:  She  was  called  as  a  witness  in  the 
main  case  just  to  testify  to  one  fact,  and  at  that 
time  testified  she  had  pleaded  guilty  and  was  await- 
ing sentence. 

Mr.  Freeman:  And  in  this  deposition  she  ac- 
knowledges her  conviction. 

The  Court :  Do  you  have  copies  of  this  Mr.  Free- 
man? 

Mr.  Freeman :  Yes,  I  have  a  copy,  if  your  Honor 
please. 
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The  Court:  I  wonder  if  it  wouldn't  be  helpful 
and  make  for  an  orderly  procedure  here  if  we'd  have 
this  read.  If  one  of  you  will  ask  the  questions  and 
the  other  make  the  answers  I  think  it  will  be  a  little 
more  intelligible. 

Mr.  Lowe:  As  a  convenience  and  a  courtesy  to 
our  opponent,  who  is  not  here. 

The  Court:  Yes,  and  I  think  it  would  be  more 
helpful  to  the  Court. 

(Whereupon,  having  been  duly  published  by 
order  of  the  Court,  the  deposition  of  Shirley 
Doores  was  read,  as  follows:) 

Oral  Examination  Prior  to  Trial  of 

Petitioner  Shirley  Doores 

August  12, 1949 

Appearances : 

Allan  Pomeroy,  Esquire,  Attorney-at-Law,  [17] 
appearing  for  and  on  behalf  of  Petitioner. 

Frank  R.  Freeman,  Esquire,  Assistant  United 
States  Attorney,  appearing  for  and  on  behalf  of 
Plaintiff. 

Mr.  Freeman :  It  is  stipulated  and  agreed  by  and 
between  Mr.  Allan  Pomeroy,  attorney  for  Peti- 
tioner Shirley  Doores,  and  myself  as  Assistant 
United  States  Attorney,  that  the  deposition  of  Shir- 
ley Doores  may  be  taken  at  1905  Smith  Tower, 
Seattle,  Washington,  on  this  12th  day  of  August, 
1949,  at  two  o'clock  p.m. 
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It  is  further  stipulated  by  and  between  respective 
counsel  that  statutory  notice  for  the  taking  of  such 
deposition  is  waived. 

It  is  further  stipulated  that  the  signature  to  the 
deposiion  is  waived;  and  that  all  objections  includ- 
ing as  to  form,  materiality,  relevancy,  and  compe- 
tency as  to  any  and  all  questions  and  answers  are 
reserved  until  the  time  of  trial,  and  they  are  not 
deemed  to  be  waived  by  failure  to  take  same  during 
the  examination. 

Mr.  Pomeroy :    That  is  agreeable. 

DEPOSITION  OF  SHIRLEY  DOORES 

SHIRLEY  DOORES 

being  first  duly  sworn,  was  examined  and  testified 
on  oath  as  follows : 

Direct  Examination 

By  Mr.  Freeman : 

Q.     What  is  your  name,  please  ? 

A.     Shirley  Doores. 

Q.     Is  that  Miss  or  Mrs.  ?  [18] 

A.  My  name  is  really  Mrs.  Shirley  Rock,  but 
this  case  was  under  the  name  of  Shirley  Doores. 

Q.  You  are  presently  known  as  Mrs.  Shirley 
Rock?  A.    Yes. 

Q.  I  will  refer  to  you,  if  you  don't  mind,  as 
Shirley  Doores  during  the  taking  of  this  deposition. 

A.     That  is  all  right. 

Q.  Miss  Doores,  you  are  the  Petitioner  in  this 
matter — that  is,  you  have  filed  a  petition  in  federal 
court  seeking  to  recover  some  $6,150  taken  from 
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(Deposition  of  Shirley  Doores.) 
your  possession  some  time  during  May,  1944,  just 
previous  to  the  trial  of  the  Clayton-Doores  extortion 
case  %  A.     Yes. 

Q.  Now,  Miss  Doores,  that  $6,150  was  taken  from 
your  possession  how?  How  was  it  taken — just  for 
the  record?  Was  it  located  in  a  safe  deposit  box  or 
where?  A.     Yes,  I  voluntarily  turned  it  over. 

Q.     All  of  the  $6,150?  A.     Yes. 

Q.  I  think  there  was  $5,950  located  in  the  safety 
deposit  box  at  the  Old  National  Bank  in  Spokane, 
and  wasn't  there  an  additional  $200  in  the  safety 
deposit  box  at  the  First  National  Bank  in  Spokane  ? 

A.     Yes. 

Q.  So  that  there  was  a  total  of  $6,150  that  you 
are  seeking  [19]  to  recover  in  all  ?  A.     Yes. 

Q.  Now,  3^ou  say  you  voluntarily  turned  it  over 
the  the  government  ?  A.     Yes,  I  did. 

Q.     To  whom  ? 

A.  To  Ed  Connelly.  No,  I  am  not  sure  he  was 
there  that  time.  Possibly  he  wasn't.  But  Mr. 
Bezona  and 

Q.     And  Mr.  Smith  of  the  F.  B.  I.  ? 

A.  I  don't  remember  any  of  the  names,  Mr. 
Freeman,  but  Mr.  Anderson. 

Q.     Do  you  remember  Mr.  Albright  ? 

A.  I  don't  believe  Mr.  Albright  was  there,  al- 
though I  am  not  sure  of  that.  I  don't  exactly  re- 
member how  many  were  there.  There  were  several 
in  there  that  day.  I  remember  Mr.  Bezona.  Yes, 
Mr.  Albright  was  there,  too,  and  the  federal  men. 
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(Deposition  of  Shirley  Doores.) 

Q.  Now,  prior  to  the  time  you  and  these  officers 
were  down  to  the  Old  National  Bank  in  Spokane  you 
had  a  discussion  with  Mr.  Connelly  in  his  office  in 
the  United  States  Attorney's  office  in  Spokane? 

A.    Yes,  I  did. 

Q.  What  was  the  crux  of  that  conversation  with 
respect  to  this  money? 

A.  Oh,  Mr.  Connelly  asked  me  if  I  had  any 
money  on  me  and  I  [20]  said,  ''Mr.  Connelly,  I  can 
turn  you  over  an  amount  of  money.  I  am  not  saying 
it  is  Teed's.  It  is  my  money.  I  can  turn  it  over 
to  you." 

Q.  Who  was  present  in  his  office  at  the  time  that 
conversation  took  place  ? 

A.  I  remember  Mr.  Anderson  being  there  and 
someone  else,  but  I  don't  remember  who. 

Q.     Do  you  recall  Mr.  Albright  being  there? 

A.     No,  I  don't. 

Q.     Or  any  of  the  F.  B.  I.  men  ? 

A.  Yes,  I  am  quite  sure  there  was  one  man, 
there.  They  had  taken  me  over,  and  coming  back 
we  were  in  the  car,  and  in  the  car  they  had  asked 
me,  ' '  Shirley,  have  you  got  any  money  ?  You  would 
be  better  off  to  turn  it  over  to  this  man,  and  if  it  is 
your  own,  it  can  be  proven  so,  and  you  will  be  able 
to  keep  it."  So  I  think  there  were  two  men  that 
was  in  the  car  that  day.  I  definitely  remember  Mr. 
Anderson  because  he  was  the  one  who  brought  me 
from  the  city  jail  to  Commissioner  Kelly. 

Q.  Was  that  the  same  day  that  you  were  in  Mr. 
Kelly's  office? 
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A.  That  was  the  same  day.  Now,  wait  a  minute. 
I  don't  remember  whether  I  met  him  or  whether 
they  called  me  and  told  me,  but  I  am  quite  sure  we 
were  up 

Q.     To  Mr.  Connelly's  office. 

A.     And  he  said,  "Go  ahead  and  take  her  out." 

Q.  Can  you  place  in  your  mind  the  approximate 
date  of  the  conversation  with  Mr.  Connelly  in  his 
office? 

A.     I  asked  to  speak  to  Mr.  Comielly  alone. 

Q.  Would  you  say  that  was  some  time  in  May 
1944  approximately? 

A.     I  was  arrested  in  May,  is  that  right? 

Q.     I  think  so ;  early  May. 

A.  Maybe  it  was  four  or  five  or  six  days  after  I 
[was  arrested  or  three  days. 

Q.  Now,  you  don't  recall  specifically  whether 
[Smith  of  the  F.  B.  I.,  one  of  the  F.  B.  I.  agents, 
(was  in  the  office  ? 

A.     No,  I  don't  although  I  think  I  have  seen  him. 

was  in  rather  bad  condition  that  day. 

Q.  And  at  that  time  you  advised  Mr.  Comielly 
that  you  had  some  money  in  your  safety  deposit 
box  ?  A.     I  will  tell  you 

Mr.  Pomeroy :  Just  answer  the  question  he  asks. 
Don't  volunteer  a  lot  of  stuff,  but  wait  until  he  asks 
the  question.  A.     Yes. 

Q.  And  at  that  time  did  you  advise  Mr.  Connelly 
that  you  had  some  money  in  your  safe  deposit  box  ? 

A.     Mr.   Connelly  informed  me  that  they  were 
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taking  my  picture  aroimd  to  all  the  banks  and 
safety  deposit  boxes,  and  if  I  had  any  money,  sooner 
or  later  it  would  be  found.  He  said,  "There  is  no 
use  for  all  you  people  to  be  in  trouble."  [22]  I  had 
told  Mr.  Connelly  Mr.  Clayton  had  nothing  whatso- 
ever to  do  with  it,  and  when  he  spoke  about  the 
money  I  said,  "The  only  thing  I  can  do  is  give  you 
my  money." 

Q.  Did  you  mention  at  that  time  how  much 
money  you  had  in  the  safety  deposit  box  ? 

A.    No. 

Q.  You  did  specifically  tell  him,  however,  it 
wasni't  your  money  at  that  time  f 

A.  I  told  him  it  was  not  Teed's  money.  I  said 
it  was  my  money  and  not  Teed's  money. 

Q.  Did  you  go  from  there,  Mr.  Connelley's  office, 
down  to  the  safety  deposit  box  at  the  Old  National 
Bank? 

A.  I  went  out  to  my  home  first  and  from  my 
home  back  to  the  safety  deposit  box. 

Q.    I  did  not  hear  you. 
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I  went  from  my  home  to  the  box. 
To  the  Old  National  Bank?  A.    Yes. 

And  that  box  was  under  whose  name? 
I  had  it  under  the  name  of  Vera  Wilson. 
Who  is  Vera  Wilson  ? 

I  used  it  as  an, — well 

Vera  Wilson  was  an  alias  of  yours? 

Yes. 

Who  was  present  at  the  time  the  safety  de- 
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posit    box    at    [23]    the    Old    National    Bank   was 

opened, — to  the  best  of  your  recollection? 

A.  Mr.  Anderson,  Mr.  Bezona,  Mr.  Albright,  and 
the  other  man  I  don 't  remember. 

Q.  Do  you  recall  whether  any  of  the  F.  B.  I. 
agents  were  there? 

A.     Yes,  I  believe  there  was. 

Q.     You  don't  recall  any  of  their  names'? 

A.     No. 

Q.  How  much  was  taken,  do  you  recall,  from 
that  safe  deposit  box  ?  How  much  money  ? 

A.     $5,950. 

Q.     In  currency?  A.     Yes. 

Q.     All  in  currency?  A.    Yes. 

Q.  Do  you  recall  the  denominations  of  those 
bills? 

A.  I  think  there  was  some  fifties  and  hundreds. 
I  don't  remember  whether  there  was  any  smaller 
than  that  or  not. 

Q.  And  to  whom  did  you  give  it?  Did  you  take 
them  out  of  the  safe  deposit  box  yourself  ? 

A.  No,  they  opened  the  box  themselves  and  took 
it  out. 

Q.  What  happened  to  the  key  to  that  box?  Did 
you  have  it  in  your  possession  prior  to  the  opening 
of  the  box  ?  A.     Yes,  I  did.  [24] 

Q.     What  did  you  do  with  the  key  ? 

A.     They  took  the  key. 

Q.     You  gave  them  the  key?  A.     Yes. 

Q.     Now,  after  the  box  was  opened  this  money 
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was  taken  from  the  box  by  whom,  do  you  recall? 

A.     They  were  all  standing  aromid  there. 

Q.     Was  the  money  counted  in  your  presence? 

A.    Yes. 

Q.  Did  you  make  any  statement  to  these  officers 
as  the  money  was  being  taken  out  of  the  box  that 
the  money  was  yours  ? 

A.  The  only  thing  I  said  was,  it  wasn't  Dr. 
Teed's  money. 

Q.     It  wasn't  Dr.  Teed's  money? 

A.     That  is  right. 

Q.  Did  you  make  any  statement  as  to  whose 
money  it  was  ?  A.    Yes. 

Q.     What  statement  did  you  make  ? 

A.     I  said  my  father  had  given  me  the  money. 

Q.     You  said  your  father  gave  you  all  the  $5,950  ? 

A.  Yes,  I  did.  In  fact,  he  gave  me  more  than 
that. 

Q.     He  gave  you  more  than  that  ?  A.     Yes. 

Q.  Now,  do  you  recall  there  was  an  additional 
$200  taken  from  the  safe  deposit  box  at  the  First 
National  Bank  of  Spokane?   Is  that  right?  [25] 

A.     Yes. 

Q.    Were  you  present  at  the  time  that  was  taken? 

A.    No. 

Q.  Did  you  make  any  statement  to  anyone  as  to 
whose  money  that  $200  was?  A.     No. 

Q.  Is  it  not  a  fact  that  you  said  the  $200  which 
was  taken  from  the  box  at  the  First  National  Bank 
belonged  to  your  father? 
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A.     I  could  have,  but  I  don 't  remember. 

Q.  And  is  it  your  recollection  now  with  refer- 
ence to  the  $5,950  taken  from  the  safe  deposit  box 
at  the  Old  National  Bank  at  Spokane  that  you  said 
to  the  officers  that  that  was  your  father's  money  or 
given  to  you  by  your  father  I 

A.     Yes,  I  think  so. 

Q.  You  said  that  was  your  money  given  to  you 
by  your  father  *?  A.     Yes. 

Q.  Now,  do  you  recall,  Miss  Doores,  stating  at 
the  time  you  were  in  Mr.  Connelly's  office  or  later 
at  the  Old  National  Bank  at  Spokane, — to  any  of 
these  officers  or  to  Mr.  Connelly  or  any  of  the 
F.  B.  I.  operatives  that  this  money  belonged  to  Dr. 
Teed?  A.     If  I  did,  I  don't  remember  it. 

Q.     If  you  did,  you  don't  remember  it? 

A.     No.  [26] 

Q.     Would  you  say  that  you  did  not  ? 

A.  I  frankly  don't  remember.  I  was  under  the 
influence  of  narcotics. 

Q.  Now,  Miss  Doores,  how  many  days  had  you 
been  in  jail  prior  to  the  time  those  boxes  were 
opened  1 

A.  I  had  been  in  jail, — I  believe  it  was  from  a 
Wednesday  to  Monday,  but  we  went  out  to  the  house 
first, — my  home. 

Q.  Do  you  advise  us  now  that  you  had  some 
narcotics  at  your  home?  A.     Yes,  I  did. 

Q.  You  were  under  the  influence  of  narcotics  at 
the  time  you  went  to  the  box?  A.     Yes. 
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Q.     From  whom  did  you  get  the  narcotics? 

A.  I  did  not  get  them  from  anyone.  They  were 
in  the  bathroom.  I  went  in  and  got  them. 

Q.  And  from  your  home  you  went  directly  to 
the  box  at  the  bank  *?  A.    Yes. 

Q.  Then  I  understand  that  during  the  time  of 
the  conversation  in  Mr.  Connelly's  of&ce  you  were 
not  under  the  influence  of  narcotics  ? 

A.     I  was  sick. 

Q.    You  were  sick? 

A.     I  was  so  sick  I  could  hardly  move.  [27] 

Q.  Do  you  recall  quite  plainly  the  conversation 
that  took  place  in  Mr.  Connelly's  office? 

A.     Not  everything,  no. 

Q.  Do  you  recall  fairly  well  the  conversation 
that  took  place  between  you  and  the  officers  down 
at  the  Old  National  Bank  at  Spokane  in  the  safety 
deposit  vault?  A.     No,  I  don't. 

Q.  Now,  Miss  Doores,  your  petition  for  the  re- 
turn of  this  money,  the  $6,150,  is  on  the  basis 
that  it  is  your  money?  A.    Yes. 

Q.  And  that  it  is  not  and  never  was  Dr.  Teed's 
money,  is  that  right?  A.     Yes. 

Q.  Miss  Doores,  after  that  money  was  taken 
from  your  safe  deposit  boxes  in  the  First  National 
and  the  Old  National  banks  at  Spokane  did  you 
subsequently  make  to  anyone  any  statement  to  the 
effect  that  it  was  your  money  and  not  Dr.  Teed's? 

A.     I  said  that  in  counting  the  money. 

Q.     Where  was  that? 
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A.     Right  in  the  place;  right  in  the  bank. 

Q.  Right  in  the  bank.  But  I  mean  later,  after 
you  had  left  the  bank.  Did  you  ever  inform  any- 
one it  was  your  money  and  not  Dr.  Teed's  money? 
Did  you  make  any  claim  to  any  of  that  money  or 
for  the  return  of  it  ?  [28]  A.    At  the  time  ? 

Q.  No,  later.  Subsequently.  After  the  money 
was  taken  from  the  safe  deposit  box. 

A.     The  suing  case  was  brought  against 

Q.     The  suing  case?  A.    Yes,  by  Dr.  Teed. 

Q.     By  Dr.  Teed  against  you? 

A.  Yes.  Then  Dr.  Teed  started  suit  against  me 
for  what  was  supposed  to  be  $14,000  I  took  from 
him. 

Q.  What  has  that  to  do  with  the  question  I 
asked  you  ? 

A.  Well,  they  put  the  hold  on  the  home  and  the 
car,  and  said  the  money  would  be  held  in  Mr.  Con- 
nelly's office. 

Q.     The  $6,150?  A.     Yes. 

Q.  Did  you  at  that  time  make  your  claim  for 
the  return  of  this  money  to  you  ? 

A.     I  don't  remember  whether  I  did  or  not. 

Q.  As  a  matter  of  fact.  Miss  Doores,  since  the 
day  this  money  was  taken  from  the  safety  deposit 
box  you  made  no  claim  for  the  return  of  this 
money,  is  that  right  ? 

A.    Yes,  I  tried  to  get  Gleason — Harold  Grleason. 

Q.     Did  you  go  up  and  see  Mr.  Connelly  again 
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about  the  return  of  this  money? 

A.  I  did  not  see  Mr.  Connelly  about  it.  After 
I  got  my  sentence  I  tried  to  pay  Mr.  Clayton's 
fine.  [29] 

Q.  Your  only  basis  then  on  which  you  seek 
to  recover  this  money  is  that  it  is  yours,  is  that 
right?  A.     That  is  right. 

Q.  You  make  no  contention  it  was  unlawfully 
seized  from  you? 

A.  I  had  already  spent  what  I  had  gotten  from 
Dr.  Teed. 

Q.  I  am  talking  about  this  money.  You  volun- 
tarily turned  the  money  over  to  Mr.  Connelly  as 
a  federal  officer?  A.    Yes. 

State  of  Washington, 
County  of  King — ss. 

I,  James  R.  Royse,  a  notary  public  in  and  for 
the  State  of  Washington  residing  at  Seattle  in 
said  county  and  state  do  hereby  certify: 

That  the  annexed  and  foregoing  pre-trial  oral 
examination  of  Shirley  Doores,  Petitioner,  as  an 
adverse  witness  at  the  request  of  plaintiff  was  taken 
before  me  on  the  12th  day  of  August,  1949,  begin- 
ning at  the  hour  of  two  o'clock  p.m.  in  room  1905, 
Smith  Tovv^er  building,  Seattle,  Washington,  pur- 
suant to  oral  stipulation  between  counsel  and  was 
thereafter  reduced  to  typewriting  under  my  per- 
sonal direction;  and 

I  certify  that  the  above  named  witness  before 
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examination  was  by  me  duly  sworn  to  testify  to 
the  truth,  the  whole  truth,  and  nothing  but  the 
truth;  and 

That  the  requirement  as  to  the  signing  of  this 
testimony  by  said  witness  was  by  counsel  expressly 
waived ;  that  this  [30]  pre-trial  oral  examination  as 
heretofore  annexed  is  a  full,  true  and  correct  tran- 
scription of  all  the  testimony  of  said  witness  in- 
cluding questions,  answers,  and  statements  of  coun- 
sel; and 

That  this  pre-trial  oral  examination  has  been  re- 
tained by  me  for  the  purpose  of  filing  with  the 
Clerk  of  the  United  States  District  Court  in  the 
United  States  Court  House  at  Spokane,  Washing- 
ton; and 

Lastly,  I  certify  that  I  am  not  connected  with 
or  related  to  any  of  the  parties  to  said  action  or 
their  respective  counsel,  and  I  am  not  interested 
in  the  event  of  the  cause. 

In  witness  whereof  I  have  hereunto  set  my  hand 
and  affixed  my  notarial  seal  this  15th  day  of  Au- 
gust, 1949. 

/s/  JAMES  R.  ROYSE, 
Notary  Public  for  the  State  of  Washington,  resid- 
ing at  Seattle. 

(Notarial   seal   affixed,    commission    expires 
Dec.  3,  1951.)  [31] 
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The  Court:  Do  you  wish  to  proceed,  then,  Mr. 
Lowe,  or  would  you  prefer  to  have  Mr.  Freeman? 

Mr.  Freeman:  Well,  your  Honor,  I  think  prob- 
ably we  should  finish  Miss  Doores'  part  of  the 
case.  We  have  some  testimony  here  in  refutation 
of  her  representations. 

The  Court:  I  think  that  might  be  the  orderly 
way  to  do  it. 

The  Clerk:  On  the  offer  made  jointly  by  Mr. 
Lowe  and  Mr.  Freeman  I  don't  believe  the  record 
is  clear  that  you  have  admitted  those  exhibits. 

The  Court:  The  record  may  show  that  identi- 
fication number  2  offered  by  the  United  States, 
the  record  which  includes  the  original  exhibits,  w^ill 
be  admitted  in  evidence. 

Mr.  Lowe:  The  record  will  show  that  Dr.  Teed 
joins  in  the  offer. 

The  Court:  Yes,  that  Dr.  Teed  joined  in  the 
offer  of  the  exhibit. 

(Whereupon,   U.   S.   A.   Exhibit  No.   2   for 
identification  was  admitted  in  evidence.) 

SAMUEL  D.  SMITH 

called  as  a  witness  on  behalf  of  the  United  States, 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Freeman: 

Q.     Will  you  give  us  your  name,  please? 
A.     Samuel  D.  Smith. 
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Q.     What  is  your  occupation,  Mr.  Smith?  [32] 

A.  I  am  a  special  agent  of  the  Federal  Bureau 
of   Investigation. 

Q.     How  long  have  you  been  a  special  agent '^ 

A.     Since  March  of  1940. 

Q.  You're  presently  stationed  in  Kansas  City, 
Mr.  Smith?  A.     Yes,  sir. 

Q.    Were  you  stationed  at  one  time  in  Spokane  ? 

A.     I  was. 

Q.     During  the  year  1944?  A.    Yes,  sir. 

Q.  Did  you  take  part  in  the  investigation  of 
the  George  Clayton- Shirley  Doores  extortion  case? 

A.     Yes,  sir. 

Q.  As  a  matter  of  fact  you  were  in  charge  of 
the  investigation  on  behalf  of  the  Federal  Bureau 
of  Investigation,  is  that  so?  A.     Yes,  sir. 

Q.  Mr.  Smith,  were  you  present  at  a  conversa- 
tion between  Shirley  Doores  and  Mr.  Connelly  in 
Mr.  Connelly's  office  in  the  Federal  Building  here 
in  Spokane  sometime  during  the  spring  of  1944? 

A.     I  was. 

Q.  To  your  knowledge  were  you  present  with 
her  in  Mr.  Connelly's  office  on  more  than  one  ac- 
casion  ? 

A.  Not  after  her  arrest;  I  don't  recall  of  any 
other  occasion  [33]  except  one  time  she  requested 
to  come  over  to  see  Mr.  Connelly. 

Q.    After  her  arrest?  A.     That's  right. 

Q.  Then  according  to  your  recollection  you  were 
present  with  her  in  Mr.  Connelly's  office  twice  sub- 
sequent to  her  arrest  in  the  spring  of  1944? 
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A.  I  believe  it  was  twice.  I'm  not  sure  about 
the  second  time.    I'm  positive  I  was  there  one  time. 

Q.  That  was  prior  to  the  trial  of  the  criminal 
case?  A.     That's  right. 

Q.  Mr.  Smith,  while  you  were  so  in  Mr.  Con- 
nelly's office  in  the  presence  of  Miss  Doores  and 
Mr.  Connelly  was  any  conversation  had  in  your 
presence  between  Miss  Doores  and  Mr.  Connelly 
and  yourself  relative  to  a  sum  of  money  on  deposit 
in  either  the  Old  National  or  First  National  Bank 
in  Spokane,  in  a  deposit  box  rented  by  Shirley 
Doores  ? 

A.  She  told  Mr.  Connelly  that  the  money  in 
question  was  in  the  Old  National  Bank  in  a  lock 
box. 

Q.  Did  she  amplify  that  a  little  bit  as  far  as 
the  money  in  question  was  involved? 

A.  If  I  can  recall  exactly  the  words  she  said, 
she  said,  "Ed,  the  money  is  in  the  lock  box  in  the 
Old  National  Bank,  and  I'll  give  them  the  key  to 
get  in  the  lock  box.  It's  out  at  the  house."  Those 
are  the  words  that  I  recall  her  [34]  using. 

Q.  Did  she  at  that  time  in  Mr.  Connelly's  office, 
Mr.  Smith,  say  whose  money  was  in  her  box? 

A.     Not  in  Mr.   Connelly's  office. 

Q.  She  did  not  make  any  statement  as  to  Dr. 
Teed  then? 

A.  Specific  statement;  she  referred  to  it  as  "the 
money. ' ' 

Q.     As  "the  money"?  A.     That's  right. 
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Q.  Now,  after  the  conversation  was  completed 
in  Mr.  Connelly's  office  where  did  you  go  then,  Mr. 
Smith? 

A.  We  went  out  to  her  home  out  here  in  the 
valley,  I've  forgotten  the  exact  address. 

Q.     With  Shirley? 

A.  That's  right,  Mr.  Allbright,  Mr.  Anderson, 
Mr.  Bezona,  and  myself. 

Q.  Now,  who  beside  yourself  and  Miss  Doores 
was  present  in  Mr.  Connelly's  office  in  the  conver- 
sation you  just  referred  to? 

A.     I   don't  recall  anyone. 

Q.     Just  the  three  of  you? 

A.     Just  the  three  of  us. 

Q.  After  you  went  to  Shirley  Doores'  home, 
where  did  you  go  then? 

A.  We  went  in  her  home.  We  had  searched 
her  home  prior  to  that  time  looking  for  the  key. 
She  said,  ''There's  no  need  [35]  to  look  any  fur- 
ther, I'll  show  you  where  the  key  is"  and  she  gave 
us  the  key  at  that  time  to  the  lock  box. 

Q.  Was  she  at  any  time  out  of  your  sight  while 
she  was  in  her  home?  A.     Not  as  I  recall. 

Q.    You  saw  her  take  no  narcotics? 

A.  No,  sir.  As  a  matter  of  fact,  we  had  searched 
the  house  and  taken  all  that  we  thought  looked 
like  morphine  at  the  time  before  that. 

Q.  You  knew  that  she  had  been  a  narcotic  ad- 
dict for  many  years?  A.     Yes,  sir. 

Q.  After  you  left  her  home  where  did  you 
then  go? 
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A.     Came  back  to  the  Old  National  Bank. 

Q.     With  Shirley  Doores'?  A.     Yes,  sir. 

Q.  Now,  what  was  done  there,  in  your  own 
words,  Mr.  Smith? 

A.  She  had  given  us  the  key,  and  when  we 
arrived  and  the  box  was  pointed  out  as  to  number 
in  the  presence  of  Mr.  Bezona,  Mr.  Anderson,  Mr. 
Allbright  and  myself,  she  says,  "Go  ahead  and 
open  it." 

Q.  First,  do  you  recall  in  whose  name  was  that 
box? 

A.  I  thought  it  was  Velma  or  Vera  Wilson;  I 
forget  the  first  name.  I  thought  it  was  Velma,  it 
might  have  been  Vera;  I  know  the  last  name  was 
Wilson.  The  box  was  opened,  the  [36]  gentleman 
at  the  bank  who  has  charge  of  the  lock  boxes  was 
present;  there  was  a  stack  of  money  in  the  lock 
box.  It  was  taken  out,  and  underneath  the  money 
was  an  envelope  which  contained  a  deed  to  some 
property  some  place.  That  was  looked  at  and  put 
back  in  the  box,  then  Mr.  Bezona  and  the — I'm 
not  sure  about  the  gentleman  at  the  bank,  I  believe 
Mr.  McWilliams  was  his  name,  counted  the  money, 
and  Mr.  Bezona  counted  the  money,  and  all  of  us 
was  standing  there  watching  the  counting  of  the 
money  being  made. 

Q.  During  that  time  or  at  the  time  the  box  was 
opened  did  Shirley  Doores  make  any  statement  as 
to  that  money  or  the  ownership  of  it? 

A.     She  did. 
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Q.     What  did  she  say? 

A.  She  said,  ^'This  is  part  of  the  $14,000  I  took 
from  Dr.  Teed."  She  referred  to  Dr.  Teed  as  the 
sucker;  she  didn't  use  his  name  as  such,  Dr.  Teed, 
but  the  ''sucker." 

Q.     Did  she  mention  the  name  Dr.  Teed  at  all? 

A.  I  later  asked  her  if  she  meant  Dr.  Teed,  and 
she  said  she  meant  Dr.  Teed. 

Q.  Was  the  money  counted  at  that  time,  Mr. 
Smith?  A.     Yes,  sir,  it  was  counted. 

Q.     How  much  was  th^re?  A.     $5,950.00. 

Q.     In  what  denominations? 

A.  As  I  recall  there  were  some  twenties,  fifties, 
and  hundreds,  I  think  that's  the  way  it  was. 

Q.  Now,  was  any  other  statement  made  by  Shir- 
ley Doores  at  the  time  in  addition  to  what  you 
have  already  stated  concerning  the  ownership  of 
this   money  ? 

A.  Not  right  at  that  particular  time.  There 
was  a  statement  she  made  to  me  later  on,  or  just 
before 

Q.     When  was  this? 

A.     It  was  later  on,  I'm  sure. 

Q.     The  same  day? 

A.  Yes,  it  was  the  same  day,  about  the  times 
hat  she's  make  her  deposits  would  be  the  days 
— I  asked  her  if  she  went  to  the  bank  after  each 
collection  from  Dr.  Teed,  and  she  said  she  did, 
and  put  the  money  in  the  deposit  box,  that  she'd 
get.     I  don't  know  whether  that  was  there  at  the 
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bank  or  back  up  here  at  the  office  or  just  where  it 

was,  but  I  recall  it  was  that  day. 

Q.  Now,  back  clown  at  the  safe  deposit  box, 
Mr.  Smith,  to  whom  was  the  $5,950.00  turned  over  ? 

A.     Mr.  Bezona  took  possession  of  it. 

Q.  Who  was  present  at  the  opening  of  that  box  ? 
Were  Detectives  Allbright  and  Anderson  there? 

A.     Yes,  sir. 

Q.  Anyone  else  besides  yourself  and  Bezona  and 
Shirley?  [38] 

A.  Mr.  McWilliams,  the  officer  of  the  bank,  was 
there,  maybe  Ray  Lamb,  I  think  Ray  was  there, 
and  maybe  Luther  Glass.  Lamb  and  Glass  were 
agents.  Lamb  and  Glass,  I'm  not  sure  about  their 
presence,  I  just  can't,  but  I  know  they  worked  with 
me  that  day,  but  whether  they  were  right  there  at 
the  bank  I  don't  know.  I  think  Lamb  was  present, 
I'm  pretty  sure  he  w^as. 

Mr.  Freeman:     You  may  inquire. 

Cross-Examination 
By  Mr.  Lowe: 

Q.  Just  to  complete  the  record,  the  Mr.  Bezona 
to  wdiom  you  then  refer  was  then  the  United  States 
Marshal  for  this  district  and  is  still  the  United 
States  Marshal  for  this  district? 

A.     Yes,   sir. 

Q.  I  wanted  to  make  a  record  of  that.  In  Mr. 
Connelly's  office  prior  to  the  reference  by  Miss 
Doores  or  Mrs.  Doores  or  whatever  her  name  is 
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to  the  money  being  in  the  Old  National  Bank,  I 
take  it  there  had  been  some  discussion  of  the  money 
which  had  been  taken  from  Dr.  Teed? 

A.  I  believe  Mr.  Connelly  had  asked  her  where 
the  money  was,  and  she  said  the  money  is  in  the 
Old  National  Bank.  I  can't  remember  the  exact 
terms  that  was  used. 

Q.  No,  I  understand,  but  the  point  I  was  try- 
ing to  make  that  would  clarify  the  court's  mind 
was  that  the  subject  matter  under  discussion  was 
money  which  this  woman  had  gotten  [39]  from  Dr. 
Teed,  is  that  correct? 

A.     That's  right,  along  with  other  matters,  too. 

Q.  Yes,  that's  already  in  the  record.  I  wanted 
to  clarify  that,  Mr.  Freeman.  Well,  you  didn't 
ride  over  from  the  jail  with  the  lady  to  Mr.  Con- 
nelly's office,  I  take  it,  did  you? 

A.  Sir,  I've  forgotten,  I  don't  know  whether 
I  did  or  not. 

Q.  Well,  anyway,  did  she  in  your  presence  at 
any  time  during  the  conversation  with  Mr.  Connelly 
or  on  the  way  out  to  her  house  complain  of  being 
(ill  or  not  well  and  not  herself?  A.     No,  sir. 

Q.  Did  she  appear  to  you  to  be  in  noimal  men- 
tal and  physical  condition?  A.     Yes,  sir. 

Mr.  Lowe:     I  believe  that's  all. 

The  Court:  When  Miss  Doores  went  out  to  the 
house  or  when  you  took  her  out  to  her  house  she 
was  in  custody  at  that  time,  of  course? 

A.    Yes,  sir. 
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The  Court:  And  was  taken  out  of  the  jail  for 
the  purpose  of  getting  the  key  to  the  safety  de- 
posit box? 

A.  The  trip  out  to  the  house  was,  sir.  She  re- 
quested to  come  to  talk  to  Mr.  Connelly,  and  while 
there  she  requested  to  go  out  to  the  house  and  get 
the  key,  and  he  [40]  instructed  Mr.  Bezona  to  take 
her  to  the  house. 

The  Court:  I  assume,  then,  that  somebody  kept 
an  eye  on  her  while  she  was  at  the  house*? 

A.     Yes,  sir. 

The  Court :  Would  it  have  been  possible  for  her 
to  take  narcotics  without  being  observed? 

A.  I  don't  think  it  could  have  been;  I  don't 
think  we  allowed  her  to  go  in  the  bathroom  alone; 
I  think  Mr.  Anderson  stood  right  at  the  door. 

The  Court:  Did  she  show  any  evidence  of  being 
under  the  influence  of  narcotics  at  the  bank? 

A.     No,  sir. 

Redirect  Examination 
By  Mr.  Freeman: 

Q.     Where  did  she  get  the  key? 

A.  It  was  in  the  pasteboard  roller  around  which 
the  toilet  paper  is  wrapped,  in  the  bathroom,  you 
know  those  clamps  that  clamp  at  the  end  of  the 
toilet  paper  roll,  the  key  was  in  that. 

Q.     Did  you  observe  that  yourself? 

A.     I  did,  sir. 
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Recross-Examination 
By  Mr.  Lowe: 

Q.  Mr.  Smith,  you  referred  to  having  searched 
the  house  looking  for  the  key;  did  I  understand 
you  to  say  that?  A.     That's  right. 

Q.  So  you  had  known  before  this  time  she  had 
a  safe  deposit  [41]  box?  A.     Yes,  sir. 

Q.  Had  she  told  you  that,  or  did  you  learn  by 
investigation  ? 

A.  We  learned  exactly  the  way  it  was  regis- 
tered by  investigation;  she  did  not  tell  us  that. 

Q.  I  thought  there  might  have  been  some  con- 
versation with  her  prior  to  that  time  about  having 
a  box  with  money  in  it,  before  she  came  to  Mr. 
Connelly's  office. 

A.  There  was  some  discussion  about  the  one 
at  the  First  National. 

Q.  If  I  may,  with  reference  to  the  money  in 
this  box  at  the  First  National,  that  I  believe  was 
$200.00?  A.    Yes,  sir. 

Q.  Did  you  hear  her  make  any  statement  as  to 
where  she  had  gotten  that  money,  as  distinguished 
from  money  in  the  Old  National? 

A.  There  was  a  statement  made  by  her;  it  w^as 
in  an  envelope,  and  I  think  she  gave  us  the  key 
to  that  lock  box  without  any  argument  at  all.  She 
said  that  money  belongs  to,  I  don't  know  whether 
she  said  ''my  father"  or  some  relative.  It  could 
have  been  her  father.  It  was  a  relative,  I  don't 
remember  which. 
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Mr.  Lowe:     I  think  that's  all. 
Mr.  Freeman:     That's  all. 

(Whereupon,   there  being  no  further  ques- 
tions, the  [42]  witness  was  excused.) 

HARRY  C.  ALLBRIGHT 

called  as  a  witness  on  behalf  of  the  United  States, 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Freeman: 

Q.    Your  name,  please,  sir? 

A.     Harry  C.  Allbright. 

Q.  I  understand,  Mr.  Allbright,  you're  presently 
a  retired  city  detective? 

A.     Yes,  sir,  last  August. 

Q.  You  were  a  detective  employed  in  the  Spo- 
kane Police  Department  in  the  years  1943  and 
1944,  were  you  not,  Mr.  Allbright  ?  A.     I  was. 

Q.  Were  you  acquainted  with  Shirley  Doores  at 
that  time,  1944?  A.     Yes. 

Q.  Mr.  Allbright,  were  you  present  with  Mr. 
Bezona,  Mr.  Smith,  and  several  others  at  the  open- 
ing of  a  safe  deposit  box  in  the  name  of  Vera  Wil- 
son at  the  Old  National  Bank  in  Spokane  in  the 
spring  of  1944?  A.     I  was. 

Q.  Who  else,  to  the  best  of  your  recollection, 
was  also  there,  Mr.  Allbright? 

A.  Anderson,  Smith,  Bezona,  myself,  and  I  be- 
lieve Mr.  McWilliams  of  the  bank,  as  I  recall.  [43] 
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Q.  Now  just  tell  us  in  your  own  words,  Mr.  All- 
bright, what  took  place  at  the  safe  deposit  box  or 
the  safe  deposit  A^ault  of  the  bank  when  you  were 
there.  First,  let's  see  if  we  can  place  that  date 
a  little  more  specifically.  Can  you  recall  approxi- 
mately what  month? 

A.     I  think  it  was  May  29. 

Q.     Of  1944?  A.     1944. 

Q.  Yes;  just  tell  us  what  transpired  there  that 
— was  it  morning,  or  afternoon? 

A.  I  believe  it  was  in  the  late  morning.  We 
had  went  into  the  bank,  and  the  operator  of  the 
safety  deposit  boxes  down  there  had  taken  the  key, 
and  he  opened  the  box. 

Q.     Taken  the  key  from  whom,  Mr.  Allbright? 

A.     From  Mr.   Smith. 

Q.     From  Mr.  Smith? 

A.  Yes,  and  he  opened  the  deposit  box,  and  Mr. 
Smith,  I  believe,  if  I  remember  right,  had  him  take 
the  money  out  of  the  box,  and  at  that  time  it  was 
counted  out  in  front  of  her  and  in  front  of  the 
Marshal,  and  was  later  turned  over  to  the  Marshal 
and  the  Marshal  re-counted  it,  and  then  he  got  him- 
self a  safety  deposit  box  there  at  the  bank  and  left 
the  money  in  the  bank. 

Q.     Do  you  recall  how  much  was  in  the  box? 

A.     $5,950.00.  [44] 

Q.     In  what  denominations? 

A.  As  I  remember,  it  was  twenties,  fifties  and 
hundreds. 
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Q.  Now,  Mr.  Allbright,  at  the  time  that  money 
was  taken  from  the  box  do  you  recall  any  state- 
ment made  by  Shirley  Doores  in  your  presence  as 
to  the  source  of  that  money? 

A.  She  had  been  asked  several  times  whose 
money  it  was,  and  she  referred  to  Dr.  Teed  as  'Hhe 
sucker. ' ' 

Q.    As  "the  sucker"? 

A.     As  who  she  got  the  money  from. 

Q.  Was  that  the  only  occasion  on  that  particu- 
lar date  on  which  you  saw  Shirley?  I  mean,  you 
did  not  see  her  in  Mr.  Connelly's  office? 

A.     No,  I  did  not. 

Q.     Or  did  you  go  out  to  her  home? 

A.     Yes,  I  was  out  at  the  home. 

Q.  Was  she  under  your  surveillance  at  all  times 
while  she  was  at  the  house? 

A,     Yes,  she  was  under  all  of  ours. 

Q.     Did  she  ever  leave  your  surveillance? 

A.     No. 

Q.  Did  you  see  her  at  any  time  or  did  she  have 
opportunity  at  any  time  to  take  narcotics? 

A.  The  only  time  she  was  out  of  my  view  was 
when  she  was  in  the  bathroom,  and  Anderson  was 
standing  in  the  door  at  the  time.  [45] 

Q.     How  long  was  she  in  the  bathroom? 

A.     Oh,  a  couple  of  minutes,  I  suppose. 

Q.  For  what  purpose  did  she  go  in  the  bath- 
room ? 

A.  On  pretense  of  getting  the  key,  which  she 
did  get  out  of  the  bathroom. 
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Q.  In  wliat  mental  state  was  she  when  you  saw 
her  at  the  house?  Was  she  upset  and  nervous,  or 
did  she  appear  to  be  normal? 

A.     No,  she  seemed  to  be  perfectly  normal. 

Q.    Was  that  also  true  at  the  bank? 

A.    Yes. 

Mr.  Freeman:     I  think  you  may  cross-examine. 

Cross-Examination 
By  Mr.  Lowe: 

Q.  I  think  there's  nothing  else  except  to  clarify 
this  matter  of  getting  it  from  "the  sucker."  You 
were  at  that  time  discussing  the  money  she  had 
gotten  from  Dr.  Teed?  A.     That's  right. 

Q.  And  what  was  said  from  which  you  under- 
stood that  in  going  to  the  bank  she  was  going  to 
turn  over  the  money  that  she  had  gotten  from  Dr. 
Teed?  A.     Yes. 

Q.  Yfell,  what  in  substance  w^as  the  conversa- 
tion as  you  heard  it?  That's  what  I  wanted  to 
get  at. 

A.  Yv^ell,  all  the  way  through  she  always  men- 
tioned the  money  as  being  Dr.  Teed's  money,  but 
in  most  instances  she  [46]  referred  to  him  as  "the 
sucker. ' ' 

Mr.  Lowe:     I  think  that's  all. 

Examination  by  the  Coiu^t 

Q.  But  the  conversation  of  the  others  with  her 
and  the  whole  transaction  made  it  clear  that  "the 
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sucker"  referred  to  Dr.  Teed?  A.     Yes,  sir. 

Q.    What  jail  was  she  in? 

A.     She  was  in  the  county  jail — ^no,  the  city  jail, 
a  county  prisoner,  a  federal  prisoner. 

Q.    And  you  were  a  city  detective,   of  course, 
then?  A.    Yes,  sir. 

Q.     How  long  had  she  been  in  there,  do  you  re- 
member, at  the  time  of  this  incident? 

A.     I  think  she  had  been  in  there  two  days  at 
that  time. 

Q.     And  did  she  appear  to  be  sick  at  that  time? 

A.    No. 

Q.     Or  under  the  influence  of  narcotics? 

A.     No. 

The  Court:     That's  all  the  questions  I  have. 

(Whereupon,   there  being  no  further  ques- 
tions, the  witness  was  excused.) 

P.  B.  ANDERSON 

called  as  a  witness  on  behalf  of  the  United  States, 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Freeman: 

Q.    Will  you  give  your  name,  sir?  [47] 
A.     P.  B.  Anderson. 

Q.    You  are  presently  a  retired  detective  of  the 
Spokane  Police  Department?  A.     Yes,  sir. 

Q.     Mr.  Anderson,  during  the  years  1943,  1944 
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and  1945  you  were   a   detective   employed  b}^   the 

Spokane  Police  Department,  is  that  correct*? 

A.    Yes,  sir. 

Q.     You  knew  Shirley  Doores  ?  A.     Yes,  sir. 

Q.  Mr.  Anderson,  during  the  latter  part,  I  be- 
lieve, of  May  of  1944  were  you  present  at  the  Old 
National  Bank  with  Shirley  Doores? 

A.     I  was. 

Q.  And  Wayne  Bezona,  the  United  States  Mar- 
shal, Mr.  Smith,  and  Mr.  Allbright? 

A.     Yes,  sir. 

Q.  That  was  the  morning  of  the  29th  of  May, 
is  that  your  recollection? 

A.     Well,  about  that,  I  would  say,  yes,  sir. 

Q.  It  could  have  been,  I  take  it,  in  the  afternoon 
as  well,  is  that  right?  A.     Yes,  sir. 

Q.  Of  that  particular  day.  Now,  Mr.  Anderson, 
in  your  own  words  tell  us  what  transpired  at  the 
safe  deposit  box  on  [48]  that  particular  afternoon 
or  morning? 

A.  When  Shirley  finally  did  give  us  the  key, 
Mrs.  Doores  give  us  the  key,  why,  we  all  went  to 
the  Old  National  Bank. 

Q.     From  her  home? 

A.  Mr.  McWilliams  when  we  showed  him  the 
key,  he  knew  right  what  box  it  was,  of  course;  we 
went  down,  and  opened  it  and  found  the'  money. 

Q.  Now,  in  what  denominations  was  the  money 
in  the  box? 

A.     Twenty,  fifty,  and  one  hundred  dollar  bills. 
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Q.     And  how  much  money  was  there  ? 

A.     $5,950.00. 

Q.  Now,  at  the  time  the  box  was  opened  did 
Shirley  make  any  statement  in  your  presence  as 
to  the  source  of  that  money  ?  A.     Yes,  she  did. 

Q.    What  did  she  say,  Mr.  Anderson? 

A.     She  said,  "This  is  some  of  the  money." 

Q.  Did  she  indicate  to  you  from  whom  she  had 
obtained  that  money,  specifically  ?  A.    Yes,  sir. 

Q.    Who? 

A.     That  she  got  it  from  Dr.  Teed. 

Q.  She  said  she  got  it  from  Dr.  Teed;  now,  be- 
fore you  went  to  the  Old  National  Bank  you  were 
out  to  Shirley  Doores'  home,  is  that  correct?  [49] 

A.    Yes,  sir. 

Q.     How  long  was  she  in  her  house  there  ? 

A.     Oh,  we  were  probably  out  there  half  an  hour. 

Q.  Did  you  have  her  under  your  surveillance  at 
all  times?  A.     I  did. 

Q.     Did  she  go  in  the  bathroom? 

A.     Yes,  sir. 

Q.     For  w^hat  purpose,  did  she  say? 

A.  Well,  she  said  she  wanted  to  go  in  the  bath- 
room, and  she  would  get  the  key  for  us. 

Q.     Did  you  watch  her  while  she  was  in  there? 

A.     I  did;  I  stood  with  my  foot  in  the  door. 

Q.     How  long  was  she  in  the  bathroom? 

A.  Just  a  few  minutes,  and  I  asked  her,  "Hurry 
up  and  get  the  key,"  and  she  reached  in  the  toilet 
paper  roll  and  got  it. 
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Q.  While  you  were  in  the  house  did  she  have 
any  opportunity  or  did  she  take  any  narcotics? 

A.     Not  that  I  know  of;  I  don't  believe  she  did. 

Q.    Was  she  normal,  or  appear  normal? 

A.     She  was  normal  as  she  ever  was. 

Q.     How  about  at  the  bank? 

A.     She  was  normal. 

Q.  Would  you  say  at  either  place  she  was  under 
the  influence  of  narcotics?        A.     No,  I  wouldn't. 

Mr.  Freeman:     That's  all. 

Cross-Examination 
By  Mr.  Lowe: 

Q.  To  clarify,  the  subject  of  the  discussion  at 
Mr.  Connelly's  office  and  going  to  the  bank  was 
the  actual  money  she  had  gotten  from  Dr.  Teed, 
is  that  corre<3t?  A.     Yes,  sir. 

Q.  In  other  words,  going  back  a  little  bit,  I 
think  the  record  shows  it,  you  received  a  communica- 
tion from  the  sheriff  at  Coeur  d'Alene  that  Dr. 
Teed  had  been  defrauded  of  a  large  sum  of  money 
by  this  woman,  is  that  correct,  or  do  you  remember  ? 

A.     No,  I  think  that 

Q.  Well,  anyway,  you  learned  of  it  in  some  way, 
and  picked  her  up  in  that  connection,  and  the  whole 
discussion  was  the  money  she  got  from  Dr.  Teed? 

A.    Yes,  sir. 

Mr.  Lowe:     That's  all. 

The  Court:     Were  you  in  Mr.  Connelly's  office? 

A.  I  can't  say  that  I  was  for  sure;  I  don't  recall 
that. 
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The  Court:     Mr.  Connelly  is  deceased  now'? 
A.    Yes,  sir. 

The  Court :  And  is  no  longer  living.  I  think  the 
record  should  show  that,  perhaps.  I  have  no  further 
questions. 

(Whereupon,  there  being  no  further   ques- 
tions, the  [51]  witness  was  excused.) 

MKS.  JEAN  SHEEHY 

called  as  a  witness  on  behalf  of  the  United  States, 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Freeman: 

Q.    Your  name,  please?  A.     Jean  Sheehy. 

Q.     Mrs.   Sheehy,  where  do  you  reside? 

A.    Where  do  I  live? 

Q.    Yes. 

A.     I  live  at  Martinsdale,  Montana. 

Q.     Are  you  related  to  Shirley  Doores? 

A.     I  am;  I'm  her  sister. 

Q.  How  long  have  you  lived  at  Martinsdale, 
Montana,  Mrs.  Sheehy? 

A.    Well,  I've  been  there  since  the  fall  of  '39. 

Q.     Since  the  fall  of  1939?  A.     Yes. 

Q.  Mrs.  Sheehy,  I  understand  that  your  father, 
who  would  also  be  the  father  of  Shirley  Doores, 
lived  with  you  sometime  in  the  forties,  is  that  cor- 
rect? 

A.    Well,  I  couldn't  exactly  say  the  correct  date 
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now,  I  just  don't  remember,  but  I'm  sure  it  was 

1941. 

Q.     1941  when  he  came  to  live  with  you  % 

A.     Yes. 

Q.     You  are  married  ?  [52]  A.     Yes. 

Q.     He  came  to  live  with  you  and  your  husband, 
is  that  correct '?  A.     That's  right. 

Q.     For  how  many  years  after  he  came  to  live 
with  you  in  1941  did  he  live  with  you? 

A.     Well,  up  until  his  death  in  July  of  last  year. 

Q.     Now,  Mrs.   Sheehy,  when  your  father  came 
to  live  with  you  in  1941  where  did  he  come  from'? 

A.     Well,  he  had  been  living  in  Wyoming  with 
my  oldest  brother,  which  is  dead  too  now. 
*      Q.     Now,   are  you   acquainted   or  were   you  ac- 
quainted in  1941  with  his  financial  status? 

A.     No,  I  really  wasn't. 

Q.     Well,  did  you  know  whether  or  not,  of  your 

own  mind,  he  was  receiving  an  old  age  pension  in 

1941? 

^      A.     Well,  he  was  receiving  the  old  age  pension. 

L    Q.     In  1941? 

^     A.     What  year  he  got  it  I  couldn't  tell  you.   He 

wasn't  with  me  at  that  time. 
T     Q.     Beg  your  pardon? 

A.     He  wasn't  with  me  at  the  time  he  began  to 
get  the  old  age  pension. 

Q.     Do  you  know  of  your  own  knowledge  how 
many  years  he  was  receiving  old  age  pension? 

A.     Well,   I  really  couldn't  tell  you,  because  I 
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don't  know  [53]  what  time  he  started  getting  it, 

you  see. 

The  Court:  Was  he  receiving  it  at  the  time  he 
lived  with  you? 

A.  Well,  only  for  a  few  years.  They  cut  him 
off  after  he  come  to  live  with  me. 

Q.    But  he  did  get  it  for  several  years  after  1941  ? 

A.    Yes. 

Q.  As  a  matter  of  fact,  the  old  age  pension 
amounted  to  approximately  $12.00  a  month,  is  that 
correct  ? 

A.  Well,  that's  what  he  was  getting  when  he 
come  to  live  with  me,  and  they  gradually  raised  it. 

Q.  As  a  matter  of  fact  they  increased  it  until  it 
reached  the  sum  of  $34.00  a  month,  is  that  correct? 

A.  Right  around  that,  around  $32.00  or  $34.00; 
I'm  sure  it  was  $34.00. 

Q.     On  or  about  the  year  1945? 

A.  Well,  I  imagine  that's  when  they  cut  him  off, 
right  in  there.   I  couldn't  say  for  sure  the  dates. 

Q.  But  to  the  best  of  your  recollection  he  was 
getting  an  old  age  pension  from  approximately  the 
year  1941  to  1945?  A.     That's  right. 

Q.     In  varying  amount  ?  A.    Yes. 

Q.  How^  long  did  you  say  he  lived  with  you 
from  1941  ?  He  lived  with  you  until  his  death  ?  [54] 

A.     Up  until  his  death. 

Q.    Did  he  work? 

A.    Well,  he  worked  off  and  on. 

Q.     What  kind  of  work  did  he  do? 
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A.  Well,  he  did  ranch  work,  and  he  was  quite  a 
cattle  man,  he  looked  after  cattle  and  just  odd  jobs 
like  that. 

Q.  He  was  not  steadily  employed  during  that 
period?  A.     Well,  no,  he  really  wasn't. 

Q.  As  a  matter  of  fact  during  that  period  did 
you  find  it  necessary  to  contribute  to  his  support  1 

A.     I  helped  him  very  much. 

Q.  Now,  were  you  acquainted  or  are  you  ac- 
quainted with  his  property  holdings,  if  any,  during 
the  years  1941  to  1948  at  the  time  of  his  death? 

A.     No. 

Q.  Do  you  know  whether  or  not  he  had  any 
property?  A.     Not  to  my  knwledge. 

Q.     He  had  no  property  to  your  knowledge  ? 

A.  No,  he  always,  as  far  as  I  knew — of  course, 
our  home  was  split  up  when  we  were  quite  young, 
and  there  was  quite  a  few  years  that  we  weren't 
with  him,  and  as  far  as  I  can  remember  he  always 
leased  his  ranches,  and 

Q.     Leased  his  ranches?  A.     Yes. 

Q.  You  mean  he  leased  his  ranches  to  others,  or 
leased  from  [55]  others? 

A.     Leased  from  others. 

Q.     He  owned  no  real  property,  real  estate? 

A.    Not  to  my  knowledge. 

Q.  And  did  he  leave  any  estate  on  his  death  in 
1948?  A.     No,  he  did  not. 

Q.  During  the  time  that  he  was  living  with  you, 
and  specifically  on  or  about  the  year  1945,  did  you 


74  United  States  of  America  vs, 

(Testimony  of  Mrs.  Jean  Sheehy.) 

or  your  husband  pay  hospital  bills  for  the  care  of 

your  father?  A.     Yes,  we  did. 

Q.     Substantial  amounts?  A.     Yes. 

Q.  At  that  time  I  take  it  then  he  did  not  ha^e 
sufficient  money  to  pay  those  bills  himself? 

A.     No. 

Q.     To  your  knowledge?  A.     No. 

Q.  Now,  during  the  period  he  lived  with  you, 
from  1941  to  1948,  did  you  ever  know  him  to  have 
any  large  sum  of  money? 

A.     Not  to  my  knowledge. 

Q.  Did  you  ever  know  of  his  giving  any  sum  of 
money  to  Shirley  Doores? 

A.  Not  to  my  knowledge.  If  he  gave  it  to  Shirley 
it's  beyond  me,  I  don't  know  a  thing  about  it. 

Mr.  Freeman:     I  think  you  may  inquire.  [56] 

Cross-Examination 
By  Mr.  Lowe: 

Q.  One  other  question;  during  the  time  he  was 
receiving  this  old  age  pension  and  was  living  with 
you  did  he  turn  that  money  over  to  you? 

A.  Well,  not  exactly ;  he  left  it  at  the  house,  and 
when  he'd  need  medicine  or  something  that  he 
would  need,  why,  if  he  didn't  have  it  on  him  in 
person,  I  would  give  him  what  he  needed.    - 

Q.  In  other  words,  it  was  not  put  away  and  kept 
any  place?  A.     No.   . 

Q.  It  was  used  for  his  expenses  and  your  own 
expense,  is  that  what  you  mean? 
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A.     That's  right. 

Q.     And  as  it  came  in  it  was  all  expended? 

A.     Yes. 

Q.     He  didn't  save  any  of  it? 

A.  He  couldn't  have  saved  much  of  that;  he 
wasn't  getting  enough. 

Q.  Not  getting  enough  to  save  anything,  was 
he?   That's  all. 

(Whereupon,  there  being  no  further  ques- 
tions, the  witness  was  excused.) 

Mr.  Freeman:  I  think,  if  your  Honor  pleases, 
that  completes  our  case  as  far  as  the  petition  of 
Shirley  Doores  is  concerned.  You  have  no  further 
evidence,  I  take  it?  [57] 

Mr.  Lowe:  No,  we  have  no  further  evidence; 
we're  submitting  Dr.  Teed's  petition  on  the  same 
testimony. 

The  Court:  Let's  see,  I  wasn't  present  at  the 
trial ;  you  might  state  just  briefly  what  his  testimony 
was.  You're  submitting  that  on  the  record,  are  you 
not? 

Mr.  Lowe :  Well,  I  believe  Mr.  Freeman  covered 
it  on  his  opening  statement.  He  was  thoroughly 
examined,  cross-examined,  reexamined  and  recross- 
examined.  There  were  two  lawyers  representing 
each  defendant,  and  each  lawyer  gave  him  a  real 
going  over. 

The  Court:  One  thing  that  occurred  to  me;  did 
he  testify  the  money  given  by  him  to  Shirley  Doores 
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was  in  the  denominations  found  in  the  safe  deposit 
box? 

Mr.  Lowe:  Substantially;  he  kept  no  record  of 
it. 

The  Court :  I  wondered  if  he  did  testify  he  gave 
her  some  fifties  and  some  hundreds  and  some 
twenties  1 

Mr.  Lowe:  Yes,  that  question  was  asked  him  in 
the  record.  It  was  different  payments  in  cash  money. 
All  the  payment  was  in  currency. 

The  Court:  Well,  I  think  perhaps  for  the  guid- 
ance of  counsel  it  seems  to  me  very  clear  here  the 
evidence  is  overwhelming  that  the  money  found  in 
the  safe  deposit  box  at  the  Old  National  Bank 
building,  the  $5,950.00,  was  money  that  Miss  Doores 
had  procured  from  Dr.  Teed,  so  the  court  will  find 
that  to  be  the  fact,  and  the  controversy  [58]  from 
here  on — that  is,  you  can  assume  that  in  your  con- 
duct of  the  case  from  here  on,  and  I  assume  now 
the  question  will  be  one  of  law  as  to  whether  Dr. 
Teed  is  entitled  to  have  the  money  paid  to  him,  or 
it  should  remain  in  the  registry  of  the  court. 

Mr.  Lowe:  That's  correct.  As  I  said  at  the 
opening,  there's  no  question  between  the  government 
and  Dr.  Teed.  Does  your  Honor  desire  to  hear  oral 
argument?  We  have  a  rather  extended  argument. 
Do  you  want  to  open? 

Mr.  Freeman :     No,  you  may  open. 

Mr.  Low^e :  Would  you  prefer  it  be  submitted  on 
briefs?  There  are  some  questions  of  law  that  as  ij 
say,  will  take  some  time  to  present  our  views. 
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The  Court:  Well,  if  it's  seriously  contested,  and 
I  assume  it  is,  and  there  are  authorities  to  be  pre- 
sented, it  would  probably  not  be  practicable  for  me 
to  try  to  absorb  them  and  give  a  decision  off  the 
bench.  I  think  it  might  be  helpful  if  you  will  sum- 
marize your  position  and  not  go  into  the  authorities, 
and  submit  briefs  or  authorities  on  the  points  you 
wish  to  emphasize. 

Mr.  Lowe :     Shall  I  be  very  brief  ? 

The  Court:     Yes,  if  that's  acceptable  to  you. 

Mr.  Freeman :  Yes,  your  Honor ;  I  take  it  it  will 
not  take  over  five  or  ten  minutes  to  present? 

Mr.  Lowe:     No.  [59] 

Mr.  Freeman:  Would  your  Honor  permit  a  five 
or  ten  minute  recess  at  this  time*?  I  have  possibly 
very  short  testimony  in  defense  of  Dr.  Teed's — I 
have  in  mind  perhaps  calling  Dr.  Teed  for  a  ques- 
tion or  two ;  I  'd  like  a  five  minute  recess  if  that 's 
possible. 

The  Court:  May  I  suggest  this,  then;  I  have 
some  other  matters  coming  on  that  shouldn't  take 
very  much  time  at  1 :30 ;  suppose  we  recess  this  case 
until  2  o'clock  and  then  come  back,  or  would  you 
prefer  to  finish  it  this  forenoon? 

Mr.  Lowe:  I  think  I  know  what  Mr.  Freeman 
has  in  mind;  it  won't  take  five  minutes. 

The  Court:  All  right,  the  court  will  recess  for 
five  minutes. 

(Short  recess.) 

The  Court:     All  right,  you  may  proceed. 
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Mr.  Freeman:  If  your  Honor  please,  I'd  like 
to  call  Dr.  Teed  to  the  stand. 

EDWARD  H.  TEED 

called  as  a  witness  on  behalf  of  the  United  States, 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Freeman: 

Q.     Dr.  Teed,  you  are  the  petitioner  in  this  cause? 

A.     Yes,  sir. 

Q.     Seeking  the  return  of  $5,950.00'? 

A.     Yes,  sir.  [60] 

Q.     Secured  from  you  by  Shirley  Doores? 

A.     Yes,  sir. 

Q.     and  Clayton  and  others.   Dr.  Teed,  were 

you  subsequently  charged  with  a  felony  in  the  courts 
of  Idaho'?  A.     Yes,  sir. 

Mr.  Lowe:     We  object  to  that  as  not  material. 

The  Court:  I  fail  to  see  the  materiality  of  it. 
It's  preliminary,  I  presume. 

Mr.  Freeman:  Your  Honor,  it's  this;  it's  not  for 
the  purpose  of  affecting  his  credibility,  because 
obviously  he  had  not  been  convicted  at  the  time  of 
his  testimony  reported  here,  but  the  materiality  as 
I  see  it  is  this:  I  think  we  should  be  permitted  to 
show^,  if  such  is  the  case^  that  he  was  ultimately 
convicted  in  the  court  of  Idaho  on  a  charge  arising 
out  of,  if  such  be  the  case,  of  the  unlawful  disposi- 
tion of  narcotics  to  Shirley  Doores,  part  of  this 
transaction. 
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The  Court:  Well,  go  ahead;  I'll  overrule  the 
objection,  since  the  case  is  before  the  court,  and 
decide  what  to  do  with  it  after  it  comes  in. 

Mr.  Freeman:     Will  you  read  that  question? 

(Whereupon,  the  reporter  read  the  last  prev- 
ious question.) 

Q.  Let's  put  it,  were  you  subsequently  convicted 
of  a  felony  in  the  courts  of  Idaho'?  [61] 

A.     Yes. 

Q.     What  was  the  charge,  Dr.  Teedl 

A.    Violation  of  the  narcotics  law. 

Q.  Did  that  entail  the  specific  transaction  in 
narcotics  that  you  had  in  this  particular  matter 
with  Shirley  Doores?  A.     Yes. 

Mr.  Lowe:     Object  to  that  as  not  material. 

The  Court:  Yes,  the  record  may  show  the  at- 
torney for  Dr.  Teed  objects  to  all  of  this  line  of 
questioning,  and  it  will  be  overruled. 

Q.     And  the  answer  was  it  did  arise? 

A.    Yes. 

Q.  And  you  were  subsequently  convicted  of  that 
charge  ? 

The  Court :  You  say  the  courts  of  Idaho ;  I  pre- 
sume you  mean  the 

Mr.  Freeman:  Superior  Courts  of  Idaho,  the 
state  courts  of  Idaho, 

The  Court:  That  was  a  violation  of  the  state 
law  over  there? 

Mr.  Freeman:     Yes.    That's  all. 
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(Whereupon,  there  being  no   further  ques- 
tions, the  witness  was  excused.) 

WAYNE  BEZONA 

called  as  a  witness  on  behalf  of  the  United  States, 
being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Freeman : 

Q.     Your  name  is  Wayne  Bezona?  [62] 

A.    Yes,  sir. 

Q.  You're  the  United  States  Marshal  for  this 
district?  A.     That's  right. 

Q.  You  were  also  United  States  Marshal  for 
this  district  during  the  entire  year  of  1944,  Mr. 
Bezona?  A.     I  was. 

Q.  Mr.  Bezona,  were  you  present  at  the  Old 
National  Bank  on  or  about  the  29th  day  of  May, 
1944,  when  the  sum  of  $5,950.00  was  taken  from  the 
safe  deposit  box  of  Shirley  Doores,  under  the  name 
of  Vera  Wilson"?  A.     I  was. 

Q.  Now,  Marshal,  at  the  time  you  were  present 
at  the  box  did  you  have  in  your  possession  a  search 
warrant  ?  A.I  did  have,  all  the  time. 

Q.  You  did  have  in  your  possession  a  search 
warrant?  A.     Yes. 

Q.  A  search  warrant  for  this  particular  sum  of 
money  ? 

A.  For  everything  that  pertained  to  the  case, 
including  money,  narcotics,  and  a  key  at  the  house. 
We  had  a  search  warrant  for  the  property  at  the 
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house  and  the  bank,  and  it  was  all  done  on  the  same 

raid. 

Q.    And  issued  out  of  this  court  ? 

A.     That's  right. 

Q.  And  were  you  acting  by  virtue  of  that  war- 
rant at  the  time?  A.     Entirely.  [63] 

Q.  And  to  whom,  if  you  recall,  was  that  search 
warrant  directed'? 

A.     It  was  directed  to  me  as  Marshal. 

Q.     To  you  as  Marshal?  A.     Yes,  sir. 

Q.  Did  it  contain  any  particular  place,  or  was 
it  directed  to  any  particular  bank? 

A.     Yes,  it  did. 

Q.     It  named  the  Old  National  Bank? 

A.  It  particularly  described  the  place  to  be 
searched  and  the  thing  to  be  searched  at  the  bank 
and  at  the  property. 

Q.  And  among  the  places  so  described  the  Old 
National  Bank  was  detailed ?  A.     That's  right. 

Q.  And  you  received  that  morning  the  sum  of 
$5,950.00  ?  A.     At  the  bank,  yes,  one  bank. 

Q.  By  virtue  of  your  search  warrant  as  well  as 
Shirley  Doores  turning  the  money  over  to  you ;  and 
you  received  that  as  an  officer  of  this  court? 

A.  Yes;  she  turned  the  key  over  to  us  at  her 
home,  and  we  proceeded  to  the  bank  with  the  key 
and  with  her,  and  there  unlocked  the  safety  box, 
and  I  counted  the  money  each  and  every  time  it  was 
counted,  because  I  was  taking  it  under  that  war- 
rant. 
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Q.     What  was  done  by  you  with  that  money  ?  [64] 

A.  The  money  was  held  by  me;  I  immediately 
rented  a  safety  deposit  box  and  kept  the  money  in 
there  for  I  don't  know  how  long,  some  considerable 
time,  for  a  year  or  over,  and  finally  I  wanted  to  get 
it  out  of  my  custody  and  I  turned  it  over  to  the 
clerk  of  the  court. 

Q.     Under  order  of  the  court? 

A.  Under  order  of  the  court,  and  got  relieved  of 
having  to  hold  it  further,  and  that's  where  this 
money  is. 

Q.  By  order  of  the  court  you  were  directed  to 
deposit  it  in  the  registry  of  the  court? 

A.     I  think  that's  correct. 

Mr.  Freeman:     I  think  that's  all. 

Mr.  Lowe:     I  have  no  questions. 

(Whereupon,  there  being  no  further   ques- 
tions, the  witness  was  excused.) 

The  Court:     Is  that  all  the  testimony,  then? 

Mr.  Freeman:  I  think  so.  I  don't  think  there's 
any  question  but  what  Mr.  LaFramboise  is  pres- 
ently holding  the  money  in  the  registry  of  the  court. 
There's  no  question  as  far  as  that's  concerned? 

Mr.  Lowe:  Not  so  far  as  we're  concerned;  we 
hope  he  is. 

The  Court:  I  believe  it  was  done  on  an  order, 
wasn't  it? 

Mr.  Freeman :  Yes,  depositing  it  in  the  registry 
of  the  court. 
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The  Court:  Agreed  by  all  concerned,  then,  that 
it  is  in  the  registry  of  the  court. 

Mr.  Freeman:  Yes.  That  is  all,  then,  if  your 
Honor  please. 

The  Court:  I  think  rather  than  call  on  Mr. 
Lowe  here,  the  court  is  convinced  that  this  money 
was  Dr.  Teed's  money.  Now,  what  is  your  posi- 
tion as  to  why  it  shouldn't  be  turned  back  to  him, 
just  very  briefly,  then  I'll  ask  for  wTitten  briefs 
afterward. 

Mr.  Freeman:  Your  Honor  please,  by  virtue 
of  authority  which  we  will  submit  to  your  Honor,  it 
is  the  position  of  the  government  that  this  money 
having  been  used  to  perpetrate  a  crime,  one  of  two 
crimes,  either  the  bribeiy  of  a  federal  officer  or  an 
attempt  to  bribe  a  federal  officer,  and  that  the 
money  having  been  so  used  for  that  purpose,  it 
is  considered  to  be  considered  as  fruit  of  the  crime, 
and  under  the  citations  which  we  will  give  to  your 
Honor  the  person  who  has  so  paid  out  that  money 
under  the  fact  it  has  become  the  fruit  of  the  crime 
has  no  right  to  its  return.  In  substance,  although 
actually  the  money  did  not  find  its  way  into  the 
pockets  of  a  federal  officer,  he  paid  it  to  Shirley 
Doores  and  to  Kelley  with  the  idea  that  a  specific 
federal  officer,  W.  G.  Graben  as  well  as  Mr.  Bangs 
in  the  inspector's  [66]  office,  the  narcotics  office  in 
Seattle,  would  be  the  recipients  of  that  money,  and 
certainly  whether  he  was  tried  or  not  he  was  guilty 
on  his  own  admissions  in  the  record  of  an  attempt 
to  bribe  a  federal  officer,  and  being  so,  the  money 
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becomes  fruit  of  the  crime,  the  return  of  which  he 
is  not  entitled  to. 

The  Court :  Just  a  moment ;  on  the  $200.00  part 
of  it,  is  there  any  evidence  that  was  the  fruit  of 
any  crime? 

Mr.  Freeman :  As  a  matter  of  fact,  your  Honor, 
we  cannot  dispute  Miss  Doore's  assertion  that 
money  came  from  her  father. 

The  Court:  That's  what  I  thought.  I  don't 
know  where  it  came  from;  it  seems  to  me  the  gov- 
ernment having  taken  it,  they  have  the  burden  of 
showing  it  was  the  fruit  of  the  crime.  Since  it 
was  taken  from  her  I  think  it  should  be  returned 
to  her,  on  the  state  of  the  record  here. 

Mr.  Freeman:     Yes. 

The  Court:  All  right.  Briefly  do  you  wish  to 
state  your  position? 

Mr.  O 'Kelly:  Yes,  I  think  we  can  very  briefly 
state  it.  These  cases  on  bribery  and  attempted 
bribery  I  think  are  completely  irrelevant,  because 
there  was  no  federal  officer  ever  approached  or  no 
attempt  to  approach  any  federal  officer,  nor  was 
there  any  intent  on  the  part  [67]  of  Miss  Doores 
or  any  of  these  people  in  the  conspiracy  with  her 
to  ever  reach  a  federal  officer.  The  entire  act  was 
carried  to  its  complete  conclusion;  there  was  no 
stoi:>ping  in  the  middle  of  anything;  there  was  no 
bribery,  clearly,  and  no  attempt  to  bribe,  and  in 
addition,  the  fact  Mr.  Freeman  prior  to  this  argu- 
ment mentioned  this  matter  of  pari  delicto,  I  think 
probably  when  the  briefs  are  turned  in  he'll  make 
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more  of  it  than  he  did  just  now;  actually  that  is 
not  applicable  in  this  case,  because  Dr.  Teed's 
actions  were  all  under  duress  and  threat  of  prose- 
cution, and  therefore  he's  not  responsible  for  them 
as  if  he  had  been  part  of  this  conspiracy  formed 
by  Miss  Doores,  and  our  contention  is  that  since 
his  actions  were  all  performed  under  duress  and 
under  threat  of  prosecution  that  his  actions  were 
not  his  own  actions,  and  therefore  the  money  re- 
mained his  and  is  not  subject  to  being  confiscated 
by  the  government. 

The  Court:  Well,  I  think  it  would  be  helpful 
to  have  briefs  in  this  case.  I  doubt  that  I  could 
digest  the  authorities  even  with  extended  argument 
without  taking  it  under  advisement  anyway.  I'll 
be  in  Yakima  during  most  of  the  month  of  No- 
vember, so  there  isn't  very  much  urgency  about  this 
matter.  Would  three  weeks  on  a  side  be  enough 
for  you  getting  out  the  briefs'? 
Mr.  Lowe:     Yes.  [68] 

Mr.  O'Kelley:     What  will  be  the  order  of  the 
briefs  ? 

The  Court :  I  rather  think  that  the  government 
should  open.  I  have  indicated  here  that  it's  my 
conclusion,  I  think  there  couldn't  be  any  question 
about  that  under  the  evidence,  that  the  money  found 
in  the  safe  deposit  box  came  from  Dr.  Teed  and 
would  be  his  money  unless  he's  precluded  from 
recovering  it  by  some  law  or  principle  of  law  that 
is  urged  by  the  government,  so  it  seems  to  me  that 
the  logical  place  for  the  affirmative  would  be  with 
the  government. 


86  United  States  of  America  vs. 

Mr.  Freeman:  Then  the  government,  your 
Honor,  would  also  be  entitled  if  it  desires  to  a  reply 
brief? 

The  Court:  Yes.  We'll  say  fifteen  days  on  a 
side,  and  then  you  can  have  ten  days  for  a  reply 
brief.  That  will  still  be  within  the  time  I'll  be 
in  Yakima. 

Mr.  Freeman:  And  your  Honor,  just  one  more 
question,  does  your  Honor  desire  a  full-fledged 
brief,  or  just  a  citation  of  authorities'? 

The  Court:  Well,  it's  principally  for  the  assist- 
ance of  the  court,  of  course,  and  I  don't  believe 
that  elaborate  arguments  on  the  facts  are  very 
helpful.  I  think  you  should  state  what  your  points 
are  and  then  cite  the  authorities  in  support  of  them, 
and  it  isn't  necessary  to  set  out  extended  quotes 
from  cases,  because  I'll  probably  examine  them 
anyway.  Unless  they're  too  numerous  [69]  or  you 
cite  too  many  of  them  on  some  point  I  usually 
examine  the  cases  anyway.  Of  course,  if  you  wish 
to  set  out  short  quotations  to  emphasize  some  point 
that's  all  right.  For  the  most  part  a  clear  state- 
ment of  your  points  and  then  a  citation  of  the  au- 
thorities, will  be  sufficient. 

Reporter's  Certificate 

United  States  of  America, 

Eastern  District  of  Washington — ss. 

I,  Stanley  D.  Taylor,  do  hereby  certify:  That 
I  am  the  regularly  appointed,  qualified  and  acting 
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official  court  reporter  of  the  District  Court  of  the 
United  States  in  and  for  the  Eastern  District  of 
Washington.  That  as  such  reporter  I  reported  in 
[shorthand  and  transcribed  the  foregoing  proceed- 
ings before  the  Honorable  Sam  M.  Driver,  Judge 
of  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  held  on  October 
14,  1949,  at  Spokane,  Washington. 

That  the  above  and  foregoing  contains  a  full, 
[true  and  correct  transcript  of  the  proceedings  had 
on  such  date  in  the  cause  of  United  States  of  Amer- 
ica vs.  Shirley  Doores,  Defendant,  and  Edward  H. 
Teed,  Intervener. 

Dated  this  20th  day  of  May,  1950. 

/s/  STANLEY  D.  TAYLOR, 

Official  Court  Reporter. 

[Endorsed]:     Filed  May  22,  1950. 


[Title  of  District  Court  and  Cause.] 

CLERK'S   CERTIFICATE 

!  United  States  of  America, 
Eastern  District  of  Washington — ss. 

I,  A,  A,  LaFramboise,  Clerk  of  the  United  States 
District  Court  for  the  Eastern  District  of  Washing- 
ton, do  hereby  certify  that  the  documents  annexed 
hereto  are  the  original — 
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1.  Motion  of  Shirley  Doores  for  release  of 
money. 

2.  Stipulation  re  deposition  of  Shirley  Doores. 

3.  Motion  to  Intervene — Edward  H.  Teed. 

4.  Order  Allowing  Motion  to  Intervene. 

5.  Petition  in  Intervention. 

6.  Acceptance  of  Service  of  Motion,  Notice,  and 
Petition  in  Intei*vention  by  Allan  Pomeroy,  Attor- 
ney for  Shirley  Doores. 

7.  Court  Reporter's  Record  of  Proceedings  at 
the  hearing  on  petition  for  release  of  funds. 

8.  Exhibit. 

United  States  Exhibit  ^'2."  Printed  Tran- 
script of  Record  on  Appeal  in  two  vol- 
umes in  Case  No.  10972,  George  Clayton, 
Appellant,  vs.  United  States  of  America, 
Appellee,  in  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  (Origi- 
nal Exhibits  in  10972  admitted  in  evidence 
as  a  portion  of  United  States  Exhibit  "2," 
not  forwarded  with  this  record  for  the  rea- 
son that  they  are  already  included  in  the 
printed  record  at  Pages  37  to  89  inclusive.) 

9.  Opinion  of  the  Court — letter  dated  1/12/50. 

10.  Findings  of  Fact  and  Conclusions  of  Law. 

11.  Judgment  for  Intervenor. 

12.  Notice  of  Appeal. 

13.  Statement  of  Points  Relied  Upon  on  Appeal. 

14.  Designation  of  portion  of  record  to  consti- 
tute Record  on  Appeal. 

on  file  in  the  above-entitled  cause,  and  that  the  same 
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constitutes  the  record  for  hearing  of  the  Appeal 
from  the  Judgment  of  the  United  States  District 
Court  for  the  Eastern  District  of  Washington  in 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  as  called  for  by  the  Appellant  in  his  Desig- 
nation of  Record  on  Appeal. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
Spokane  in  said  District,  this  23d  day  of  May,  1950. 

[Seal]  A.  A.  LaFRAMBOISE, 

Clerk  of  said  District  Court. 

By  /s/  EVA  M.  HARDIN, 
Deputy  Clerk. 


[Endorsed] :  No.  12556.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Edward  H.  Teed,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Eastern  District  of 
Washington,  Northern  Division. 

Filed  May  26,  1950. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12556 

UNITED  STATES  OF  AMERICA, 

Plaintiff -Appellant, 


vs. 


SHIRLEY  DOORES,  et  al, 

Defendant, 
EDWARD  H.  TEED, 

Intervenor  and  Cross-Petitioner-Appellee. 

DESIGNATION  OF  POINTS  AND  REQUEST 
FOR  PRINTING  OF  RECORD 

I. 

Appellant  hereby  adopts  and  designates  for  con- 
sideration in  this  appeal  in  lieu  of  a  separate  state- 
ment the  designation  of  points  on  which  it  intends 
to  rely  heretofore  designated  by  appellant  and  filed 
in  the  District  Court. 

11. 

Appellant  deems  consideration  by  the  Court  of 
all  of  that  recod,  certified  to  this  Court  by  the 
Clerk  of  the  District  Court,  necessary  to  this  ap- 
peal to  a  proper  understanding  of  the  questions 
presented  and  hereby  requests  that  the   same   be 


I 
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printed,  excepting  and  omitting  formal  parts  of  the 
pleadings  and  other  court  papers. 

/s/  HARYEY  ERICKSON, 

United  States  Attorney. 

/s/  FRANK  R.  FREEMAN, 

Assistant  United  States 
Attorney. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  June  2,  1950. 
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States,  for  the  Eastern  District  of  Washington 


BRIEF  FOR  THE  APPELLANT 


STATEMENT  OF  JURISDICTION 

This  action  was  brought  in  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  Wash- 
ington, Northern  Division,  pursuant  to  the  provisions 
of  Sec.  852  of  Title  28,  U.  S.  C.  A.,  now  Sec.  2042  in 
Revision.  Judgment  was  entered  on  the  21st  day  of 
February,  1950  (Tr.  16,  17)  and  Notice  of  Appeal  was 
filed  on  April  19,  1950,  (Tr.  17,  18).  This  Court  has 
jurisdiction  under  Sec.  1291  of  the  revised  Title  28, 
U.  S.  C. 


STATEMENT  OF  THE  CASE 

On  or  about  September  1,  1949,  Edward  H.  Teed, 
intervenor  and  cross-petitioner-appellee  herein,  filed 
a  petition  in  intervention  to  recover  the  sum  of  $5,950 
held  in  the  registry  of  the  District  Court  for  the 
Eastern  District  of  Washington.  The  petition  was 
heard  by  the  Hon.  Sam  M.  Driver,  Judge  of  the  above 
District  Court,  on  or  about  October  14,  1949,  without 
a  jury.  Judgment  was  entered  on  or  about  the  21st 
day  of  February,  1950,  directing  the  Clerk  of  Court 
to  pay  to  Edward  H.  Teed,  the  appellee,  the  said  sum 
of  $5,950. 

STATEMENT  OF  FACTS 

On  or  about  December  12, 1944,  in  the  District  Court 
for  the  Eastern  District  of  Washington,  Shirley 
Doores,  George  Clayton  and  Edward  Kelly  were  duly 
convicted  of  conspiring  to  extort  money  from  Dr.  Ed- 
ward H.  Teed,  the  appellee  herein.  The  evidence  upon 
which  Shirley  Doores  and  the  others  were  convicted 
was  essentially  as  follows: 

Dr.  Edward  H.  Teed,  in  1944,  was  a  practicing  phy- 
sician at  Coeur  d'Alene,  Idaho.  Shirley  Doores  had 
on  a  number  of  occasions  secured  narcotic  drugs  from 
Dr.  Teed  for  a  fictitious  individual  by  the  name  of 
Mike  Sanders.  She  had  also  procured  narcotics  pre- 
scriptions for  herself,  although  she  was  known  by  the 
doctor  to  be  an  addict.  Shirley  Doores,  Clayton  and 
Kelly  decided  to  take  advantage  of  the  unlawful  issue 
of  narcotics  prescriptions.  It  was  agreed  by  the  three 
of  them  that  Kelly  would  pose  as  one  W.  J.  Graben,  a 
Federal  Narcotic  Officer,  stationed  at  Seattle.  It  was 
part  of  the  general  plan  that,  posing  as  such  narcotic 
officer,  Kelly  would   journey  to   Coeur   d'Alene   and 


advise  Dr.  Teed  that  he  was  checking  on  the  prescrip- 
tions issued  to  Mike  Sanders. 

On  or  about  April  10,  1944,  Shirley  Doores  and  Kelly- 
went  to  Coeur  d'Alene.  Shirley  went  to  Dr.  Teed's 
office.  After  about  ten  minutes'  delay,  Kelly  followed 
her  there.  In  Shirley  Doore's  presence  Kelly  made 
known  to  Dr.  Teed  that  he  v/as  W.  J.  Graben  and  that 
he  was  investigating  the  sale  of  narcotics  to  Sanders. 
Kelly  also  advised  Dr.  Teed  that  he  had  a  warrant  for 
the  doctor's  arrest  in  his  pocket  but  said  he  would  not 
serve  it  until  the  following  day.  He  also  waved  what 
purported  to  be  his  credentials  in  the  direction  of  the 
doctor. 

After  Kelly  left  the  doctor's  office,  Shirley  Doores 
returned  and  stated  to  Dr.  Teed  that  she  had  spoken 
to  Graben  and  that  Graben  could  be  "fixed"  for  $2,500. 
That  same  day  Dr.  Teed  paid  that  sum  to  Shirley 
Doores. 

On  April  17,  1944,  Shirley  Doores  again  contacted 
Dr.  Teed  and  demanded  $1,500,  which  she  said  was 
necessary  to  pay  another  Federal  narcotic  officer  and 
the  clerk  in  the  narcotic  office.  She  also  demanded  a 
quantity  of  narcotics.  At  that  time  Dr.  Teed  paid  her 
the  $1,500  and  gave  her  100  tablets  of  morphine,  50 
grains  of  codein  and  100  tablets  of  dilaudid,  as  re- 
quested. 

On  April  12, 1944,  she  again  reappeared  in  Dr.  Teed's 
office  in  Coeur  d'Alene  and  demanded  $3,500  more  to 
pay  off  some  of  the  other  Federal  narcotic  officers. 
Dr.  Teed  paid  her  this  amount.  She  suggested  to  Dr. 
Teed  at  this  time  that  he  leave  town  for  at  least  sev- 
eral days  to  permit  conditions  to  quiet  down.  As  a 
result  of  this  suggestion,  Dr.  Teed  spent  some  time  at 
Hailey,  Idaho,  purportedly  on  a  vacation  trip,  from 


whence  he  was  again  called  back  to  Coeur  d'Alene  by 
Shirley  Doores. 

On  April  20, 1944,  as  a  result  of  a  telegram  received 
by  him  at  Hailey,  Idaho,  Dr.  Teed  returned  to  Coeur 
d'Alene.  Shirley  Doores  advised  him  by  phone  that 
very  serious  complications  had  arisen  and  that,  if 
these  matters  were  not  straightened  out  before  April 
22,  he  might  be  arrested.  Teed  immediately  drove  to 
Spokane,  where  he  saw  Shirley  Doores  personally  con- 
cerning the  matters  discussed  over  the  phone.  In  his 
presence,  Shirley  made  what  purported  to  be  a  long 
distance  call  to  Graben  at  Seattle  and  after  the  call 
was  completed  she  advised  Teed  that  an  additional 
$6,500  was  required  to  hush  a  Mr.  Bangs,  Chief  Nar- 
cotic Inspector  at  Seattle,  along  v/ith  a  large  quantity 
of  narcotics  for  Graben.  That  evening  Dr.  Teed  paid 
Shirley  $3,000  in  cash.  The  balance  of  $3,500,  plus 
the  narcotics,  was  given  to  Shirley  on  April  24. 

The  conspirators'  downfall  came  about  as  a  result 
of  the  greediness  of  Shirley  Doores  and  her  refusal 
to  divide  any  of  her  ill-gotten  gains  with  the  other 
conspirators.  She  informed  Kelly  that  she  had  only 
received  $600  from  Dr.  Teed,  when  in  truth  and  fact 
she  received  over  $14,000.  Kelly  became  suspicious  and 
went  directly  to  Dr.  Teed's  office  at  Coeur  d'Alene 
and,  still  posing  as  Graben,  demanded  additional  sums 
of  money  from  Dr.  Teed.  Dr.  Teed,  realizing  that 
Shirley  had  not  used  the  $14,000  he  had  given  her  for 
the  bribing  of  Graben  and  Bangs,  immediately  called 
the  police  and  all  the  conspirators  were  arrested. 

At  the  time  of  the  arrest  of  the  conspirators  a  search 
warrant  was  procured  by  the  United  States  Attorney 
directed  against  the  safe  deposit  box  of  Shirley  Doores 
in  The  Old  National  Bank  of  Spokane.  As  a  result 
of  the  issuance  of  this  warrant  the  sum  of  $5,950  in 


currency  was  found  by  the  United  States  Marshal  in 
that  deposit  box.  A  list  of  the  serial  numbers  of  this 
currency,  which  was  in  $10,  $20  and  $50  bills,  was  ad- 
mitted in  evidence  at  the  criminal  trial  as  being  a  por- 
tion of  the  monies  extorted  from  Dr.  Teed. 

On  or  about  the  12th  day  of  September,  1946,  the 
District  Court  for  the  Eastern  District  of  Washington 
duly  and  regularly  entered  an  order  directing  the 
United  States  Marshal  to  deposit  said  sum  of  $5,950 
into  the  registry  of  the  Court  under  Title  28,  U.S.C.A., 
Sec.  851.  The  money  was  so  deposited  by  the  Marshal. 

It  should  also  be  pointed  out  that  Dr.  Edward  H. 
Teed  was  thereafter  convicted  of  a  narcotics  violation 
in  the  State  Court  of  Idaho,  such  violation  consisting 
of  the  unlawful  sale  of  narcotics  to  Shirley  Doores 
and  the  fictitious  prescriptions  to  Mike  Sanders. 

On  or  about  the  1st  day  of  September,  1949,  Dr. 
Teed  petitioned  for  the  return  of  the  $5,950  in  the 
registry  of  the  Court  on  the  basis  that  said  sum  was 
the  property  of  the  petitioner  and  procured  from  him 
by  Shirley  Doores  by  means  of  "threats,  duress,  fraud, 
extortion,  and  blackmail"  and  that  he  was  entitled 
to  the  return  of  said  monies  under  Title  28,  U.  S.  C, 
Sec.  2042. 

The  judgment  entered  on  the  21st  day  of  February, 
1950,  by  the  Hon.  Sam  M.  Driver,  District  Judge  for 
the  Eastern  District  of  ¥/ashington,  held  that  the  said 
Edward  H.  Teed  was  entitled  to  the  return  of  said 
sum  of  $5,950.  It  is  from  this  judgment  that  this  pres- 
ent appeal  is  taken. 

QUESTIONS  PRESENTED 

1.  Whether  the  Court  was  justified  from  the  evi- 
dence in  this  case  in  making  Finding  of  Fact  No.  4 
(Tr.  15),  which  was  as  follows: 
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"That  Edward  H.  Teed,  who  paid  the  money, 
and  Shirley  Doores,  who  received  it,  are  not  in 
pari  delicto  and  Edward  H.  Teed  had  no  intention 
of  bribing  or  attempting  to  bribe  a  Federal  nar- 
cotics agent  until  he  was  coerced  and  deceived  by 
Shirley  Doores,  as  stated  above." 

2.  Whether  the  Court  was  justified  from  the  evi- 
dence in  this  case  in  making  Finding  of  Fact  No.  6 
(Tr.  15),  which  was  as  follows: 

"That  Edward  H.  Teed  has  been  convicted  and 
punished  for  violation  of  the  Idaho  State  Nar- 
cotics Laws  for  his  conduct  in  connection  with  this 
transaction.  His  punishment  has  been  severe  since 
he  has  been  deprived  of  his  right  to  practice  his 
profession  as  physician,  and  the  withholding  of 
Edward  H.  Teed's  money  from  him  would  in  prac- 
tical effect  amount  to  an  additional  fine  of  $5,950 
for  his  six-year  old  transgressions." 

3.  Whether  the  Court  was  justified  from  the  evi- 
dence in  this  case  in  making  Conclusion  of  Law  No.  1 
(Tr.  15),  which  was  as  follows: 

"That  Edward  H.  Teed,  the  cross-petitioner 
herein,  is  the  legal  owner  of  and  is  entitled  to  the 
possession  of  said  sum  of  $5,950  held  in  the  reg- 
istry of  the  court." 

4.  Whether  the  Court  was  justified  from  the  evi- 
dence in  this  case  in  making  Conclusion  of  Law  No.  2 
(Tr.  15),  which  was  as  follows: 

"That  under  Sections  2041  and  2042  of  Title  28, 
U.  S.  C,  the  cross-petitioner,  Edward  H.  Teed, 
is  entitled  to  withdraw  from  the  registry  of  the 
court  the  said  sum  of  $5,950." 

5.  Whether  the  Court  was  justified  from  the  evi- 
dence in  this  case  in  making  Conclusion  of  Law  No.  3 
(Tr.  16),  which  was  as  follows: 

"That  neither  public  policy  nor  the  equities  of 
the  case  require  the  withholding  of  the  said  sum 
of  $5,950  from  Edward  H.  Teed,  cross-petitioner." 


6.  Whether  the  Court  was  justified  from  the  evi- 
dence jn  this  case  in  making  Conclusion  of  Law  No.  4 
(Tr.  16),  which  was  as  follows: 

"That  the  petition  of  cross-petitioner,  Edward 
H.  Teed,  must  be  granted." 

7.  Whether, or  not  the  Court  erred  in  making  its 
judgment  ordering  and  directing  the  return  to  Ed- 
ward H.  Teeli,  as  intervenor  and  cross-petitioner- 
appellee,  the  sum  of  $5,950  now  held  in  the  registry 
of  the  Court. 

STATUTES  INVOLVED 

The  Statutes  involved  in  this  case  are  2041  and  2042, 
Title  28,  United  States  Code,  formerly  sections  851 
and  852  of  Title  28,  U.  S.  C.  A.,  and  are  set  forth  in 
the  Appendix. 

DESIGNATION  OF  POINTS  TO  BE  URGED 

1.  Appellant  respectfully  urges  that  there  was  no 
evidence  to  support  the  trial  court's  finding  of  fact 
that  appellee  and  Shirley  Doores  were  not  in  a  pari 
delicto  relationship  each  to  the  other. 

2.  Appellant  respectfully  urges  that  the  trial  court 
was  in  error  in  determining  as  a  matter  of  law  that 
appellee  v/as  entitled  to  the  return  of  said  monies 
where  the  crime  of  attempted  bribery  has  been  com- 
mitted against  the  Government  and  said  monies  seized 
by  the  Government  as  evidence  of  that  unlawful  pur- 
pose. 

3.  Appellant  respectfully  urges  that  the  Court  was 
in  error  in  considering  the  amount  or  extent  of  past 
punishment  in  determining  whether  or  not  appellee 
was  entitled  to  the  return  of  the  monies  here  involved. 


8 

SUMMARY  OF  ARGUMENT 

The  appellee,  Dr.  Teed,  to  avoid  apprehension  and 
arrest  for  the  unlawful  sale  of  narcotics,  paid  the  sum 
of  $5,950  to  one  Shirley  Doores  with  the  intent  and 
purpose  that  said  money  be  used  by  her  to  bribe  Fed- 
eral narcotic  officers.  The  money  was  appropriated 
by  Shirley  Doores  for  her  own  use.  It  was  seized  from 
her  possession  by  a  United  States  Marshal,  acting 
under  a  lawfully  procured  search  warrant,  as  evidence 
in  an  extortion  charge  against  Shirley  Doores  and 
others  in  the  Federal  District  Court  and  deposited  by 
the  Marshal  in  the  registry  of  the  court  under  Section 
851  of  Title  28,  U.  S.  C.  A.,  now  Section  2041,  Title  28, 

u.  s.  c. 

It  is  the  position  of  the  appellant  that,  from  the 
above  resume  of  facts,  it  is  apparent  that  both  appellee 
and  Shirley  Doores  were  in  the  relationship  of  pari 
delicto.  It  is  the  further  position  of  appellant  that 
there  is  no  evidence  in  this  cause  upon  which  the 
Judge,  as  a  trier  of  fact,  could  have  found  that  such 
relationship  did  not  exist. 

It  is  the  further  position  of  this  appellant  that  where 
money  has  been  so  paid  on  an  illegal  agreement,  a 
malum  in  se  agreement,  and  the  relationship  of  pari 
delicto  exists,  the  law  will  assist  neither  of  them  in 
recovering  money  so  paid,  whether  it  be  from  each 
other  or  from  the  United  States  Government  which  is 
in  legal  posssession  of  such  tainted  funds  and  against 
which  the  crime  was  committed;  that  as  a  matter  of 
public  policy  the  law  will  leave  the  parties  to  such 
transaction  as  it  found  them  and  give  neither  aid  nor 
comfort  to  either  of  them. 

It  is  the  further  contention  of  the  appellant  that  the 
fact  that  appellee  has  already  been  subjected  to  pun- 
ishment for  his  crime  should  not  be  considered  by  the 
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Court  as  a  basis  for  the  return  of  the  monies  here 
involved. 

ARGUMENT 

It  should  be  pointed  out  for  the  assistance  of  this 
Court  that  the  present  appeal  is  a  civil  matter  arising 
out  of  a  criminal  case.  The  entire  transcript  of  record 
in  the  criminal  case,  by  agreement  of  counsel  for  both 
appellant  and  appellee,  was  admitted  by  the  Court  as 
an  exhibit  (Tr.  36).  That  transcript  is  designated 
herein  as  Exhibit  2  and  appellant  in  the  course  of  this 
argument  will  refer  to  portions  thereof  and  in  par- 
ticular to  the  testimony  of  Dr.  Teed,  appellee,  as  con- 
tained therein. 

Pari  Delicto 

As  heretofore  stated,  it  is  appellant's  contention  that 
the  trial  court  was  in  error  in  determining  as  a  finding 
of  fact  that  the  appellee  and  Shirley  Doores  were  not 
in  the  relationship  of  pari  delicto  to  each  other.  It 
is  the  further  contention  of  this  appellant  that  there 
is  no  evidence  from  which  the  trial  court  could  have 
determined  as  a  finding  of  fact  that  such  relationship 
did  not  exist. 

The  appellee.  Dr.  Teed,  testified  as  a  witness  for  the 
Government  in  the  criminal  conspiracy  case  against 
Shirley  Doores  and  others  in  which  he  was  the  victim. 
His  testimony  in  the  previous  criminal  case  is  sub- 
mitted by  the  Government  as  proof  that  there  is  no 
evidence  in  the  instant  case  upon  which  the  trial  court 
could  find  as  a  finding  of  fact  that  the  relationship 
of  pari  delicto  did  not  exist  between  the  appellee  and 
Shirley  Doores.  The  appellee  admitted  that  he  knew 
that  there  was  a  Federal  narcotic  agent  in  Seattle  by 
the  name  of  "Graven"  or  "Graben"  (Ex.  2,  p.  239). 
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Appellee  admitted  that  he  gave  the  moneys  here  ifi?- 
volved  to  Doores  for  the  express  purpose  of  escaping 
criminal  prosecution. 

"Q.  Why  were  you  giving  her  all  of  this  money? 

A.  Well,  it  was  hush  money. 

Q.  What,  if  anything,  did  the  possibility  of 
your  being  (123)  arrested  and  prosecuted  have  tt> 
do  with  your  giving  her  this  money?  ^ 

A.  That  was  why  I  gave  it  to  her  in  the  first 
place,  to  keep  from  being  prosecuted. 

Q.  Will  you  state  whether  or  not  you  believed 
she  was  turning  it  over  to  the  various  narcotic 
agents  of  the  Treasury  Department? 

A.  Yes,  sir ;  I  thought  she  was. 
(Ex.  2,  p.  204) 

Further : 

"Q.  What  further  did  she  report  to  you  or  say 
to  you  at  that  time  after  the  'phone  call,  what  did 
she  say  that  Graven  had  said? 

A.  That  he  had  to  have  $6,500  more. 

Q.  What  did  she  say  it  was  for? 

A.  To  hush  the  narcotic  agent  in  Seattle  by  the 
name  of  Bangs. 

Q.  Bangs,  the  Chief  Inspector? 

A.  Yes,  sir.  (128) 

Q.  She  used  Mr.  Bang's  name? 

A.  Yes,  sir." 
(Ex.  2,  p.  208) 

In  substance  the  appellee  throughout  his  entire  tes- 
timony and  without  exception  fully  acknowledged  that 
he  intended  the  monies  paid  to  Shirley  Doores,  of 
which  the  $5,950  here  sought  is  a  portion,  to  be  paid 
to  her  for  the  sole  purpose  of  bribing  two  narcotic 
agents  of  the  Treasury  Department  situated  at  Seattle, 
Washington,  and  thus  escape  prosecution  for  the  un- 
lawful sale  of  narcotics  to  Shirley  Doores  and  others. 

Pari  delicto  is  defined  in  Bouvier's  law  dictionary, 
page  2454,  as  follows: 
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^'In  a  similar  offense  or  crime;  equal  in  guilt 
or  legal  fault." 

The  rule,  as  contended  by  the  appellant,  is  well 
stated  in  12  Am.  Juris.  213,  pages  725,  726,  727,  as 
follows : 

"Generally,  however,  in  cases  in  which  the 
parties  are  in  pari  delicto,  the  courts  not  only  re- 
fuse to  enforce  rights  arising  out  of  an  executory 
illegal  agreement,  but  even  where  the  agreement 
has  been  executed  in  whole  or  in  part  by  one  of 
the  parties,  as,  for  instance,  by  the  payment  of 
money,  the  courts,  notwithstanding  the  other  has 
received  the  benefit  thereof  without  giving  any- 
thing in  return,  generally  refuse  to  give  relief, 
unless,  as  will  be  seen,  the  former  repudiates  the 
agreement  before  the  execution  of  the  unlawful 
purpose.  Moreover,  the  general  rule  is  that  neither 
party  to  an  agreement  that  has  been  executed  on 
both  sides  will  be  aided  in  recovering  what  he  has 
parted  with  under  the  agreement.  Thus,  where 
money  has  been  paid  on  an  illegal  agreement,  it 
is  a  general  rule  that  if  the  agreement  is  executed 
and  the  parties  are  in  pari  delicto,  neither  can 
recover  from  the  other  the  money  so  paid.  *  *  * 
Money  paid  to  suppress  a  threatened  prosecution 
for  a  crime  cannot  he  recovered  hack." 

The  above  rule  was  applied  in  Clark  v.  United  States, 
102  U.  S.  322  at  page  331,  wherein  the  Supreme  Court 
held  that  money  paid  to  bribe  an  officer  of  the  United 
States  placed  the  claimants  and  the  money  they  cor- 
rupted in  pari  delicto  and  that,  accordingly,  the  claim- 
ants could  not  recover  back  from  him  the  money  they 
paid  nor  from  the  United  States  after  it  was  seized 
from  a  dishonest  official. 

The  rule  is  similarly  stated  in  United  States  v. 
Thomas,  75  F.  (2d)  369  and  in  United  States  v.  Con- 
noughton,  39  F.  (2d)  237. 
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The  Supreme  Court  of  the  State  of  Washington  has 
universally  held  that  no  action  can  be  based  upon  an 
illegal  contract  or  one  that  is  against  public  policy  by 
a  party  in  pari  delicto.  See  Miller  v.  Myers,  158  Wash., 
643;  291  Pac.  1115.  The  same  rule  is  announced  in  the 
recent  case  of  Armitage  v.  Hogan,  25  Wash.  (2d)  672; 
171  Pac.  (2d)  830. 

The  trial  court,  in  its  written  opinion  in  this  case, 
announced  that  it  found  the  appellee,  Dr.  Teed,  "guilty 
of  attempted  bribery"  (Tr.  11).  In  addition,  it  should 
be  remembered  that  Dr.  Teed  was  actually  convicted 
in  the  State  Courts  of  Idaho  for  a  narcotic  violation 
arising  out  of  the  dispensation  of  narcotics  to  Shirley 
Doores.  This  Court  will  take  judicial  notice  that  under 
the  Harrison  Narcotic  Act  the  appellee  could  have  been 
charged  with  a  similar  narcotic  violation  in  Federal 
District  Court. 

The  appellant,  therefore,  respectfully  urges  that  the 
relationship  of  pari  delicto  was  conclusively  estab- 
lished by  the  testimony  of  Dr.  Teed  himself  wherein 
he  admitted  illicit  traffic  in  narcotics  and  admitted 
the  intent  to  bribe  a  Federal  officer  to  escape  appre- 
hension ;  by  the  trial  court's  declaration  in  its  opinion 
that  Teed  was  guilty  of  attempted  bribery;  by  the 
arrest  and  subsequent  conviction  of  Teed  in  the  Idaho 
State  Court. 

The  establishment  of  the  relationship  of  pari  delicto,, 
therefore,  makes  necessary  the  application  of  the  rule 
contended  for  by  the  Government,  namely,  that  parties 
in  pari  delicto  as  a  matter  of  public  policy  may  not 
maintain  an  action  iot  the  recovery  of  tainted  funds. 

Crime  Against  the  Government 

It  is  respectfully  urged  by  the  appellant  that  the  trial 
court  was  in  error  in  determining  as  a  matter  of  law 
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that  appellee  was  entitled  to  the  return  of  said  money 
where  the  crime  of  attempted  bribery  has  been  com- 
mitted against  the  Government  and  said  money  seized 
under  search  warrant  by  the  Government  as  evidence 
of  that  unlawful  purpose. 

It  is  appellant's  contention  that  appellee  is  not  en- 
titled to  maintain  an  action  for  the  recovery  of  the 
money  here  involved  for  the  reason  that  the  monies 
were  used  by  him  in  the  perpetration  of  a  crime 
against  the  Government  as  that  principle  is  announced 
in  the  case  of  United  States  v.  Galhreath,  8  F.  (2d)  360, 
a  District  Court  case  of  the  Northern  District  of  Cali- 
fornia. In  the  Galhreath  case  the  defendant  assisted  a 
prohibition  agent  by  the  name  of  Caveny  in  the  per- 
formace  of  his  duties.  The  defendant  was  not  an  offi- 
cer of  the  United  States.  In  the  course  of  assisting 
Caveny  the  defendant  asked  for  and  received  from 
petitioner  the  sum  of  $300  which  was  given  to  defen- 
dant and  accepted  by  him  as  a  bribe  to  prevent  peti- 
tioner's arrest  for  a  violation  of  the  National  Prohi- 
bition Act.  Both  men  were  arrested  and  the  money 
was  taken  from  defendant's  possession  by  another 
Governm.ent  agent.  Defendant  was  convicted  of  extor- 
tion. The  petitioner  sought  the  return  of  the  $300  on 
the  ground  that  it  was  his  m.oney.  The  Court  denied 
the  petition  for  the  return  of  said  money  in  the  f ollow^- 
ing  language : 

"It  is  sufficient  to  say  that  in  the  case  at  bar 
it  affirmatively  appears  that  defendant  repre- 
sented, and  petitioner  intended  and  believed,  that 
Caveny,  who  in  fact  was  a  de  jure  officer,  was 
to  share  in  the  money  in  question.  Petitioner, 
therefore,  w^as  guilty  at  least  of  an  attempt  to 
com.mit  bribery,  if  not  of  that  crime  itself.  It 
is  of  course  unthinkable  that  a  court  of  justice  will 
assist  in  the  recovery  of  property  voluntarily  sur- 
rendered under  such  circumstances." 
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It  will  be  noted  that  the  GaJhreath  case  is  identical 
to  the  case  at  bar.  In  the  insta.nt  case  Dr.  Teed,  appel- 
lee, was  found  guily  by  the  court  of  the  crime  of  at- 
tempted bribery  (Tr.  11).  The  appellee,  as  petitioner 
herein,  "intended  and  believed"  that  both  Graben  and 
Bangs  were  in  fact  de  jure  narcotic  officers  and  were 
to  share  in  the  money  which  he  paid  to  Shirley  Doores 
(Tr.  204-208).  The  money  was  taken  from  Shirley 
Doores's  possession  by  another  Government  agent  and 
after  having  been  admitted  in  evidece  in  the  extortion 
case,  was  duly  deposited  in  the  registry  of  the  court. 
Shirley  Doores  was  convicted  of  conspiracy  to  extort 
said  money.  It  is  submitted  that  it  is  likewise  "un- 
thinkable that  a  court  of  justice  will  assist  appellee 
in  the  recovery  of  property  under  such  circumstances." 

The  trial  court  in  the  case  at  bar  admitted  in  his 
opinion  that  the  above  GaJhredth  case  was  the  only 
cited  case  squarely  in  point.  He  stated  that  although 
it  was  entitled  to  consideration  as  persuasive  auth- 
ority, he  was  not  bound  to  follow  it  and  he  declined  to 
follow  it  (Tr.  12). 

It  is  strenuously  urged  by  appellant  that  the  rule 
as  laid  down  in  the  G((lhre<it]i  case  should  not  be  dis- 
carded. As  a  matter  of  public  policy  the  Court  should 
not  intervene  to  extricate  persons  who  have  implicated 
themselves  through  acts  malum  in  se  from  their 
plights.  The  cases  of  Second  Biissian  Insurance  Com- 
pany V.  MiUer,  268  U.  S.  552  and  Marshall  v.  LovelJ, 
19  F.  (2d)  751,  c.  d.  276  U.  S.  616,  are  authority  for  the 
above  rule  and  are  followed  in  main  by  every  court  in 
the  land.  It  is  quite  evident  that  the  appellee  in  this 
case  was  victimized  because  he  had  been  in  the  business 
of  illegally  peddling  narcotics,  a  business  which  is  cer- 
tainly malum  in  se.  To  permit  the  return  of  such 
monies  to  appellee  is  to  return  to  him  the  tools  which 
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he  used  in  the  perpetration  of  his  crime.  Such  permit 
does  not  only  transcend  public  policy  and  justice  but 
serves  to  encourage  crime. 

Nor  should  this  Court  be  concerned  with  the  fact 
that  no  bona  fide  Government  official  ever  received 
a  portion  of  the  bribery  monies.  Dr.  Teed  intended 
unequivocally  that  said  monies  should  be  paid  to  both 
Graben  and  Bangs  who  were  then  and  now  are  bona 
fide  narcotic  officers  situated  in  Seattle,  Washington. 
The  fact  that  Teed  was  misled  by  Doores  and  his  effort 
to  bribe  Federal  officers  was  unsuccessful  should  not 
put  him  in  a  better  position  than  he  would  have  been 
in  had  the  persons  whom  he  intended  to  corrupt  act- 
ually been  officials  of  the  United  States. 

Past  Punishment 

Finally,  it  is  appellant's  contention  that  the  Court 
should  not  have  considered  the  amount  or  extent  of 
past  punishment  sustained  by  appellee  in  determining 
whether  or  not  the  appellee  was  entitled  to  the  return 
of  the  monies  here  involved.  That  such  consideration 
was  given  by  the  Court  is  shown  by  the  opinion  of  the 
Court  (Tr.  11),  by  Finding  of  Fact  No.  6  (Tr.  16),  and 
by  Conclusion  of  Law  No.  3  (Tr.  16).  The  Court  said 
further  in  its  opinion  that,  among  other  things,  the 
appellee  has  been  deprived  of  the  right  to  follow  his 
profession.  There  is  no  evidence  that  he  has  actually 
been  deprived  of  that  right,  but  in  any  event  the  ques- 
tion of  whether  he  is  legally  entitled  to  the  return  of 
these  monies  should  not  be  tempered  with  the  consid- 
eration of  sufficiency  of  punishment.  We  think  this 
requires  no  citation  of  authority. 
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CONCLUSION 

The  judgment  of  the  trial  court  entered  on  the  21st 
day  of  February,  1950,  should  be  reversed  and  judg- 
ment should  be  entered  on  behalf  of  the  Government 
denying  the  petition  of  appellee  for  the  return  of  the 
sum  of  $5,950  now  in  the  registry  of  the  District  Court 
for  the  Eastern  District  of  Washington. 

Respectfully  submitted, 

HARVEY  ERICKSON, 

United  States  Attorney 

FRANK  R.  FREEMAN, 

Assistant  United  States  Attorney 

Attorneys  for  Plaintiff 'Appellant 
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APPENDIX 

Title  28,  United  States  Code: 

Section  2041.  Deposit. 

y  All  moneys  paid  into  any  court  of  the  United  States, 
or  received  by  the  officers  thereof,  in  any  case  pend- 
ing or  adjudicated  in  such  court,  shall  be  forthwith 
deposited  with  the  Treasurer  of  the  United  States  or 
a  designated  depositary,  in  the  name  and  to  the  credit 
of  such  court. 

This  section  shall  not  prevent  the  delivery  of  any 
such  money  to  the  rightful  owners  upon  security,  ac- 
cording to  agreement  of  parties,  under  the  direction 
of  the  court. 

Section  2042.  Withdrawal. 

No  money  deposited  shall  be  withdrawn  except  by 
'order  of  court. 

In  every  case  in  which  the  right  to  withdraw  money 
deposited  in  court  has  been  adjudicated  or  is  not  in 
dispute  and  such  money  has  remained  so  deposited  for 
at  least  five  years  unclaimed  by  the  persons  entitled 
thereto,  such  court  shall  cause  such  money  to  be  de- 
posited in  the  Treasury  in  the  name  and  to  the  credit 
of  the  United  States.  Any  claimant  entitled  to  any 
such  money  may,  on  petition  to  the  court  and  upon 
notice  to  the  United  States  attorney  and  full  proof 
of  the  right  thereto,  obtain  an  order  directing  payment 
to  him. 
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STATEMENT   OF   JURISDICTION 

This  action  was  brought  in  the  District  Court  of 
the  United  States,  Eastern  District  of  Washington, 
Northern  Division,  pursuant  to  the  provisions  of  Sec. 
2042  of  Title  28,  U.S.C.  Judgment  was  entered  on 
the  21st  day  of  Februar}^  1950.  (Tr.  16  and  17). 
Notice  of  appeal  was  filed  on  April  19,  1950.  (Tr. 
17  and  18).  This  court  has  jurisdiction  of  the  subject 
matter  of  the  action  under  Sec.  1291  of  Revised  Title 
28,  U.S.C. 

STATEMENT  OF  THE  CASE 

Appellee  generally  concurs  with  the  statement  of 
the  case  and  statement  of  facts  contained  in  appel- 
lant's brief  on  pages  2,  3,  4,  and  5. 

The  statement  of  facts,  however,  should  be  sup- 
plemented by  stating  that  the  present  action  was  first 
commenced  by  Shirley  Doores  who,  on  June  6,  1949, 
filed  a  motion  with  the  United  States  District  Court 
for  the  Eastern  District  of  Washington,  requesting 
an  order  directing  the  Clerk  to  disburse  to  her  the 
sum  of  $6,150,  of  which  sum  the  amount  of  $5,950 
here  in  controversy  is  a  part.  (Tr.  2  and  3).  It  was 
conceded  that  the  balance  of  $200.00  was  the  property 
of  Miss  Doores  and  is  not  involved  in  this  appeal. 

Appellee  intervened  in  the  action  brought  by  Shirley 
Doores  so  that  she  is  a  party  to  the  action  resulting 
in  the  judgment  appealed  from  herein,  Shirley  Doores 
was  not  represented  in  person  at  the  time  of  the 
hearing  but  her  duly  authorized  attorney  submitted 


the  matter  to  the  court  without  argument   (Tr.  24 
25)  on  the  basis  of  the  record  made  at  pretrial  deposi- 
tion of  Shirley  Doores   (Tr.  39-51),  and  photostatic 
copies  of  bank  statements  were  offered  in  evidence, 
but  rejected.   (Tr.  24,  25). 

Miss  Doores'  attorney  was  notified  of  the  time  and 
place  set  for  the  hearing.  There  has  been  no  appeal 
in  this  case  by  Miss  Doores. 

Concurrently  with  this  brief,  appellee  has  filed  a 
motion  to  dismiss  this  appeal  on  the  ground  that  the 
appellant  is  not  aggrieved  by  the  decree. 

POINTS  AND  AUTHORITIES  ON  MOTION 
TO  DISMISS 

The  United  States  of  America  is  not  an  aggrieved 
party  and  is  in  no  way  legally  affected  by  the  order 
herein  appealed  from.  As  shown  by  appellant's  state- 
ment of  facts  contained  in  its  brief,  the  money  here 
involved  was  taken  from  a  safety  deposit  box  which 
was  under  the  control  of  Miss  Shirley  Doores.  It  was 
also  conceded  that  this  was  the  money  which  appellee, 
Dr.  Teed,  had  given  to  Miss  Doores.  It  is  obvious 
that  the  money  belonged  either  to  Miss  Doores  or  to 
Dr.  Teed,  unless  there  is  some  statute  or  law  which 
resulted  in  a  forfeiture  of  this  money  after  it  was 
seized  and  used  as  evidence  in  a  criminal  prosecution 
for  extortion.  Unless  there  is  some  provision  for  such 
forfeiture,  which  we  have  not  been  able  to  find  and 
to  which  appellant  makes  no  reference,  the  United 
States  of  America  has  no  legal  interest  in  the  money 
but  is  merely  the  stake-holder,  holding  money  for  the 


benefit  of  the  persons  to  whom  it  is  legally  entitled. 
They  assert  no  basis  of  any  right  to  the  money  as 
such,  but  just  object  to  its  being  turned  over  to 
appellee. 

It  is  fundamental  law  that  a  party  to  a  suit  who 
is  in  no  manner  affected  by  the  decree  has  no  right 
to  appeal.  This  interest  must  be  immediate  and  pe- 
cuniary and  not  a  remote  consequence  of  the  judg- 
ment. 

4  C.  J.  S.  348  (Appeal  and  Error,  Sec.  176)  ; 
2  Am.  Jur.  941  (Appeal  and  Error,  Sec.  149, 

150); 
2  R.  C.  L.  52  (Appeal  and  Error,  Sec.  33)  ; 
Farmers  Loan  dt  Trust  Co.  v.  Watermann, 

1  Sup.  Ct.  131,  106  U.  S.  265,  27  L.  Ed. 

115; 
In  re  Michigan-Ohio  Building  Corporation, 

117  F.  (2d)  191. 

A  mere  stake-holder,  or  even  an  executor  or  trustee, 
who  has  no  interest  of  his  own  in  the  outcome  of  a 
suit  determining  the  distribution  of  funds  under  his 
control,  has  no  right  to  appeal  from  such  order  of 
distribution. 

4  G.  J.  S.  350  (Appeal  and  Error,  Sec.  177) ; 
Grier  v.  Union  National  Life  Insurance  Co., 

217  Fed.  293 ; 
Hamilton  Trust  Co.  v.  Cornucopia  Mines  Co. 

of  Oregon,  223  Fed.  494; 
King  v.  Buttolph,  30  F.   (2d)  769; 
See  Note,  6  A.  L.  R.   (2d)   147,  149. 

It  is  true  that  the  United  States  of  America  is  in 
some  cases  allowed  to  intervene  in  actions  brought 
to  withdraw  funds  from  the  registry  of  the  Federal 
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Court,  such  as  in  the  case  of  United  States  v.  Cochrane, 
87  F.  (2d)  3,  but  in  such  cases,  the  United  States  is 
representing  possible  owners  of  the  fund  who  are 
not  represented  and  is  acting  as  a  trustee  for  them. 
In  this  case,  the  only  persons  having  any  possible 
or  conceivable  interest  in  the  ownership  of  this  fund 
were  represented  in  court,  and  there  is  no  conceivable 
person  that  the  United  States  could  represent  as 
trustee.  The  United  States  derives  no  claim  to  this 
money  from  the  fact  that  it  was  deposited  in  the 
registry  of  the  court.  Monies  so  deposited  are  not 
public  monies  of  the  United  States. 

Chatham  and  Phenix  Nat.  Bank  of  City  of 
New  York  v.  Guaranty  Trust  Co.  of  New 
York,  256  Fed.  90;  cert.  den.  31  Sup.  Ct. 
492,  250  U.  S.  642,  63  L.  Ed.  1185. 

Sections  2041  and  2042  of  28  U.  S.  C.  do  not  pro- 
vide for  any  forfeiture  of  funds. 

In  re  Monies  in  Registry  of  District  Court, 
170  Fed.  470. 


State  governments  may  escheat  unclaimed  monies 
p  deposited  in  the  registry  of  the  United  States  Dis- 
trict Courts. 

V.  S.  V.  Klein,  106  F.  (2d)  213;  cert,  den., 
60  Sup.  Ct.  295,  308  U.  S.  618,  85  L.  Ed. 
517. 

It  should  be  noted  also  that  the  money  here  in- 
volved was  still  in  the  registry  of  the  court  and  had 
not  been  deposited  in  the  treasury  under  Section 
2042.    We  have  found  no  decisicyhs  interpreting  this 
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statute,  but  it  seems  that  the  proper  interpretation 
of  the  statute  should  be  that  the  United  States  attor- 
ney is  entitled  to  notice  of  petition  to  withdraw  mon- 
ies only  after  the  five  year  period  had  passed  and 
the  money  had  been  deposited  in  the  treasury  to  the 
credit  of  the  United  States. 

We,  therefore,  feel  that  the  only  parties  interested 
in  this  matter  are  Shirley  Doores,  the  United  States 
District  Court  for  the  Eastern  District  of  Washing- 
ton, and  the  appellee,  and  that  the  appellant.  United 
States  of  America,  has  no  legal  or  substantial  inter- 
est in  this  appeal,  and  the  appeal  should  be  dismissed. 

SUMMARY  OF  ARGUMENT  ON  THE  MERITS 

Appellee,  it  is  conceded,  had  supplied  Miss  Shirley 
Doores  with  narcotics  in  violation  of  the  federal  and 
state  laws.  After  the  crime  had  been  committed.  Miss 
Doores  and  her  compatriots  devised  a  scheme  to  ex- 
tort money  from  appellee.  Through  representations 
to  him  that  he  would  be  arrested  and  tried  for  viola- 
tion of  the  law.  Miss  Doores  and  her  accomplices  in- 
stilled in  him  a  state  of  fear  of  apprehension  and 
induced  him  to  turn  over  large  sums  of  money  aggre- 
gating some  $14,000  which  was  to  be  used  to  prevent 
his  prosecution  and  resultant  punishment  and  dis- 
grace. 

Appellee  may  have  had  a  guilty  intent  but  was  not 
guilty  of  bribery  or  attempted  bribery,  and  it  is  clear 
from  the  statement  of  facts,  agreed  to  by  both  appel- 
lant and  appellee,  that  Miss  Doores  and  her  conspira- 
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tors  were  the  moving  parties  and  induced  the  action 
of  appellee,  and,  therefore,  appellee  was  not  in  pa/ri- 
delicto  with  Miss  Doores.  It  is  conceded  by  appellant 
that  this  was  appellee's  money  and,  in  effect,  it  is 
admitted  by  appellant  that  if  appellee  was  not  in 
pari-delicto  with  Miss  Doores,  he  is  entitled  to  its 
return. 

ARGUMENT 

For  the  sake  of  clarity,  appellee  will  reverse  the 
first  two  sections  of  appellant's  argument,  since  ap- 
pellant's first  argument  assumes  conclusions  reached 
in  its  second  argument. 

Crime  Against  the  Government 

The  government  makes  no  contention  that  Dr.  Teed 
could  be  guilty  of  bribery  but  charges  that  he  is  guilty 
of  attempted  bribery. 

At  common  law,  the  crime  of  bribery  comprehends 
the  crime  of  attempted  bribery.  (8  Am.  Jur.  890, 
Bribery,  Sec.  10).  Likewise,  both  bribery  and  attempt 
to  bribe  are  included  in  the  same  federal  statute.  (18 
U.  S.  G.  Sec.  201-223,  formerly  Sec.  91,  et  al).  The 
gist  of  the  offense  is  the  offering,  giving,  receiving 
or  soliciting  of  anything  of  value  with  intent  to  in- 
fluence the  recipient's  action  as  a  public  official.  (8 
Am.  Jur.  886,  18  U.  S.  C.  Sec.  201-223).  Obviously, 
there  must  be  at  least  an  offer  of  something  of  value 
to  an  official. 

In  this  case,   there  was  not  even  an  attempt   by 
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anyone  to  approach,  offer,  or  tender  anything-  to  a 
public  official  and  there  was  thus  no  attempt  to  bribe. 
On  the  contrary.  Miss  Doores  had  no  intention  of 
offering  the  money  to  any  public  official.  It  was  a 
pure  case  of  extortion. 

There  was  also  no  conspiracy  to  bribe.  While  a 
formal  agreement  between  the  parties  concerned  is 
not  necessary,  there  must  be  a  concert  of  action,  all 
the  parties  working  together  understandingly,  with 
a  single  design  for  the  accomplishment  of  a  common 
purpose. 

Fowler  v.  U.  S.,  273  Fed.  15; 

U,  S.  V.  Direct  Sales  Co.,  Inc.,  et  al,  44  F. 

Supp.  623,  131  F.  (2d)  835,  aff.  319  U.  S. 

703; 
Graham  v.  U.  S.,  15  F.   (2d)  740,  cert.  den. 

274  U.   S.  743. 

Most  applicable  to  this  case  are  the  words  of  Jus- 
tice Cardozo  in  Morrison  v.  California,  291  U.  S.  82 
(93),  78  L.  Ed.  664  (672): 

"Doi  was  not  a  conspirator  however  guilty  his 
own  state  of  mind,  unless  Morrison  had  shared 
in  the  guilty  knowledge  and  design." 

Since  Dr.  Teed  was  the  only  person  who  ever  ex- 
pected any  of  this  money  to  find  its  way  to  a  federal 
officer,  there  was  no  one  who  shared  this  design  and 
purpose  and  therefore  there  could  be  no  conspiracy 
to  bribe. 

The  only  case  seemingly  in  conflict  with  appellee's 
contention  as  to  the  issue  of  bribery  is  the  case  of 


United  States  v.  Galbreath,  8  F.  (2d)  360,  a  District 
Court  case.  The  case  can  be  distinguished  on  the 
ground  that  the  person  to  whom  the  petitioner  gave 
the  money  was  in  fact  assisting  an  officer.  Here  the 
money  was  paid  to  Miss  Doores  and  was  not  turned 
over,  and  there  was  no  intention  to  turn  it  over  to 
anyone  having  any  connection  with  a  federal  officer. 
However,  there  seems  in  the  Galhreath  case  to  have 
been  little  consideration  given  to  the  necessary  ele- 
ments to  constitute  an  ''attempt  to  bribe,"  no  citation 
of  authority,  and  the  money  was  directed  to  be  paid 
into  the  registry  of  the  court  under  the  Act  of  Jan- 
uary 7,  1925.  (18  U.  S.  C,  Sec.  3612,  formerly  Sec. 
570).    Former  Sec.  570  provided: 

"All  moneys  received  or  tendered  in  evidence 
in  any  case,  proceeding,  or  investigation  in  any 
United  States  court,  or  before  any  officer  there- 
of, which  have  been  paid  to  or  received  by  any 
official  as  a  bribe,  shall  after  the  conclusion  and 
final  disposition  of  the  particular  case,  proceed- 
ing, or  investigation  in  which  it  was  received  as 
evidence,  be  deposited  in  the  registry  of  the  court 
to  be  disposed  of  under  and  in  accordance  with 
the  order,  judgment  or  decree  of  the  said  court, 
to  be  subject,  however,  to  the  provisions  of  Sec- 
tion 852  of  Title  28.  (Jan.  7,  1925,  c.  33,  43  Stat. 
726)." 

Present  Sec.  3612  is  substantially  the  same  with 
minor  changes  in  phraseology. 

Since  the  money  was  never  "paid  to  or  received 
by  any  official  as  a  bribe,"  the  statute  was  not  ap- 
plicable, but  it  is  probable  that  this  point  was  not 
presented  to  the  court.   Since  in  the  present  case,  this 
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statute  is  not  applicable,  there  would  seem  to  be  no 
statute  which  even  inferentially  authorizes  the  reten- 
tion by  the  government  of  the  money  here  in  question. 

The  only  applicable  statutes  are  contained  in  28 
U.  S.  C.  2041  and  2042  (formerly  28  U.  S.  C,  Sec. 
851  and  Sec.  852,  41  Stat.  654,  29  Stat.  578  and  36 
Stat.  1083).  Deposits  of  monies  in  court  under  these 
statutes  are  not  public  monies  of  the  United  States. 

ChatJiam  v.  PJienix  Nat.  Bank  of  the  City 
of  New  Yo7'k  v.  Gtiaranty  Trust  Co.  of 
Neiv  York,  256  Fed.  90. 

The  appellant  injects  a  theory  that  since  there  is 
evidence  that  appellee  violated  the  Federal  Narcotics 
Laws  that  the  appellant  should  have  the  right  in  this 
proceeding  to  levy  a  fine  upon  him  by  depriving  him 
of  his  money,  which  the  District  Court  happens  to 
have  in  its  registry.  The  money  here  involved  had 
no  connection  with  narcotic  violations  but  only  with 
the  extortion  scheme.  The  appellant  cites  no  authority 
for  its  proposition,  and  it  is  difficult  to  understand 
how,  under  our  system  of  law,  this  proceeding  can  be 
turned  into  a  criminal  action  to  punish  the  appellee 
for  a  possible  violation  of  a  federal  law.  This  is  not 
a  criminal  prosecution  and  this  suggestion  of  the  ap- 
pellant is  quite  inept.  Appellee  has  paid  at  least  one 
legal  penalty  and  the  Court  can  take  judicial  notice 
of  the  fact  that  appellee  has  paid  an  even  more  serious 
penalty  in  the  form  of  disgrace  and  loss  of  his  means 
of  livelihood. 
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Pari-Delicto 

The  appellant's  primary  argument  is  based  on  the 
contention  that  the  appellee  was  in  pari-delicto  with 
Miss  Doores  and  her  assistants.  The  appellant  cites 
one  section  of  Am.  Juris  (12  Am.  Jur.  213,  pages 
725,  726,  727),  stating  the  rule  for  which  it  contends. 
(Appellant's  Brief,  p.  11).  The  same  work  can  be 
cited  for  the  appellee.  In  12  Am.  Jur.  736,  (Contracts, 
Sec.  219),  the  following  statement  is  found: 

''The  doctrine  that  the  parties  to  an  illegal 
transaction  are  not  in  pari-delicto  and  that  the 
less  guilty  may  recover  is  especially  applicable 
where,  although  the  parties  concur  in  the  illegal 
act,  some  fraud,  duress,  oppression,  imposition, 
or  undue  influence  is  practiced  by  one  party  upon 
the  other  so  that  it  appears  that  the  guilt  of  the 
latter  is  subordinate  to  that  of  the  former.  Thus, 
money  paid  to  suppress  a  threatened  prosecution 
for  a  crime  can  be  recovered  back  where  the  pay- 
ment has  been  extorted  or  induced  by  duress, 
oppression,  or  undue  influence.  *  *  *" 

It  is  conceded  that  there  is  a  conflict  of  authority 
on  whether  money  paid  under  threat  of  criminal 
prosecution  may  be  recovered.  The  best  discussion 
of  this  problem  may  be  found  in  Willistofi  on  Con- 
tracts, Revised  Edition,  Vol.  5,  p.  4509-4517,  Sec. 
1612-1616.    On  pages  4513-14,  Mr.  Williston  states: 

"Some  courts  have  held  not  only  that  a  bar- 
gain induced  by  such  threats  is  one  to  stifle  prose- 
cution, but  that  the  parties  thereto  are  in  pari- 
delicto.  That  these  cases  are  erroneous  is  mani- 
fest in  view  of  the  rule  that  where  an  illegal 
transaction  is  caused  by  coercion  of  one  of  the 
parties,  the  other  is  not  in  pari-delicto.^^ 
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Mr.  Williston  cites  Henderson  v.  Plymouth  Oil  Co., 
13  F.  (2d)  932,  where  the  court  held  in  a  case  involv- 
ing threat  of  arrest  that  a  transfer  of  stock  was  void 
and  a  redelivery  would  be  ordered  where  the  transfer 
was  made  under  duress,  whether  the  transferor  was 
guilty  of  a  felony  or  not. 

As  Professor  Williston  points  out,  the  cases  which 
refuse  to  upset  a  settlement  made  under  threat  of 
prosecution  are  all,  or  nearly  all,  cases  where  it  ap- 
pears that  merely  a  fair  settlement  was  obtained.  An 
exhaustive  list  of  the  many  cases  on  this  subject  is 
contained  in  a  note  in  17  A.  L.  R.  325  and  in  A.  L.  R. 
Blue  Book  of  Supplemental  Decisions,  Permanent 
Volume,  p.  177.  It  is  not  felt  that  the  Court  would 
desire  an  exhaustive  discussion  of  each  of  these  cases, 
but  they  do  bear  out  the  statement  made  by  the  an- 
notator  (17  A.  L.  R.  at  p.  339) : 

"The  courts  in  general  endeavor  to  protect 
the  victims  of  extortion,  pure  swindle  or  black- 
mail, whether  they  are  plaintiffs  or  defendants." 

Some  of  the  cases  not  cited  in  the  note  in  17  A.  L.  R. 
but  supporting  this  contention  are : 

Smith  V.  Blachley,  188  Pa.  550,  41  Atl.  619; 
Daum,  V.  Urqtihart,  61  S.  D.  431,  249  N.  W. 

738; 
Pfeuffer  v.  Haas,  Tex.   Cir.  App.   1933,  55 

S.  W.   (2d)   111; 
Bock  V.  Felker,  302  111.  App.  116,  23  N.  E. 

(2d)   568; 
Berman  v.  Coakley,  243  Mass.  348,  137  N.  E. 

667; 
Lindsley  v.  Caldtvell,  234  Mo.  498,  137  S.  W. 

983. 
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Authority  in  both  the  states  of  Washington  and 
Idaho,  wherein  the  transactions  took  place  and  which 
should  determine  the  property  rights  in  this  money, 
seems  in  accord  with  the  doctrine  contended  for  by 
appellee. 

Bertschinger  v.  Campbell,  99  Wash.  142,  168 

Pac.  977; 
Wilbur  V.  Blanchard,  22  Ida.  517,  126  Pac. 

1069. 

The  Washington  cases  cited  in  appellant's  brief 
on  page  12  are  obviousl}^  not  in  point  since  there  is 
no  element  of  coercion  in  the  cases  cited.  The  acts 
of  the  parties  in  those  cases  were  purely  voluntary 
acts. 

The  case  of  Clark  v.  V.  S.,  (102  U.  S.  322),  cited 
by  the  appellant,  is  not  applicable  to  this  case.  Clark 
V.  U.  S.  was  a  clear  case  of  bribery  and  there  was 
no  duress.  It  appears  that  the  action  of  the  briber 
was  purely  voluntary  and  nowhere  in  the  case  is  there 
any  discussion  of  the  doctrine  here  contended  for. 

The  case  of  U.  S.  v.  Thomas,  75  F.  (2d)  369,  cited 
by  the  appellant,  is  also  not  in  point  for  the  same 
reason.  It  should  be  pointed  out  that  this  case,  in 
addition  to  citing  Clark  v.  U.  S.  supra,  cited  St.  Louis, 
V.  &  T.  H.R.  Co.  V.  Terre  Haute  &  I.  B.  Co.,  145 
U.  S.  393.  The  court,  in  the  latter  case,  at  pages  407 
and  408,  states: 

u*  *  *  jji^-^,  instance,  property  conveyed  pursuant 
to  a  contract  made  in  consideration  of  the  com- 
pounding of  a  crime  and  the  stifling  of  a  criminal 
prosecution,    and   therefore   clearly   illegal,    can- 
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not  be  recovered  back  at  law,  nor  the  conveyance 
set  aside  in  equity,  unless  ohtained  hy  such  fraud 
or  oppression  on  the  part  of  the  grantee,  that 
the  conveyance  cannot  he  considered,  the  volun- 
tary act  of  the  grantor."  (Italics  added). 

The  appellant  cites  U.  S.  v.  Connoughton,  39  F. 
(2d)  237.  There  a  defendant  was  charged  with  con- 
spiracy to  bribe.  The  sum  of  $300.00  was  found  upon 
his  person  when  seized.  He  pleaded  guilty  to  the 
charge.  Two  of  his  co-defendants  were  acquitted; 
another  pleaded  guilty.  He  asked  for  return  of  the 
$300.00.  The  court  ordered  its  return.  Whether  the 
money  was  actually  ever  offered  to  a  federal  agent 
is  not  clear. 

If  it  is  an  authority  at  all,  it  is  an  authority  for 
appellee. 

Since  there  was  no  transfer  or  even  offer  of  trans- 
fer of  this  money  to  any  federal  official,  the  most 
that  can  be  said  for  the  appellant's  position  is  that 
Dr.  Teed  put  money  into  the  hands  of  a  purported 
agent  with  the  intent  that  such  agent  should  use  the 
money  for  the  purpose  of  bribing  federal  officials, 
although  the  agent  had  no  intention  of  doing  so. 

There  are  several  well  considered  cases  holding  that 
money  placed  in  the  hands  of  an  agent  for  the  pur- 
pose of  bribing  or  otherwise  illegally  using  influence, 
but  not  so  used,  is  recoverable  by  the  principal. 

Wassermmi  v.  Sloss,  117  Cal.  425,  49  P.  566; 
Ware  v.  Spinney,  76  Kan.  289,  91  P.  787 ; 
Adams  Express  Co.  v.  Reno,  48  Mo.  264; 
Liehman  v.  Rosenthal,  185  Misc.  837,  57  N. 
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Y.  S.  (2d)  875,  affd.  269  App.  Div.  1062, 
59  N.  Y.  S.  (2d)  148; 
Kiewert  v.  Rindskopf,  46  Wis.  481,  1  N.  W. 
163. 

CONCLUSION 

While  we  have  attempted  to  answer  in  some  detail 
the  arguments  of  the  appellant,  this  matter  can  be 
decided  on  a  fairly  simple  basis.  The  District  Court 
has  found  that  the  money  in  question  is  appellee's 
money,  and  that  he  is  entitled  to  its  return;  and  un- 
less the  appellant  can  show  some  reason  why  such 
money  should  not  be  returned  to  appellee,  he  is  en- 
titled to  have  it  paid  over  to  him.  The  appellant  has 
shown  no  right  to  the  money  and  no  statutory  or  other 
authority  for  confiscating  this  money  or  imposing 
such  a  penalty  upon  Dr.  Teed,  and,  therefore,  the 
appellant's  claim  to  the  mone}^  must  necessaril}^  fail. 

Respectfully  submitted, 

PAINE,  LOWE  &  COFFIN, 

R.  E.  LOWE, 

ALAN  P.  O 'KELLY, 

622  Spokane  and  Eastern  Building, 
Spokane  8,  Washington, 

Attorneys  for  Appellee. 
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Alexander  George  Peck, 

Appellee. 


APPELLEE'S  BRIEF. 


Statement  of  the  Case. 

As  appellant  points  out  in  her  Statement  of  the  Case, 
the  premises  in  question  were  owned  in  1942  by  Ralph  C. 
Gilbert  who  was  renting  the  structure  for  $45.00  per 
month.  In  1946  the  property  was  purchased  by  Robert  C. 
Chambers  who  indicated  to  the  then  Office  of  Price  Ad- 
ministration that  he  was  operating  the  premises  as  a  hotel. 
In  the  fall  of  1947  the  defendant  entered  into  an  agree- 
ment to  purchase  the  property  from  Mr.  Chambers  and 
during  a  period  of  about  two  months  operated  the  prem- 
ises in  close  conjunction  with  Mr.  Chambers.  In  May  of 
1948  the  lease  involved  in  this  action  was  executed  between 
the  plaintiff  as  lessee  and  the  defendant  as  lessor. 

The  respects  in  which  appellant's  statement  of  the  case 
do  not  disclose  the  evidence  which  establishes  the  defense 
and  requires  the  judgment  entered  by  the  court  below  will 
be  pointed  out  and  discussed  in  the  development  of  the 
argument. 
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ARGUMENT. 
I. 
The  Findings  of  Fact  Require  the  Conclusion  That  the 
Premises  Were  Decontrolled  by  the  Housing  and 
Rent  Act  of  1947. 

Finding  No.  3  recites  that  in  1946  Robert  C.  Chambers 
registered  the  entire  premises  as  a  hotel  under  the  name 
Rilla  Hotel.  Finding  No.  4  finds  that  the  defendant  upon 
acquiring  the  property  continued  to  operate  said  premises 
as  the  Rilla  Hotel  and  goes  on  to  find  that  the  defendant 
provided  the  usual  hotel  type  services. 

These  findings  were  based  upon  substantial  evidence. 
Mr.  Chambers  in  1946  had  registered  the  premises  as  a 
hotel  [Defendant's  Exhibit  A].  During  Chambers'  own- 
ership the  Los  Angeles  City  Telephone  Directory  contained 
a  listing  of  the  telephone  under  the  name  "Rilla  Hotel" 
which  was  continued  during  defendant's  ownership  [Tr. 
Vol.  n,  p.  87,  line  13,  to  p.  88,  line  3].  Mr.  Chambers 
had  stated  to  Mr.  Peck  in  October  of  1947  that  "every- 
thing was  decontrolled  by  the  O.  P.  A."  [Tr.  Vol.  H,  p. 
73,  lines  6  and  7].  The  property  was  given  over  to  Mr. 
Peck  by  Mr.  Chambers  as  the  Rilla  Hotel  and  premises 
[Tr.  Vol.  II,  p.  66,  lines  21  and  22].  For  two  or  three 
months  during  the  period  the  property  was  in  escrow  from 
October,  1947,  Chambers  and  the  defendant  operated  the 
property  together  [Tr.  Vol.  II,  p.  85,  line  23,  to  p.  86, 
line  4]. 

The  foregoing  evidence  required  the  court  to  draw  the 
inference  that  defendant  Peck  continued  to  operate  the 
property  as  a  hotel  in  the  same  manner  that  his  predecessor 
Chambers  operated  it  and  that  Chambers  so  operated  it 
from  November,  1946,  when  he  registered  it  with  the 
0.  p.  A.  as  a  hotel. 
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Appellant  must  concede  that  if  the  occupants  of  the 
various  rooms  were  ''provided"  with  customary  hotel 
services  then  the  entire  premises  was  exempt  as  a  hotel. 
As  pointed  out  by  the  appellant,  Controlled  Housing  Rent 
Regulations,  Section  825.1  (b)  (iv)  (b),  12  F.  R.  4331, 
provided  that  entire  structures  where  twenty-five  or  less 
rooms  were  rented  or  offered  for  rent  and  all  of  the  ac- 
commodations in  such  structures  were  exempt  or  decon- 
trolled are  themselves  exempt.  The  question  then  becomes 
what  is  meant  by  the  term  "to  whom  were  provided  cus- 
tomary hotel  services"  within  the  meaning  of  the  regula- 
tion. 

The  appellant  argues  that  since  the  occupants  of  the 
quarters  above  the  garage  did  not  receive  all  of  the  services 
which  the  occupants  of  the  rooms  within  the  main  building 
received  the  premises  could  not  be  exempt  as  a  hotel  be- 
cause not  all  of  the  occupants  were  provided  with  such 
services.  This  very  question  was  considered  by  the  United 
States  District  Court  for  the  District  of  Minnesota  in 
Woods  V.  Benson  Hotel  Court  (1948),  81  F.  Supp.  46. 
The  units  in  the  premises  there  involved  were  occupied  by 
permanent  guests  all  of  whom  had  kitchen  and  dining  room 
accommodations.  Out  of  190  units  only  66  were  completely 
furnished,  115  were  partially  furnished,  31  had  hnen 
service  and  7  had  maid  service.  The  remaining  units  did 
not  have  furniture  or  any  service,  but  the  management 
was  prepared  to  give  them  furniture,  linen,  and  maid 
service  at  extra  cost.  The  court  held  that  in  order  to  be 
a  decontrolled  hotel  it  was  not  necessary  that  the  tenants 
actually  receive  all  of  the  services.  It  is  sufficient,  said  the 
court,  that  the  services  are  available  either  with  or  without 
extra  costs. 


II. 

The  Court's  Finding  That  the  Property  Was  Known 
as  a  Hotel  Is  Supported  by  the  Evidence. 

Appellant  apparently  contends  that  to  be  sufficient  the 
court's  finding  must  follow  the  exact  language  of  the  stat- 
ute.   Respondent  knows  of  no  such  rule. 

To  the  contrary  the  rule  is  that  the  findings  of  the 
trial  court  are  to  receive  such  a  construction  as  will  up- 
hold rather  than  defeat  its  judgment  thereon.  Whenever 
from  the  facts  found  by  it  other  facts  may  be  inferred 
which  will  support  the  judgment,  such  inference  will  be 
deemed  to  have  been  made  by  the  trial  court  and  upon  an 
appeal  from  that  judgment  the  appellate  court  will  not 
draw  from  those  facts  any  inference  of  fact  contrary  to 
that  which  may  have  been  drawn  by  the  trial  court  for  the 
purpose  of  rendering  such  judgment. 

Goldberg  v.  List  (1938),  11  Cal.  2d  389; 

Leff  V.  Knewhow  (1941),  47  Cal.  App.  2d  360. 

Applying  this  rule  of  construction  it  is  at  once  seen  that 
when  the  court  finds  that  in  1946  Chambers  registered  the 
premises  as  the  "Rilla  Hotel"  (Finding  No.  3) ;  that  upon 
acquiring  said  property  the  defendant  continued  to  operate 
the  premises  as  the  Rilla  Hotel  (Finding  No.  4) ;  and  that 
during  such  operations  by  the  defendant  the  premises  were 
known  as  "Rilla  Hotel"  and  were  so  listed  in  the  telephone 
directory  and  on  the  records  of  the  office  of  the  housing 
expediter  (Finding  No.  5);  and  these  findings  were  made 
in  the  light  of  such  evidence,  for  example,  as  the  evidence 
that  Mr.  Chambers  had  the  premises  listed  in  the  telephone 
directory  as  "Rilla  Hotel,"  there  can  be  no  question  but 
what  the  court  below  has  made  the  necessary  findings  upon 
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which  to  base  its  conclusion  that  the  property  was  ex- 
empted from  rent  control  as  a  hotel. 

Some  of  the  evidence  supporting  and  requiring  these 
findings  is  pointed  out  by  appellant  herself  and  need  not 
be  repeated.  In  addition  the  record  is  replete  with  evi- 
dence of  the  hotel  type  services  which  were  furnished  by 
the  defendants  and  inferentially  by  his  predecessor  Mr. 
Chambers.  The  guests  were  provided  with  daily  cleaning 
and  maid  service  supplied  by  the  defendant  and  his  wife, 
were  supplied  with  daily  change  of  linens,  and  with  tele- 
phone service. 

Appellant  urges  that  the  presence  of  cooking  facilities 
removed  it  from  the  category  of  a  hotel.  Such  an  argu- 
ment was  resolved  adversely  to  the  position  of  the  appel- 
lant by  the  Court  of  Appeals  for  the  Eighth  Circuit  in 
Woods  V.  Western  Holding  Corp.,  173  F.  2d  655.  In  this 
case  the  court  pointed  out  that  there  are  three  types  of 
hotels,  the  commercial  or  transient  business  hotel,  the 
apartment  hotel,  and  the  family  hotel.  The  hotel  there  in- 
volved was  an  apartment  hotel  in  which  each  apartment 
contained  bath,  kitchenette  and  dinette  facilities.  Many  of 
its  guests  were  permanent.  The  Housing  Expediter  argued 
that  as  used  in  the  Housing  and  Rent  Act  of  1947  "hotel" 
means  a  place  where  transients  are  lodged  and  where  there 
is  no  provision  for  individual  cooking  in  rooms.  The  court 
rejected  the  Expediter's  theory  and  referred  to  a  Congres- 
sional Committee  Report  which  indicated  that  since  by  the 
terms  in  effect  immediately  prior  to  enactment  of  the  1947 
Act  transient  hotels  were  excluded  from  control,  the  lan- 
^  guage  used  in  the  1947  Act  was  intended  to  extend  the 
^■exclusion  to  hotels  catering  to  permanent  guests. 

As  a  matter  of  fact,  as  the  court  pointed  out,  the  Hous- 
ing Expediter  himself  had  issued  an  interpretation  of  Sec- 


tion  202(c)  ".  .  .  'hotel'  is  interpreted  to  include  all 
types  of  hotels,  such  as  transient  hotels,  residential  hotels, 
apartment  hotels,  or  family  hotels."  Upon  the  legislative 
history  and  the  plain  language  of  the  act  the  court  held 
that  the  fact  that  the  accommodations  included  kitchenette 
and  dinette  facilities  in  no  way  removed  the  building  from 
the  category  of  hotels  exempted  from  rent  control. 

Appellant  characterizes  the  services  rendered  by  the 
owners  of  the  hotel  here  involved  as  "meager."  Reference 
too  is  made  to  the  fact  that  in  1947  the  local  office  of  the 
Housing  Expediter  issued  orders  which  indicated  that  the 
property  was  still  under  rent  control.  As  to  the  latter 
the  unjustified  position  of  the  Housing  Expediter  is  dis- 
cussed by  the  Court  of  Appeal  in  the  Woods  case.  Thus 
it  was  pointed  out  that  upon  the  enactment  of  the  1947 
Act  the  Housing  Expediter  took  the  position  that  in  order 
to  be  within  the  definition  of  "decontrolled  housing  accom- 
modations" as  a  hotel  the  establishment  must  have  provided 
all  of  the  services  mentioned  in  the  act.  When  the  bill 
was  up  for  renewal  in  1948  the  Congressional  debates 
clearly  indicated  that  Congress  did  not  intend  by  the  1947 
Act  that  only  hotels  offering  all  of  the  mentioned  services 
would  be  decontrolled.  For  example,  Senator  Caine  said, 
".  .  .  it  was  not  intended  (by  the  1947  Act)  that  the 
failure  to  provide  a  telephone  service  or  a  bellboy  would 
necessarily  prevent  an  establishment  from  being  decon- 
trolled." 

It  is  clear  therefore  that  upon  the  evidence  in  this  case 
that  the  premises  were  known  as  the  Rilla  Hotel,  were 
operated  as  a  hotel,  and  hotel  type  services  were  furnished 
to  the  guests,  the  finding  that  the  premises  were  known 
and  operated  as  a  hotel  finds  ample  support  in  the  record. 
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III. 

The  Court's  Conclusion  That  There  Was  No  Violation 
of  the  Rent  Control  Act  or  Regulations  in  the 
Sale  of  the  Furniture  Is  Supported  by  the  Find- 
ings and  Required  by  the  Evidence. 

It  is  interesting  to  review  the  background  of  Mrs. 
Bray's  conduct  before  entering  into  the  transaction  com- 
plained of  in  this  action. 

Long  before  she  met  Mr.  Peck  she  was  the  owner  and 
operator  of  a  boarding  house.  She  leased  this  boarding 
house  to  a  Mr.  Romich  and  as  a  condition  of  executing 
the  lease  required  him  to  purchase  the  furniture  for 
$1000.00  [Tr.  Vol.  II,  p.  49,  line  21,  to  p.  50,  line  6]. 

During  the  weeks  immediately  preceding  the  opening 
of  negotiations  upon  the  Rilla  Hotel  the  plaintiff  had  em- 
ployed Mr.  Robert  A.  Smith  of  the  Fitzpatrick  Realty 
Company  to  negotiate  for  her  the  lease  of  certain  premises 
on  Elden  Street  for  $200.00  per  month  and  to  purchase 
the  furniture  located  on  those  premises  for  $6000.00 
[Tr.  Vol.  IL  p.  29,  lines  1  to  11;  Deft.  Ex.  E].  During 
the  course  of  her  negotiations  on  the  Elden  Street  prop- 
erty, her  agent  Mr.  Smith,  saw  the  defendant's  property 
offered  for  sale  under  the  classification  "Hotels  for  Sale" 
and  went  to  see  that  property.  When  the  Elden  Street 
transaction  fell  through  he  spent  some  considerable  time 
persuading  the  defendant  to  agree  to  the  same  type  of 
transaction  as  the  plaintiff  was  attempting  to  negotiate  on 
the  Elden  Street  property.  It  was  plaintiff's  agent  Mr. 
Smith,  who  established  the  terms  of  the  transaction.  He 
suggested  the  rental  and  he  suggested  the  purchase  price 
of  the  furniture  [Tr.  Vol.  II,  p.  104,  line  2,  to  p.  105, 
line  18]. 


In  this  connection  it  may  be  borne  in  mind  that  the 
plaintiff  was  in  the  business  of  operating  boarding  or 
rooming  houses  while  plaintiff  had  never  had  any  experi- 
ence along  similar  lines  [Tr.  Vol.  II,  p.  29,  lines  17  to  24; 
p.  79,  lines  10  to  13], 

It  is  obvious,  therefore,  that  the  overwhelming  weight 
of  the  evidence  supports  the  court's  finding  that  the  de- 
fendant did  not  require  the  plaintiff  to  purchase  the  furni- 
ture as  a  condition  of  renting  or  leasing  the  premises 
involved  but  that  the  offer  came  from  the  plaintiff  and 
was  accepted  by  the  defendant. 

It  was  appellant's  burden  to  establish  by  a  preponder- 
ance of  the  evidence  that  the  defendant  required  the  plain- 
tiff to  purchase  the  furniture  as  a  condition  of  renting 
the  property  in  question  in  order  to  evade  the  require- 
ments of  the  Housing  and  Rent  Act  of  1947  and  the  regu- 
lations. 

The  first  obstacle  to  be  overcome  by  appellant  in  order 
to  support  her  contention  is  the  uncontroverted  fact  that 
all  of  the  parties  in  May  of  1948  were  dealing  with  this 
property  as  a  decontrolled  hotel.  The  first  time  Mr. 
Smith  mentioned  the  property  to  appellant  he  told  her  it 
was  a  decontrolled  hotel  [Tr.  Vol.  II,  p.  39,  lines  16  to 
19].  Mr.  Peck  believed  it  was  a  decontrolled  hotel. 
Under  these  circumstances  it  cannot  be  contended  that 
even  if  the  appellant's  testimony  that  defendant  stated  he 
would  not  consider  renting  the  place  unfurnished  had  been 
accepted  by  the  court  as  true  there  was  any  intent  to 
evade  the  rent  control  act  or  the  rent  regulations. 

Appellant  places  much  emphasis  upon  the  testimony  of 
its  witness  that  the  market  value  of  the  furniture  was 
only  $850,00.   As  explained  by  Mr.  Smith,  in  buying  and 


selling  hotel  properties  the  primary  consideration  is  the 
amount  of  income  being  produced  as  a  going  business. 
He,  therefore,  taking  into  consideration  the  fact  that  the 
gross  income  from  the  Rilla  Hotel  was  over  $500.00  per 
month,  established  the  rental  of  $175.00  per  month  for 
the  real  property  and  $7000.00  as  the  purchase  price  of 
the  furniture  as  a  reasonable  consideration  for  acquiring 
the  Rilla  Hotel  as  a  going  business.  Under  these  facts 
it  is  absolutely  immaterial  what  the  furniture  might  have 
been  sold  for  piece  by  piece  or  what  it  might  have  been 
purchased  for  piece  by  piece. 

In  the  case  of  Porter  v.  Jorgensen  (1946,  S.  D.  Cal., 
Yankwich),  63  Fed.  Supp.  13,  the  defendant  ran  an  ad 
reading  "Now  vacant.  Will  rent  five-room  house  to  party 
buying  furniture  $950.00.  Rent  $26.00.  4121 -29th 
Street."  The  defendant  did  not  obtain  the  consent  of 
the  O.P.A.  to  sell  the  furniture.  The  tenant  resold  most 
of  the  furniture,  obtaining  the  sum  of  $200.00.  The 
court  held  that  the  evidence  was  not  sufficient  to  show 
a  "tie-in"  sale  evasive  of  the  rent  regulations. 

Finally,  even  the  testimony  offered  on  behalf  of  appel- 
lant herself  would  not,  assuming  the  court  had  accepted 
it  as  true,  establish  her  contention.  This  testimony  was 
simply  that  the  defendant  was  asked  if  he  would  con- 
sider renting  the  place  unfurnished.  There  was  no  tes- 
timony that  he  was  asked  whether  he  would  consider 
renting  the  place  furnished  but  without  requiring  the  ap- 
pellant to  purchase  the  furniture.  She  did  not  offer  to 
rent  it  furnished  at  an  increased  rental  rather  than  to 
rent  it  and  buy  the  furniture.  In  this  state  of  the  record 
the  court,  even  had  it  accepted  appellant's  testimony  as 
true,  could  not  have  made  a  finding  that  the  transaction 
was  in  violation  of  the  act. 
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IV. 

Appellant's  Motion   for  a   New   Trial  Was   Properly 

Denied  by  the  Trial  Court. 

Preliminarily  it  should  be  pointed  out  that  the  motion 
for  new  trial  insofar  as  it  was  based  upon  newly  discov- 
ered evidence  was  not  supported  by  the  affidavit  of  the 
party  and  by  the  affidavit  of  the  attorney  showing  that 
the  evidence  was  in  fact  newly  discovered  and  why  it 
could  not  with  reasonable  diligence  have  been  produced  at 
the  trial  and  what  diligence  was  used.  These  affidavits 
are  required  by  Rule  17(3)  of  the  Rules  of  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
California. 

The  failure  to  file  such  affidavits  constitutes  a  waiver 
by  the  moving  party  of  the  motion.  Local  Rule  3(d). 
The  motion  did  not  specify  a  particular  error  or  errors 
in  law  relied  upon  nor  did  it  specify  the  particulars 
wherein  the  evidence  was  claimed  to  be  insufficient.  Ac- 
cordingly the  trial  court  would  have  been  justified  in  dis- 
regarding each  of  these  two  grounds.  Local  Rule  17(h)(1). 

Apart  from  technical  objections  which  alone  justified 
the  denial  of  the  motion  the  court  properly  denied  the 
motion  based  upon  the  substance  of  the  grounds  urged. 

The  appellant  was  not  taken  by  surprise  by  the  conten- 
tion that  the  premises  in  question  were  decontrolled  hous- 
ing accommodations  by  virtue  of  being  a  hotel.  As  she 
herself  testified  when  she  first  heard  of  the  property  from 
her  agent  Mr.  Smith  she  was  told  that  the  establishment 
was  a  decontrolled  hotel.  This  was  also  told  her  by  Mr. 
Peck.  Accordingly  she  knew  all  along  that  the  property 
was  a  decontrolled  hotel  and  that  the  transaction  entered 
into  was  not  subject  to  rent  control  for  that  reason. 
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The  appellant  did  not  object  to  the  introduction  of 
evidence  concerning  the  hotel  type  services  furnished  by 
the  defendant  on  the  ground  that  such  evidence  was  not 
within  the  issues  framed  by  the  pleadings  nor  that  she 
was  taken  by  surprise.  Nor  did  she  request  an  adjourn- 
ment to  afford  her  the  opportunity  to  produce  evidence. 

Finally,  on  the  basis  of  the  affidavits  and  counter-affi- 
davits submitted  on  the  motion  for  new  trial,  it  is  at  once 
apparent  that  all  that  was  sought  to  be  offered  upon  a 
new  trial  was  the  evidence  of  witnesses  whose  testimony 
would  be  controverted  by  other  witnesses.  The  court 
properly  exercised  its  discretion  in  weighing  the  conflict 
of  evidence  which  would  be  before  it  upon  the  receipt 
of  such  testimony  and  it  must  be  presumed  that  in  pass- 
ing upon  the  motion  for  new  trial  and  considering  the 
affidavits  before  it  the  court  determined  that  should  each 
of  the  witnesses  testify  as  indicated  in  the  affidavits  the 
court's  finding  of  fact  would  remain  the  same  and  be 
adverse  to  the  appellant  on  the  issue  presented.  Accord- 
ingly the  trial  court's  denial  of  the  motion  was  a  proper 
exercise  of  its  discretion  and  should  not  be  disturbed. 

Conclusion. 

It  is  obvious  that  the  a])pellant  entered  into  this  trans- 
action knowing  that  the  premises  were  decontrolled  and 
operated  as  a  hotel  within  the  meaning  of  the  Housing 
and  Rent  Act  of  1947.  She  knew  that  the  income  from 
the  property  being  in  excess  of  $500.00  per  month  it 
was  very  profitable  for  her  to  lease  the  property  foi 
$175.00  and  purchase  the  furniture  for  S7000.00  in  or- 
der to  take  possession  of  the  hotel  as  a  going  business. 
If  it  were  not  for  the  fact  that  after  taking  possession 
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of  the  premises  she  became  greedy,  this  case  would  never 
have  found  its  way  into  the  court.  The  first  thing  she 
did  was  spend  some  $350.00  upon  the  rooms  over  the 
garage  and  then  raised  the  rent  to  $90.00  a  month  for 
those  rooms.  She  at  once  began  reducing  and  ehminating 
the  hotel  type  services.  First  of  all  she  cut  out  the  daily 
cleaning  service  [Tr.  Vol.  II,  p.  54,  lines  10  to  15].  She 
then  cut  out  the  telephone  service  [Tr.  Vol.  II,  p.  54,  line 
21,  to  p.  55,  line  9].  This,  of  course,  caused  tenants  to 
become  dissatisfied  and  some  of  them  obviously  not  know- 
ing that  the  premises  were  decontrolled  as  a  hotel  com- 
plained to  the  housing  expediter.  No  doubt  upon  investi- 
gation and  finding  that  the  services  customarily  provided 
by  a  hotel  were  not  being  given  the  office  of  the  housing 
expediter  reached  the  conclusion  that  the  property  was  not 
a  hotel  and  held  Mrs.  Bray  responsible. 

The  conduct  of  Mrs.  Bray  may  be  summarized  as  fol- 
lows :  First,  she  induced  Mr.  Peck  to  execute  the  lease  and 
sell  her  the  furniture  on  her  own  terms  despite  the  fact 
that  he  had  planned  to  make  an  outright  sale  of  the  hotel. 
Second,  she  then  began  raising  rents  and  eliminating  and 
reducing  services  which  accomplished  two  results,  the  in- 
creasing of  her  own  net  income  and  the  removal  of  some 
of  the  characteristics  of  the  establishment  as  a  hotel, 
Third,  she  then  consented  to  the  entry  of  a  small  judg- 
ment for  over-charge  of  rent  against  her.  Whether  or 
not  all  of  this  was  the  result  of  a  preconceived  plan  on 
her  own  part  to  subject  Mr.  Peck  to  an  enormous  liabil- 
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ity to  her,  it  is  unnecessary  to  determine.     She  must  not 
be  permitted  to  take  advantage  of  her  own  wrongdoing. 

The  defendant  having  estabhshed  that  the  property  was 
a  decontrolled  hotel  within  the  meaning  of  the  Housing 
and  Rent  Act  of  1947  as  amended  and  the  regulations 
issued  thereunder  the  judgment  of  the  court  below  should 
be  affirmed. 

Respectfully  submitted, 

|;  Perry  Bertram, 

Attorney  for  Appellee. 
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IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Eddie  Mattox  and  Bertha  Mattox, 

^     Appellants, 

vs. 

United  States  of  America, 

Appellee. 
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Appeal  from  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division. 

BRIEF  FOR  APPELLANTS. 


NATURE  OF  THE  CASE  AND  OF  THE  APPEAL. 

The  record  before  this  United  States  Court  of  Ap- 
peals, on  this  appeal,  brings  up  and  presents  for 
review  a  judgment  that  gives  judgment  in  favor  of  the 
plaintiff  and  against  the  defendants  in  an  action  com- 
menced on  May  9,  1949,  by  the  filing  of  the  original 
complaint  in  the  office  of  the  clerk  of  the  District 
Court  of  the  United  States  for  the  Northern  District 
of  California,  Southern  Division,  for  injunctive  relief, 
restitution  and  damages  for  alleged  violation  of  Rent 
Regulations  on  the  part  of  the  defendants,  as  land- 
lords, in  demanding  and  receiving  rentals  from  various 
tenants  (twelve  in  number)  in  excess  of  the  maximum 


rent  permitted  by  said  regulations,  over  a  period  of 
time  from  November  24,  1947  to  May  9,  1949,  the  date 
of  the  filing  of  said  complaint.    (R.  2-8.) 

Jurisdiction  of  the  Court  below  was  invoked  by  the 
plaintiff,  and  the  Court  entertained  and  assumed 
jurisdiction  of  the  subject  matter,  under  provisions 
of  Sees.  205,  206(b)  and  206(c)  of  the  Housing  and 
Rent  Act  of  1947,  as  amended  by  the  Housing  and 
Rent  Act  of  1949  (50  U.S.C.A.  Appendix,  Sec.  1881 
et  seq.).  Subsequent  to  the  filing  of  the  original  com- 
plaint, and  after  the  defendants  had  filed  an  answer  to 
said  complaint  (R.  9-10),  the  plaintiff,  pursuant  to  the 
requirement  of  the  Rules  of  Civil  Procedure,  Rule 
15(a),  on  August  19,  1949,  moved  the  Court  ^'to 
amend  the  complaint  on  file  herein",  upon  noticed 
motion  (R.  19),  and  on  the  hearing  of  the  motion  it 
was  by  the  Court  ordered  that  plaintiff's  motion  "to 
amend  complaint"  be  granted.    (R.  19-20). 

On  September  8,  1949,  plaintiff  filed  an  amended 
complaint,  which  contains  four  counts,  two  based  on 
the  amended  Section  206  (b)  of  the  Housing  and  Rent 
Act  of  1947  for  injunctive  relief,  including  an  order 
for  restitution  of  alleged  excessively  collected  rentals, 
limited  to  the  period  of  one  year  prior  to  the  filing  of 
the  complaint,  and  the  others  based  on  the  amended 
Section  205  of  the  said  Act,  for  judgment  for  triple 
damages  in  respect  of  such  excessive  rent  collections 
within  one  year  before  the  filing  of  the  complaint,  but 
diminished  by  the  amount  of  restitution  which  may  be 
ordered,  in  respect  of  rentals  collected  during  the  like  H 
period. 


Defendants  having  filed  an  answer  to  the  amended 
complaint,  wherein  they  allege,  in  further  answer  and 
as  a  separate  and  affirmative  defense,  to  each  of  the 
four  counts  of  the  complaint,  that  the  count  fails  to 
state  any  facts  or  acts  or  claim  against  them,  or  either 
of  them,  upon  which  relief  can  be  granted.  (Par.  6 
(R.  34),  Par.  4  (R.  35),  Par.  3  (R.  36),  Par.  3  (R. 
37).) 

The  action  went  to  trial  on  December  9,  1949,  and 
was  tried  to  the  Court,  without  a  jury,  upon  the  issues 
joined  by  the  ''Amended  Complaint"  and  the  answer 
thereto ;  and  upon  the  conclusion  of  the  trial,  the  Court 
gave  and  rendered  its  decision  in  the  form  of  findings 
of  fact  and  conclusions  of  law  (R.  38-43),  by  which  it, 
inter  alia,  substantially  found :  The  premises  described 
in  the  amended  complaint  were  controlled  housing  ac- 
commodation within  the  meaning  of  the  Housing  and 
Rent  Act  of  1947,  as  amended,  and  Rent  Regulations 
for  the  enforcement  thereof,  and  that  the  defendants 
in  violation  of  provisions  of  said  Act,  and  said  Regu- 
lations, demanded,  accepted  and  received  from  each 
and  every  one  of  the  twelve  tenants,  as  set  forth  in 
Exhibits  ''A"  and  ''B"  attached  to  plaintiff's  amended 
complaint,  amounts  in  excess  of  the  legal,  maximum 
rents  as  set  forth  in  said  exhibits,  to  the  total  sum  of 
$6,761.80.    (R.  39-41.) 

The  Court  specially  found  that  the  violations  of  the 
Act  and  the  Regulations  committed  by  the  defendants 
were  neither  willful  nor  the  result  from  the  failure  of 
the  said  defendants  to  take  practicable  precautions. 
(R.41.) 


Further  findings  of  the  Court  (following  the  allega- 
tions of  Counts  III  and  IV  of  the  Amended  Com- 
plaint) are: 

^*IV. 

**That  on  or  about  June  2,  1949,  Henry  A. 
Cross,  the  duly  appointed  Director  for  the  San 
Francisco  Bay  Defense  Area,  pursuant  to  the 
authority  granted  him  under  the  Housing  and 
Rent  Act  of  1947,  as  amended,  and  the  regulations 
issued  pursuant  thereto,  did  under  Sections 
825.5(c)(3)  and  825.5(b)  of  said  Rent  Regula- 
tions, issue  orders  reducing  the  maximum  rent  for 
those  certain  housing  accommodations  known  as 
Numbers  1805,  1805A,  1811,  1813A,  1815,  1817, 
1819,  and  1823  Ellis  Street,  San  Francisco,  Cali- 
fornia, and  that  by  the  terms  of  the  said  orders 
the  defendants  and  each  of  them  were  required  to 
refund  to  the  tenants  of  the  aforesaid  housing 
accommodations  any  rent  collected  from  the  effec- 
tive date  of  said  orders,  in  excess  of  the  amount 
provided  in  said  orders  within  30  days  from  the 
date  of  the  said  orders. 

''That  Defendants,  Eddie  Mattox  and  Bertha 
Mattox  and  each  of  them  were  in  violation  of  the 
orders  referred  to  in  Finding  No.  IV  above,  in 
that  they  have  wholly  failed  either  within  the  30 
days  required  under  the  orders  referred  to  in 
Finding  No.  IV  above,  or  at  any  time  or  at  all, 
to  make  the  refunds  required  by  the  said  orders. 

"VI. 

"That  the  orders  of  the  San  Francisco  Bay 
Defense  Rental  Area  referred  to  in  Finding  IV 


above,  were  duly  served  in  accordance  with  the 
regulations  issued  pursuant  to  the  Housing  and 
Rent  Act  of  1947,  as  amended,  upon  defendants 
Eddie  Mattox  and  Bertha  Mattox." 

From  the  findings  of  fact,  the  Court  concluded: 
That  it  had  jurisdiction  of  the  subject  matter  of  the 
action  and  of  the  parties  under  the  amended  Sections 
205,  206(b)  and  206(c),  of  the  Housing  and  Rent  Act 
of  1947;  that  plaintiff  was  entitled  to  a  permanent 
injunction  as  prayed  for  in  its  amended  complaint; 
and  that  plaintiff,  on  account  of  the  aforesaid  viola- 
tions, is  entitled  to  judgment  requiring  and  directing 
defendants  to  forthwith  refund  to  the  plaintiff,  in 
behalf  of  the  tenants  named  in  the  aforesaid  exhibits 
''A"  and  ''B",  the  sums  set  forth  as  overcharges 
opposite  their  names  in  said  exhibits,  being  the  total 
sum  of  $6,761.50,  or  in  the  alternative,  to  the  Treas- 
urer of  the  United  States,  and  directed  that  judgment 
be  entered  in  accordance  therewith.  (R.  42-43). 

Judgment,  based  upon  the  findings  of  fact  and  con- 
clusions of  law,  was  entered  in  the  Court  below  on 
March  8,  1950.  (R.  46).  From  that  Judgment  the 
appellants  (defendants  below)  have  appealed  and 
prosecute  this  appeal  to  this  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Notice  of  Appeal  was 
filed  on  April  25,  1950,  (R.  47),  within  the  time  al- 
lowed by  Rules  of  Civil  Procedure,  Rule  73(a),  where 
the  United  States  of  America  is  a  party  to  the  action, 
and  jurisdiction  of  the  said  cause,  and  of  said  appeal, 
is  conferred  to  this  Court  by  Section  1291  of  the 
Judicial  Code  (28  U.S.C.A,  Sec.  1291). 


Parenthetically,  we  deem  it  not  amiss  to  here  re- 
mark that  the  appellee  (plaintiff  below),  without 
having  filed  any  notice  of  appeal  pursuant  to  the 
Rules  of  Civil  Procedure,  Rules  73(a),  and  73(b),  has 
appeared  in  this  Court  to  prosecute  an  appeal  from 
the  judgment  of  the  Court  below,  by  way  of  a  cross- 
appeal,  and  has  filed  a  brief  as  such  cross-appellant  on 
the  assumed  grounds  and  theory  advanced  in  said 
brief  that  the  Court  below  erred  (A)  in  denying  any 
statutory  damages  pursuant  to  Section  205  of  the  Act ; 
and  (B)  in  failing  to  enter  a  Judgment  for  three 
times  the  amount  of  the  overcharge,  because  the  de- 
fendants neither  pleaded  nor  proved  the  lack  of  will- 
fulness and  the  taking  of  practicable  precautions  as 
provided  in  Section  205  of  the  Act.  (Cr.-App.  Br.  6). 
Cross-appellant  closes  its  brief  in  chief  with  a  short 
and  streamlined  suggestion  that  this  Court  should 
af&rm  the  judgment  of  the  Court  below,  and  remand 
the  case  with  directions  to  enter  a  judgment  for  either 
the  amount  of  the  overcharges,  or  for  treble  that 
amount.  (Cr.-App.  Br.  19).  This  notwithstanding  the 
restitution  order  for  the  amount  of  the  overcharges 
and  the  finding  of  the  Court  below,  as  above  stated, 
that  the  acts  of  the  defendants  complained  of  "were 
neither  willful  nor  did  they  result  from  the  failure 
of  said  defendants  to  take  practicable  precautions". 


COMMENT  AND  AUTHORITIES. 

As   previously   indicated,   the   case   presents   some 
peculiar  phases  and  introduces  some  exceedingly  novel 


innovations.  The  questions  raised  on  the  record,  al- 
though confined  within  sufficient  definite  limits,  touch 
a  wider  field  of  law  at  many  points  and  are,  as  we 
find  them,  largely  affected  by  numerous  decisions  and 
statutes,  some  of  wliich  are  still  in  plastic  state* — to 
say  nothing  of  the  general  principles  of  common  law, 
and  of  equity — that  the  task  of  presenting  anything 
like  a  concise,  logical  brief  on  the  case  has  not  been  a 
light  one.  In  order  that  this  Court  may  understand  the 
grounds  of  error  which  are  made  the  basis  of  this  ap- 
peal, and  as  conducive  to  a  clear  presentation  and  ex- 
planation of  the  points  relied  upon  by  them  for  a  re- 
versal of  the  judgment  from  which  the  appeal  was 
taken,  and  to  a  lucid  exposition  of  the  relevancy, 
pertinency,  force  and  importance  of  such  points  in 
their  bearing  upon  the  questions  raised  upon  the  rec- 
ord, and  on  which  the  decision  of  the  cause  depends, 
the  following  narrative  of  matters  vital  to  the  appeal, 
as  they  appear  from  the  record,  is  respectfully  sub- 
mitted. 

The  record  discloses  the  following  irrefutable  facts 
and  circumstances  which  form  a  true  approach  to  the 
questions  involved.  The  action  was  commenced  on 
May  9,  1949.  Plaintiff's  authority  to  sue  and  the  re- 
lief sought  by  it  arises  under  amended  Sections  205 


*See  V.  S.  V.  Gianoulis,  183  F.  (2d)  378,  with  respect  to  the  retro- 
active operation  of  amended  Section  205  of  the  Housing  &  Rent 
Act  of  1947  (50  U.S.C.A.  Appendix,  Sec.  1895)  effective  April  1, 
1949,  conferring  authority  on  the  United  States  to  sue,  where  the 
Court  said : 

"Although  we  can  find  no  reported  decisions  on  the  point  by 
any  court  of  appeals,  District  Courts,  both  within  and  without 
this  Circuit,  have  had  frequent  occasion  to  rule  on  this  point. 
These  decisions,  however,  are  in  sharp  conflict. ' ' 
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and  206(b)  of  the  Housing  and  Rent  Act  of  1947.    (50 
U.S.C.A.  Appendix,  Sees.  1895  and  1896.) 

The  original  complaint  filed  in  the  action  contained 
two  counts.  The  gist  of  the  first  count  was  tliat  de- 
fendants have  engaged  in  acts  and  practices  which 
constitute  violations  of  Section  206(a)  of  the  Hous- 
ing and  Rent  Act  of  1947,  as  amended,  in  that  since 
July  1,  1947  defendants  demanded  and  received  from 
tenants  occupying  their  premises,  rentals  in  excess 
of  the  lawful  rental  permitted  by  the  Rent  Regulations. 
The  gist  of  the  other  count  was  that  since  July  1,  1947, 
and  within  one  year  prior  to  the  date  of  the  com- 
mencement of  the  action  (exclusive  of  the  30-day  pe- 
riod immediately  prior  to  the  date  of  the  commence- 
ment of  the  action)  the  defendants  demanded  and 
received  from  tenants  occupying  their  premises  in 
excess  of  the  lawful  rental  permitted  by  the  Rent  Reg- 
ulations, and  that  more  than  thirty  days  have  elapsed 
since  the  occurrence  of  the  violation  alleged,  and  the 
persons  from  whom  such  excess  rentals  were  de- 
manded, accepted  or  received,  have  not  instituted  any 
action  under  amended  Section  205  of  the  Housing  and 
Rent  Act  of  1947  for  said  violations.  (R.  2-4.) 

Nowhere  in  the  complaint  was  it  alleged  that  at  the 
time  of  the  commencement  of  the  action,  nor  does  it 
appear  therefrom,  that  the  defendants  were  in  default 
of  obedience  to  any  refund  orders  or  order  issued  by 
the  Area  Rent  Director,  or  any  pul^lic  authority,  com- 
manding refund  of  the  excessive  rentals  alleged  to 
have  been  collected. 


On  September  8,  1949,  some  four  months  after  the 
commencement  of  the  action,  the  plaintiff  filed  its 
''Amended  Complaint",  having  been  granted  leave 
by  order  of  Court  below  to  file  an  "Amended  Com- 
plaint", which  contains  four  counts,  the  first  two 
(Counts  I  and  II)  being  the  same  as  the  two  counts  in 
the  original  complaint.  (R.  2-4,  20-22.) 

Each  of  these  counts,  like  their  predecessors,  is  ut- 
terly destitute  of  any  allegation  that  at  the  time  of 
the  commencement  of  the  action  the  defendants  were 
in  default  of  ol:)edience  to  any  refund  ordei's  or  order 
that  had  been  issued  by  the  Area  Rent  Dii'ector,  or 
other  public  authority,  commanding  refund  of  the 
excessive  rentals  alleged  to  have  been  collected.  These 
two  counts  are  directed  at  excessive  rentals  alleged  to 
have  been  collected  from  four  tenants  named  in  Ex- 
hibit "A"  attached  to  the  amended  complaint.  The 
other  two  counts  (Counts  III  and  IV)  of  the 
"Amended  Complaint"  are  based  entirely  upon  retro- 
active refund  orders  issued  by  the  local  Area  Rent 
Director  on  June  2,  1949,  more  than  three  weeks  after 
the  commencement  of  the  action,  reducing  the  max- 
imum rent  for  the  premises  involved,  and  requiring 
the  defendants  to  refund  to  the  tenants  any  rent  col- 
lected from  the  effective  dates  of  said  retroactive 
orders,  in  excess  of  the  amount  provided  therein, 
within  thirty  (30)  days  of  the  date  of  said  orders.  The 
gist  or  gravamen  of  these  counts  is  that  more  than 
thirty  days  have  passed  since  the  date  of  the  said  or- 
ders and  the  defendants  have  wholly  failed  to  make 
any  or  all  of  the  refunds  so  ordered.  (R.  23-24.) 
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It  is  to  be  noted  that  Counts  III  and  IV  of  the 
amended  complaint,  taken  together,  do  no  more  than 
undertake  to  state  a  single  cause  of  action.  Both  of 
them  relate  to  a  group  of  eight  tenants  named  in 
Schedule  "B"  attached  to  tlie  amended  complaint. 

The  foregoing  facts  and  circumstances,  especially 
the  belated  efforts  on  the  part  of  the  plaintiff  to  cre- 
ate and  bring  before  the  Court  a  cause  of  action  which 
admittedly  was  non-existent  at  the  time  of  the  com- 
mencement of  the  action,  disclosed  by  its  "Amended 
Complaint",  and  the  findings  of  fact  and  conclusions 
of  law  based  thereon,  standing  alone  and  exclusive  of 
the  binding  admissions  of  plaintiff's  counsel  on  the 
trial  in  bringing  the  attention  of  the  Court  below  to 
the  doctrine  laid  down  by  the  Supreme  Court  in  the 
case  of  Woods  v.  Stone  (1948),  333  U.S.  472,  herein- 
after set  forth,  sufficiently  speak  for  themselves ;  and, 
with  all  due  respect  to  the  learned  judere  presiding 
on  the  trial  in  the  Court  below,  we  are  absolutely  at  a 
loss  to  conceive  how  the  judgment  appealed  from  can 
stand  or  be  otherwise  than  reversed. 

The  questions  and  propositions  of  law  in  this  case 
thus  are  substantially  as  follows: 

(1)  Whether  the  Court  erred  in  concluding 
that  it  had  .iurisdiction  of  the  subject  matter  of 
the  action  under  the  amended  Sections  205,  206(b) 
and  206(c)  of  the  Housing  and  Rent  Act  of  1947; 

(2)  Whether  the  Court  below  had  jurisdic- 
tion or  authority  to  enter  such  judgment  upon 
the  facts  and  amended  complaint ; 


I 
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(3)  Whether  the  amended  complaint,  and 
each  of  the  several  counts  set  up  therein  fails  to 
state  any  facts  or  acts  or  claim  against  the  de- 
fendants upon  which  relief  could  be  granted  in 
this  action  under  amended  Section  205  or  Sec- 
tion 206(b)  of  the  Housing  and  Rent  Act  of 
1947  (50  U.S.C.A.  Appendix,  Sees.  1895  and 
1896) ; 

(4)  Do  the  findings  sustain  the  conclusions 
and  judgment  based  thereon; 

(5)  Did  the  Court  err  in  failing  to  make  sep- 
arate findings  as  to  matters  which  are  peculiar  to 
each  of  the  several  counts  of  the  amended  com- 
plaint ? 


To  avoid  unnecessary  and  uncommendable  repeti- 
tion, we  shall  consider  the  first  three  propositions  to- 
gether; they  are,  as  will  presentl}^  be  seen,  inter-re- 
lated, and  in  the  main  the  authorities  applicable  to 
one  are  applicable  to  the  others.  ApjDroaching  the 
matter  at  hand,  we  shall  now  proceed  to  show,  if  not, 
indeed,  demonstrate,  that: 

(1)  The  Court  erred  in  concluding  that  it  had  ju- 
risdiction of  the  subject  matter  of  the  action  under 
the  amended  Sections  205,  206(h)  and  206(c)  of  the 
Housing  and  Rent  Act  of  1947 ; 

(2)  There  ivas  no  jurisdiction  or  authority  upon 
the  part  of  the  Court  heloiv  to  enter  such  judgment 
upon  the  facts  and  amended  complaint; 

(3)  The  amiended  cofn plaint,  and  each  of  the  sev- 
eral counts  set  up  therein  fails  to  state  any  facts  or 
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acts  or  claim  against  the  defendants  upon  which  relief 
could  he  granted  in  this  action  under  amended  Sec- 
tion 205  or  Section  206(h)  of  the  Housing  and  Bent 
Act  of  1947  (50  V.S.C.A.  Appendix,  Sees.  1895  and 
1896). 

It  is  definitely  established  that  the  mere  demanding, 
accepting  or  receiving  from  tenants  rentals  in  excess 
of  the  maximum  rental  permitted  under  the  Act  and 
Regulations,  standing  alone,  and  in  the  absence  of  any 
failure  of  the  landlord  to  comply  with  an  order  com- 
manding refund  of  the  excess  rentals  collected  does 
not  create  any  obligation  or  duty  on  his  part,  or  give 
rise  to  any  action,  legal  or  equitable,  under  the  statute. 
And  so  says  plaintiff's  counsel. 

Inquiring  students  in  the  law  recall  the  unexpected 
and  anxious  result  produced  by  throwing  the  squib 
in  the  celebrated  squib  case.  But  mark  the  novel  re- 
sult here.  At  the  outset  of  the  trial,  so  the  record 
shows,  plaintiff's  counsel  brought  to  the  attention 
of  the  Court  the  eight  retroactive  refund  orders  set 
out  in  Counts  III  and  IV  of  the  Amended  Complaint 
issued  on  June  2,  1949,  and  which  ''materially  changes 
the  aspect  of  the  case",  and  pointed  out  that  these 
two  counts  charge  violation  of  the  alleged  retroactive 
refund  orders  and  cited  to  the  Court,  and  quoted 
from  the  case  of  Woods  v.  Stone,  333  U.S.  472,  68 
S.  Ct.  624,  "which  was  decided  March  15,  1948  and  is 
directly  on  this  jDoint".  (R.  50-52.)  This  admission 
runs  like  a  marking  cord  through  the  whole  warp  and 
woof  of  the  case.  Because  that  case  holds  that  "De- 
fault in  obedience  to  requirement  of  refund  gives  rise 
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to  the  cause  of  action  sued  upon  herein".  It  was  in 
order  that  the  full  significance  of  this  large  admission 
and  controlling  decision  should  stand  out  in  bold  re- 
lief that  we  have  heretofore  set  forth  at  length  and 
substance  the  averments  of  the  complaint  and  findings 
at  the  expense  of  brevity. 

Thus  it  is  the  violation  which  occurred  when  the 
refund  order  is  not  obeyed  within  the  required  time 
that  gives  rise  to  the  cause  of  action  and  authorizes 
the  suit.  ''There  can  be  no  recovery  of  penalties  or 
damages  in  the  absence  of  a  refund  order."  Penner  v. 
Geller,  87  N.Y.S.  (2d)  249,  at  350,  193  Misc.  821, 
citing  Woods  v.  Stone,  333  U.S.  472. 

In  reversing  the  judgment  of  the  Court  below  on 
the  single  point  ''That  the  one-year  statute  of  limita- 
tion began  to  run  on  the  date  that  a  duty  to  refund 
was  breached",  the  Court  said,  in  Woods  v.  Stone 
(333  U.S.  472)  : 

"We  think  it  clear  that  default  in  disobedience 
to  requirement  of  refund  gives  rise  to  the  cause 
of  action  sued  upon  herein." 

The  Court  further  said : 

"In  short,  the  cause  of  action  here  at  issue  can 
be  created  only  by  statute,  not  by  regulation.  The 
question  is  not  one  of  validity  of  the  regulations, 
but  of  statutory  interpretation,  not  an  interpreta- 
tion to  determine  whether  the  statute  authorized 
the  regulations  but  whether  it  authorizes  the 
suit." 

For  additional  cases  applying  the  rule  that  violation 
of  a  refund  order  is  an  indispensable  prerequisite  to 
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the  bringing  of  an  action,  see:  Ramsey er  v.  Contesta- 
bile  (D.C.  Pa.  1949),  86  F.  Supp.  104;  Gaglione  v. 
Katz  (1950),  7  N.J.  Super.  A.D.  151,  72  A.  (2d)  381. 

It  hardly  requires  the  test  of  a  cold  judicial  touch- 
stone to  determine  that  the  Court  below  had  no  juris- 
diction to  try  and  determine  this  cause.  No  violation 
of  a  refund  order  at  the  time  of  the  commencement 
of  this  action  had  occurred,  or  is  charged,  because 
there  admittedly  was  no  such  order  then  issued.  On 
the  other  hand,  the  plaintiff  is  bound  and  estopped  by 
the  allegations  of  its  complaint  and  the  admission  oi' 
its  counsel  from  asserting  to  the  contrary.  Admissions 
of  attorneys  authorized  to  act  in  legal  proceedings 
estop  their  principals  therein.  (Atchison,  T.  &  S.  F. 
R.  Co.  V.  Sullivan,  173  F.  456,  97  CCA.  1.) 

The  Court  below,  on  the  other  hand,  had  no  juris- 
diction or  authority  to  entertain  and  assume  jurisdic- 
tion of  this  cause.  The  foregoing  requirement  being 
jurisdictional,  it  must  be  established  by  the  person 
invoking  the  jurisdiction  of  the  Court.  Wrongs,  either 
in  civil  or  criminal  law  are  not  based  on  prognostica- 
tions. Jurisdiction  must  appear  by  pleadings  or  rec- 
ord. (Realty  Holding  Co.  v.  Donaldson,  294  F.  541; 
New  England  T.  Co.  v.  Meyers  (D.C  Mass.),  15  F. 
Supp.  807.)  The  jurisdiction  of  the  Federal  Court  is 
to  be  determined  by  the  allegations  of  the  complaint. 
(Moore  v.  Chesapeake  d  0.  R.  Co,  291  U.S.  205; 
Southern  Pacific  R.  Co.  v.  Query  (D.C-S.C),  21  F. 
(2d)  333;  Palestine  Tel.  Co.  v.  Palestine  (D.C.  Tex.), 
1  F.  (2d)  349.)  And  facts  showing  jurisdiction  must 
be  pleaded.   (Abbott  v.  Eastern  Mass.  Str.  Co.  (CCA. 
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1),  19  F.  (2d)  463;  Denaro  v.  Maryland  Baking  Co. 
(CCA.  1),  35  F.  (2d)  351;  Cole  v.  BlanhensMp 
(CCA.  4),  30  F.  (2d)  211;  Ocean  Industries,  Inc.  v. 
Green  (D.C  Cal.),  15  F.  (2d)  862.)  The  allegations 
of  complaint  control  question  of  jurisdiction.  (Ham- 
merstein  v.  Toy  Nat'l  Bank  (CCA.  8),  81  F.  (2d) 
628.)  It  should  set  forth  the  facts  and  not  merely 
conclusions  as  to  jurisdiction.  (Cratvford  Co.  T.  &  S. 
Bank  v.  Crawford  Co.  (CCA.  8),  66  F.  (2d)  791,  cert, 
den.  291  U.S.  664.) 

It  is  equally  well  established  that  the  jurisdiction  of 
the  Federal  Court  is  always  in  issue,  whether  raised 
by  the  parties  or  not.  {Maryland  Cas.  Co.  v.  Glassell- 
Taylor  d  Robinson  (CCA.  5),  156  F.  (2d)  519,  522. 
See  also  Windholz  v.  Everett  (CCA.  4),  74  F.  (2d) 
834.)  It  is  presumed  to  be  without  jurisdiction  until 
the  contrary  is  made  to  affirmatively  appear.  (Young 
V.  Main  (CCA.  8),  72  F.  (2d)  640.  See  also  National 
Lead  Co.  v.  Chicago  R.L.  Bd.  (D.C  111.),  8  F.  Supp. 
820.) 

In  the  present  case,  it  is  quite  plain  that  the  Court 
below  lacked  jurisdiction  of  the  subject  matter  set  up 
and  undertaken  to  be  pleaded  as  a  cause  of  action  in 
each  of  the  separate  counts  of  the  amended  com- 
plaint and  should  have  dismissed  the  action  for  lack 
of  jurisdiction  of  the  subject  matter,  even  on  its  own 
motion,  on  the  grounds  set  up  and  pleaded  as  a  defense 
in  the  answer  to  the  amended  complaint,  and  each 
count  thereof,  that  it  fails  to  state  any  facts  or  acts  or 
claim  against  defendants  upon  which  relief  could  be 
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granted.  As  to  Counts  III  and  IV,  such  affirmative 
defense  was  amplified  by  the  allegation  that  it  in 
particular  fails  to  state  or  plead  any  facts  showing 
that  any  order  referred  to  therein  was  at  any  time 
prior  to  the  commencement  of  the  action  served  upon 
the  defendants,  or  either  of  them.    (Par.  3,  R.  36-37.) 

The  original  complaint,  filed  on  May  9,  1949,  as  has 
already  been  pointed  out,  utterly  fails  to  allege  and 
set  forth  the  jurisdictional  facts  necessary  to  author- 
ize the  suit — that  any  violation  of  an  order  command- 
ing refund  of  excessive  rentals  collected  had.  occurred 
on  the  part  of  the  defendants,  at  or  prior  to  the  time 
of  the  commencement  of  the  action.  True,  the  original 
complaint  was  superseded  by  an  "Amended  Com- 
plaint", but  the  amended  complaint  goes  no  farther 
than  the  original  complaint  in  alleging,  or  showing, 
such  jurisdictional  facts. 

Furthermore,  it  must  be  borne  in  mind  that  when 
the  plaintiff  asked  leave  to  amend,  and  was  granted, 
by  an  order  of  the  Court  on  August  19,  1949,  leave  to 
amend  the  original  complaint,  neither  the  proposed 
amended  complaint  nor  anything  indicating  the  nature 
or  extent  of  the  proposed  or  contemplated  amend- 
ments was  before  the  Court  (R.  19-20),  and  until  the 
amended  complaint  was  filed  on  September  8th,  fol- 
lowing, remained  undisclosed. 

The  meaning  of  the  term,  "amended  complaint", 
and  its  effect  in  operation  has  been  well  established  in 
our  jurisprudence,  but  seems  to  have  been  unheeded, 
and  less  understood,  by  the  plaintiif.    An  "amended 
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complaint"  is  one  which  corrects  faults  and  errors  of 
a  complaint  (Panteleo  v.  Colt's  Patent  Fire  Arms 
Mfg.  Co.,  13  F.  Supp.  989),  or  one  which  is  designed 
to  include  matters  occurring  before  the  filing  of  the 
original  complaint,  but  either  overlooked  or  not  known 
at  the  time.  (Berssenbrugge  v.  Luce  Mfg.  Co.,  30  F. 
Supp.  101.)  It  relates  back  to  the  date  of  the  original 
complaint.  (Rules  of  Civ.  Proc,  Rule  15(c).)  The 
doctrine  of  relation  back  in  such  cases  has  been  ap- 
plied in  numerous  cases. 

Whatever  value,  then,  the  allegations  imported  into 
the  amended  complaint  touching  the  defendants'  viola- 
tion of  the  orders  issued  by  the  Area  Rent  Director 
on  June  2,  1949,  reducing  the  maximum  rent  and 
commanding  refund  of  the  amounts  set  out  in  the 
amended  complaint,  with  respect  only  to  8  of  the  12 
housing  accommodations  involved,  may  have  in  the 
present  case,  in  reason  and  logic,  would  seem  to  be  as 
an  admission  not  only  that  no  such  violation  of  an 
order  had  occurred,  but  that  no  such  refund  order  with 
respect  to  any  of  the  defendants'  housing  accommo- 
dations involved  had  been  issued  at  all,  prior  to  or  at 
the  time  of  the  commencement  of  the  action,  and  as  to 
which  fact  and  the  lack  of  necessary  and  proper  alle- 
gations in  the  complaint  to  confer  jurisdiction  the 
Court  below  was  bound  to  take  notice.  It  is  only  the 
violation  which  occurs  when  the  refund  order  is  not 
obeyed  within  the  required  time  that  a  cause  of  action 
arises.  {Woods  v.  Stone,  333  U.S.  472,  68  S.  Ct.  624.) 
And  so  says  the  plaintiff  itself.  (R.  52.)  Until  the 
expiration  of  the  time  allowed  for  the  making  of  the 
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refund,  the  Court  had  no  jurisdiction  of  action  based 
on  alleged  violation  of  a  refund  order.  See  Mira  v. 
Mishan,  91  N.Y.S.  (2d)  426,  aff'd  95  N.Y.S.  (2d)  904, 
276  App.  Div.  1008. 

The  District  Court  must  take  notice  of  its  own 
lack  of  jurisdiction.  {Concord  C.  <&  C.  Co.  v.  U.  S. 
(C.C.A.  2),  69  F.  (2d)  78.)  It  was  the  duty  of  the 
Court  below  to  not  only  assure  itself  of  jurisdiction 
of  the  cause  (Miller  v.  First  Service  Corp.*  (CCA. 
8),  84  F.  (2d)  680),  but  to  take  note  of  facts  which 
point  to  lack  of  jurisdiction  (In  re  Peterson  (D.C 
Mich.),  8  F.  Supp.  86),  and  to  note  lack  of  jurisdic- 
tion, irrespective  of  action  by  the  parties.  (Woodhouse 
V.  Budwesky  (CCA.  4),  70  F.  (2d)  61,  certiorari  den. 


*In  Miller  v.  First  Service  Corp.,  84  F.  (2d)  680,  683,  it  is  said: 
''We  deem  it  to  be  fully  establislied  that  it  is  the  duty  of 
the  District  Courts  to  assure  themselves  of  the  federal  juris- 
diction in  every  case  before  them,  and  consent  given  bj^  the 
defendant  to  the  exercise  of  jurisdiction  upon  subject  matter 
not  within  the  iurisdiction  is  of  no  avail.  U.  S.  v.  J.  M.  McCor- 

rick,  et  al.,  56  S.  Ct.  829,  80  L.  Ed ,  decided  May  18,  1936; 

Cutler  V.  Rae,  7  How.  729,  8  How.  615  Append.,  12  L.  Ed.  890, 
1221 ;  Pianta  v.  H.  M.  Reich  Co.  (CCA),  77  F.  2d  888 ;  Barnett 
V.  Mayes  (CCA),  43  F.  2d  521 ;  Note  6,  28  USCA  sec.  41  (1). 

"This  duty  can  and  should  be  enforced  by  this  Court  as  to 
all  cases  coming  before  it  from  the  District  Courts.  In  the  per- 
formance of  our  duty  of  enforcement  we  must  decide  if  juris- 
diction is  an  active  issue,  but  we  may  act  upon  our  own  motion. 
In  so  acting  upon  our  own  motion,  we  must  necessarily  be 
governed  by  the  situation  and  the  record  before  us.  An  essen- 
tial of  such  situation,  because  affecting  the  record  brought  to 
us,  is  the  fact  that  jurisdiction  was  not  an  issue  in  the  District 
Court  and  was  not  made  an  issue  in  this  Court  through  assign- 
ment of  error.  In  this  situation  we  should  accept  a  clear,  in- 
telligent finding  of  jurisdiction  by  the  District  Court  unless  we 
are  satisfied  that  the  record  before  us  affirmatively  shows  lack 
of  jurisdiction,  or  arouses  grave  doubt  of  jurisdiction.  If 
merely  a  grave  doubt  of  jurisdiction  arises,  we  may  remand  to 
the  District  Court  for  hearing  and  determination  upon  the 
question  of  jurisdiction." 
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293  U.S.  573.)  The  Court  must  dismiss  if  want  of 
jurisdiction  appears.  (Milderman  v.  Roth  (D.C.  Pa.), 
9  F.  (2d)  637.)  All  doubts  as  to  jurisdiction  must  be 
resolved  against  it.  (St.  Louis  etc.  R.  Co.  v.  Davis 
(C.C.  Ark.),  132  F.  629;  see  also  Whitney  v.  American 
Shipbuilding  Co.  (D.C.  Ohio),  197  Fed.  777.)  And  it 
is  well  established  that  consent  of  the  parties  cannot 
confer  jurisdiction  of  the  subject  matter.  Nor  can 
lack  of  jurisdiction  be  waived.  Among  the  authorities 
supporting  the  proposition  that  jurisdiction  cannot  be 
conferred  by  consent,  nor  waived  by  inaction,  are: 
Demulso  Corp.  v.  Tretolite  Co.  (CCA.  10),  74  F.  (2d) 
805;  Mathers  c&  Mathers  v.  Urschel  (CCA.  10),  75  F. 
(2d)  591 ;  Ogden  Levee  Dist.  v.  K.  C.  Southern  R.  Co. 
(CCA.  8),  39  F.  (2d)  884;  Ver  Merren  v.  Sirmijer 
(CCA.  8),  36  F.  (2d)  876;  Matthew  v.  Coppin 
(CCA.  9),  32  F.  (2d)  100.)  Courts  will  pass  on  the 
question  of  their  jurisdiction  over  the  subject  matter 
of  their  own  motion,  even  though  the  point  is  not 
raised  by  counsel.  (Rex  v.  Brunstvick-Balke  Co.,  228 
U.S.  339,  57  L.Ed.  864,  33  S.CR.  515;  Potvers  v. 
Chesapeake  &  O.  R.  Co.,  169  U.S.  92,  42  L.Ed.  673, 
18  S.CR.  264;  King  Iron  Bridge  &  Mfg.  Co.  v.  Otoe 
Co.,  120  U.S.  225,  30  L.Ed.  623,  7  S.CR.  552.) 

It  is  also  established,  by  this  Court,  that  jurisdiction 
of  District  Court  must  be  determined  by  the  Appel- 
late Court,  though  not  raised  by  the  parties.  (Southern 
Pacific  Co.  V.  McAdoo  (CCA.  9),  82  F.  (2d)  121; 
Electro  T.  P.  Corp.  v.  Strong  (CCA.  9),  84  F.  (2d) 
766.)  Anent  the  subject  that  jurisdiction  may  be  chal- 
lenged at  any  time  and  may  be  considered  on  appeal 
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whether  the  question  has  been  raised  or  not,  see 
Chicago,  B.  &  Q.  R.  Co.  v.  Willard,  220  U.S.  413 ;  Rex- 
ford  V.  Brunswick-Balke  Co.,  228  U.S.  339;  Gatch, 
Tennant  &  Co.  v.  MoUle  d;  0.  R.  Co.  (D.C.  Ala.),  59 
F.  (2d)  217;  Six  Wheel  Corp.  v.  Sterling  31.  T.  Co. 
(CCA.  9),  50  F.  (2d)  568;  Miller-Cranshaw  Co.  v. 
Colorado  M.  &  E.  Co.  (CCA.  8),  84  F.  (2d)  930; 
Robinson  v.  U.  S.  (CCA.  5),  84  F.  (2d)  885.  In  the 
last  cited  case,  it  is  said  that  jurisdictional  question 
may  be  considered,  though  not  raised  in  the  District 
Court,  nor  raised  in  the  x^ppellate  Court  except  by  the 
brief. 

In  view  of  what  has  been  shown  there  can  be  no 
need  to  multiply  arguments  or  cite  further  authorities 
on  these  features  of  the  case,  which  we  do  not  believe 
can  be  made  plainer  by  argument  or  reasoning. 

Before  we  leave  this  feature  of  the  case,  it  may 
not  be  amiss  to  say  that  the  record  fails  to  disclose 
that  any  justiciable  controversy,  claim  or  right  to 
relief  under  the  amended  Sections  205,  206  or  206(b) 
of  the  Housing  and  Rent  Act  of  1947,  existed  at  the 
time  of  the  filing  of  the  original  complaint  in  the 
Court  below,  as  plaintiff  had  suffered  no  injury  and 
then  had  no  right  which  it  could  enforce  legally,  and 
there  was  no  wrong  to  remedy,  and  therefore  its  action 
in  bringing  this  suit  was  unauthorized  and  premature. 
We  maintain  (and  submit)  that  the  plaintiff's  right  to 
sue  created  by  the  statute  under  which  the  action  was 
brought  is  subject  to  and  dependent  upon  the  existence 
of  a  violation  of  a  refund  order  which  is  a  condition 
upon  the  right  created. 
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The  Court  should  be  diligent  to  see  that  the  law, 
which  is  itself  reason  and  common  sense,  be  applied, 
with  the  aid  of  right  reason,  to  produce  a  reasonable 
result  in  the  administration  of  justice.  The  gravity 
necessary  in  the  administration  of  justice  to  entitle  the 
law  to  respect  necessitates  that  mere  caprice,  and 
practical  jokes  or  legal  gymnastics  and  legerdemain 
have  no  part  or  parcel  therein. 

What  we  have  said  and  shown  in  the  preceding  por- 
tion of  this  discussion  in  large  measure  applies,  of 
course,  with  equal  force  to  the  appellants'  contention 
that — 

THE  FINDINGS  DO  NOT  SUSTAIN  THE  CONCLUSIONS 
AND  JUDGMENT  BASED  THEREON. 

Plaintiff,  by  the  judgment  herein  appealed  from, 
was  granted  injunctive  relief  and  a  restitution  order 
for  the  sum  of  $6,761.80,  under  amended  Section 
206(b)  of  the  Housing  and  Rent  Act  of  1947  (50 
U.S.C.A.  Appendix,  Sec.  1896).  Plaintiff's  claim  to 
damages,  under  provisions  of  amended  Sec.  205  of  the 
Act  (50  U.S.C.A.  Appendix,  Sec.  1895)  were  disal- 
lowed. 

Without  here  setting  forth  in  verbatim  the  language 
employed  by  the  Court,  it  is  quite  manifest  that  the 
findings  do  not  sustain  the  conclusion  that  the  Court 
has  jurisdiction  of  the  subject  matter  of  the  action  and 
of  the  parties  under  Sections  205,  206(b)  and  206(c) 
of  the  Housing  and  Rent  Act  of  1947,  as  amended. 
(R.  42.)  Such  conclusion  of  ultimate  fact,  without 
any  subsidiary  findings  of  fact  upon  which  such  con- 
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elusion  is  based,  certainly  was  not  a  compliance  with 
the  Federal  Rule  52(a).  It  was  made  in  the  absence 
of  any  finding  as  to  the  jurisdictional  fact,  without 
the  establishment  of  which  plaintiff  was  not  author- 
ized to  bring  the  suit, — that  a  violation  by  the  defend- 
ants of  an  order  issued  by  the  Area  Rent  Director 
commanding  refund  of  excessive  rentals  collected  had 
occurred  at  the  time  of  the  commencement  of  the  ac- 
tion. It  is  the  complaint,  as  we  have  already  shown, 
that  determines  jurisdiction  in  the  Federal  Court. 
Facts  showing  jurisdiction  must  be  pleaded,  and  aver- 
ments of  the  complaint  is  test  of  jurisdiction. 

On  the  other  hand,  the  Court  did  find  that  the  de- 
fendants, in  violation  of  the  aforesaid  Act  and  Regu- 
lations did  demand,  accept  and  receive  from  each  and 
every  one  of  the  tenants,  as  set  forth  in  Exhibits  ''A" 
and  "B"  attached  to  the  amended  complaint,  amounts 
in  excess  of  the  legal  maximum  rent  as  set  forth  in 
said  exhibits,  to  the  total  sum  of  $6,761.80. 

The  amount  in  excess  of  the  legal  maximum  rent  set 
forth  in  said  Exhibit  ''A"  with  respect  to  four  hous- 
ing accommodations  and  tenants  is  $2,343.40.  As  to 
this  amount  of  overcharges,  there  is  no  finding  what- 
ever that  any  order  was  issued  by  the  Area  Rent  Di- 
rector requiring  its  refund. 

The  Court  also  found,  in  substance,  that  on  or  about 
June  2,  1949,  the  Area  Rent  Director  issued  orders 
reducing  the  maximum  amount  of  rent  for  those  cer- 
tain housing  accommodations,  eight  in  number,  set  out 
in  Exhibit  "B"  to  the  amended  complaint,  command- 
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ing  the  defendants  to  refund  to  the  tenants  of  said 
housing  accommodations  any  rent  collected  from  the 
date  of  said  orders  in  excess  of  the  amount  provided 
in  said  orders,  within  thirty  days  from  the  date  of 
said  orders  and  that  the  defendants  were  in  violation 
of  said  orders  in  that  they  wholly  failed  within  the 
thirty  days  required  under  the  orders  to  make  the 
refund  required  by  said  orders. 

An  examination  of  Exhibit  *'B"  of  the  amended 
complaint  (R.  28)  relating  to  the  eight  housing  ac- 
commodations covered  by  the  orders  issued  on  June  2, 
1949,  reducing  the  maximum  rent,  readily  discloses 
that  the  amount  of  the  excess  rent  set  out  in  Exhibit 
"B"  to  have  been  collected  in  excess  of  the  amount 
of  the  legal  maximum  rentals,  is  only  $4,337.40. 

Even  if  it  be  assumed,  arguendo,  that  these  eight 
refund  orders  had  been  violated  by  the  defendants  at 
the  time  of  the  commencement  of  the  action,  and  were 
the  proper  subject  for  consideration  by  the  Court 
below,  in  the  absence  of  any  refund  order  with  respect 
to  the  four  housing  accommodations  set  out  in  Exhibit 
''A"  to  the  amended  complaint,  the  finding  in  question 
could  go  no  further  than  warranting  and  supporting 
a  conclusion  and  judgment  for  restitution  for  the  said 
sum  of  $4,337.40,  and  not  $6,761.80  as  the  Court  con- 
cluded. 

One  thing  more  merits  serious  attention  and  consid- 
eration. The  Court  found  that  the  orders  issued  by  the 
Area  Rent  Director  on  June  2,  1949,  after  the  com- 
mencement of  the  action,  were  "orders  reducing  the 
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maximum  rent"  for  eight  housing  accommodations 
(R.  40) ;  giving  the  language  used  by  the  Court  in  the 
finding  its  ordinary  and  well  recognized  meaning,  the 
fact  that  these  orders  reduced  the  maximum  rent,  as 
found  by  the  Court,  is  an  implied  finding  of  no  less 
dignity  that  the  rents  collected  by  the  defendants  up 
to  the  time  the  said  orders  were  issued  were  the  lesral 
maximum  rents  established  under  the  statute  and 
regulations  for  those  housing  accommodations.  The 
finding  is  one  which,  as  we  see  it,  carries  its  own  evi- 
dence along  with  it. 


THE  COURT  ERRED  IN  FAILING  TO  MAKE  SEPARATE  FIND- 
INGS AS  TO  MATTERS  WHICH  ARE  PECULIAR  TO  EACH 
OF  THE  SEVERAL  COUNTS  OF  THE  COMPLAINT. 

The  plaintiff's  claim  for  treble  damages  and  claim 
for  injunctive  relief  and  restitution  in  this  action 
against  the  defendant  landlords  under  provisions  of 
the  amended  Housing  and  Rent  Act  of  1947  (50 
U.S.C.A.  Appendix  Sec.  1881  et  seq.)  are  distinct 
causes  of  action  based  on  separate  sections  of  the 
statute,  even  though  it  is  proper  to  join  them  in  one 
complaint.  (U.  S.  v.  Strymish  (D.C.  Mass.),  86  F. 
Supp.  999.)  Under  this  statute  the  United  States  is 
authorized,  in  a  proper  case,  to  bring  suit  for  injunc- 
tion and  restitution  of  rent  overcharges,  and  is  also 
authorized  to  sue  for  damages  when  aggrieved  tenant 
fails  to  do  so  within  specified  time. 

Authority  to  sue  for  damages  is  derived  from 
amended  Section  205  of  the  Act   (50  U.S.C.A.  Ap- 
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pendix  Sec.  1895).  It  is  elemental  that  an  action  for 
damages  is  an  action  at  law.  Authority  to  bring  suit 
for  injunction  and  restitution  of  rent  charges  is  de- 
rived from  amended  Section  206(b)  of  the  Act  (50 
U.S.C.A.  Appendix  Sec.  1896(b)).  It  provides  for 
injunctive  relief  and  restitution  of  rent  overcharges, 
which  clearly  are  remedies  equitable  in  nature.  An 
order  of  restitution  issued  under  the  latter  section,  in 
V.  S.  V.  Coivan's  Estate  (D.C.  Mass.),  91  F.  Supp. 
331,  was  held  to  be  not  a  judgment  for  damages  or 
for  penalties,  but  to  compel  compliance  and  is  a 
restoration  of  the  status  quo,  which  falls  within  recog- 
nized power  of  a  court  of  equity.  So,  in  Woods  v. 
Richman  (C.A.  Cal.,  174  F.  (2d)  614,  it  is  said  that  an 
order  for  restitution  of  illegal  rent  is  proper,  as  an 
equitable  remedy,  to  effectuate  policy  of  rent  control. 
Thus  in  Porter  v.  Warner  Holding  Co.,  328  U.S.  395, 
it  was  held  that  an  action  for  restitution  is  different 
from  and  independent  of  an  action  for  damages. 

Of  the  four  counts  in  the  amended  complaint,  two 
of  them,  viz. :  Counts  II  and  IV,  are  for  the  recovery 
of  damages  under  amended  Section  205  of  the  Act. 
Each  of  them  relates  to  recovery  of  damages  with 
respect  to  excessive  rentals  collected  from  a  separately 
described  and  different  groujD  of  tenants  from  the 
other.  These  matters  are  itemized  and  listed  in  two 
separate  exhibits,  designated  and  referred  to  in  the 
said  complaint  as  Exhibit  ^'A"  and  Exhibit  "B". 
Only  one  of  these  exhibits  is  referred  to  and  mentioned 
in  each  of  the  several  counts.  Exhibit  "A"  lists  the 
names  of  four  tenants  and  sets  forth  excessive  rentals 


26 


collected  from  them  aggregating  in  amount  $2,324.4( 
(R.  27.)  Exhibit  "B"  lists  the  names  of  eight  tenants 
and  sets  forth  excessive  rentals  collected  from  them 
aggregating  in  amount  $4,437.40.    (R.  28.) 

Under  the  Federal  Rules  of  Civil  Procedure,  Rule 
52(a)*  the  trial  Court  is  required  to  find  the  facts  spe- 
cifically, and  state  separately  its  conclusions  of  law. 
This  rule  has  been  held  to  be  mandatory.  {Application 
of  Miirra,  166  F.  (2d)  165.)  In  the  present  case,  the 
Court  below  in  its  findings  made  no  special  findino: 
as  to  Counts  I  and  II  relating  to  the  excessive  rentals 
collected,  as  shown  in  Exhibit  "A",  and  as  to  which 
the  Area  Rent  Director  issued  no  refund  orders,  and 
which  related  entirely  to  a  group  of  four  tenants  and 
housing  accommodations  which  was  separate  and  dis- 
tinct from  those  set  out  and  shown  in  Exhibit  "B", 
but  throughout  its  findings  tied  and  blanketed  the 
excessive  rentals  collected  as  shown  in  Exhibit  "A" 
with  those  shown  in  Exhibit  *'B",  as  to  which  the 
Court  found  belated  orders  reducing  the  maximum 
rent  were  issued  on  June  2,  1949.  It  must  be  apparent 
that  whatever  the  rule  may  be  under  other  circum- 
stances, such  findings  clearly  were  not  warranted,  nor 
do  they  accord  with  the  requirement  of  the  Federal 
Rule  that  the  Court  must  find  the  facts  specially, 
hence  they  were  insufficient  and  improper. 

Appellants  now  digress  and  turn  to  a  discussion  of 
the  matters  and  propositions  undertaken  to  be  set  up 


*Rule  52:  (a)  ''In  all  actions  tried  upon  the  facts  without  a 
jury,  or  with  an  advisory  jury,  the  Court  shall  find  the  facts  spe- 
cially, and  state  separately  its  conclusions  of  law  thereon  and  direct 
the  entry  of  the  appropriate  judgment.  •  •  •" 
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and  presented  in   the  brief   of  the   cross-appellant, 
United  States  of  America,  herein. 


APPELLANTS'  REPLY  TO  CROSS-APPELLANT'S  BRIEF. 

The  brief  of  cross-appellant  may  fairly  be  said  to 
show,  as  will  presently  be  seen,  that  it  is  true  in  foren- 
sic strife,  as  in  other  human  affairs,  all  things  are  pos- 
sible, or  at  least,  by  cross-appellant's  counsel,  happily 
considered  possible.  Speaking  generally,  its  whole 
structure,  substance  and  gist  are  made  up  of  a  loose 
application  of  principles  and  general  reproaches, 
based  on  a  substratum  of  real  facts  underlying  and 
disconnected  from  material,  controlling  facts  and  cir- 
cumstances disclosed  by  the  record,  the  net  result  of 
which  is  a  series  of  points,  arguments  and  theories 
which  are  untenable. 

Broadly,  as  a  main  proposition,  it  is  contended,  by 
cross-appellant's  aggregation  of  veteran  counsel,  that 
the  Court  below  erred  in  failing  to  enter  a  judgment 
for  any  statutory  damages,  and,  likewise,  in  failing  to 
enter  a  judgment  for  three  times  the  amount  of  the 
overcharges.  This  contention  is  presented,  with  com- 
ment and  authorities,  under  two  headings,  viz.:  (A) 
The  Court  below  erred  in  denying  any  statutory  dam- 
ages pursuant  to  Section  205  of  the  Act,  and  (B)  the 
Court  below  also  erred  in  failing  to  enter  a  judgment 
for  three  times  the  amount  of  the  overcharge  because 
the  defendants  neither  pleaded  nor  proved  the  lack 
of  willfulness  and  the  taking  of  practicable  precau- 
tions as  provided  in  Section  205  of  the  Act.  (Br.  6.) 
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And  in  a  short,  concluding  paragraph,  after  quoting 
at  length  the  finding  of  the  Court  below  to  the  effect 
that  the  violation  of  the  Act  and  regulations  issued 
pursuant  thereto,  committed  by  the  defendants  ''were 
neither  willful  nor  did  they  result  from  the  failure 
of  the  said  defendants  to  take  practicable  precau- 
tions", and  after  strenuously  urging  that  such  finding 
has  no  support  whatever  in  the  record,  and  is  ' '  clearly 
erroneous",  and,  after  asking  this  Court  to  reverse 
that  finding  (R.  9),  cross-appellant's  counsel  suggest 
and  submit  that  the  judgment  of  the  Court  below  be 
affirmed  by  this  Court  and  the  case  remanded  to  the 
Court  below  with  directions  to  enter  a  judgment  for 
either  the  amount  of  the  overcharges  or  for  treble 
that  amount.   This  is  a  most  amazing  proposition. 

As  a  basis  for  such  contentions  and  arguments  made 
thereon  to  the  effect  that  this  case  is  one  where  it  was 
incumbent  upon  the  defendants  to  plead  and  prove, 
in  mitigation  of  damages,  that  the  overcharges  were 
neither  willful  nor  the  result  of  failure  to  take  prac- 
ticable precautions,  cross-appellant's  counsel  state  and 
represent  to  this  Court  (Br.  p.  10),  that  ''two-thirds 
of  the  violations  were  based  on  orders  decreasing 
rent",  and  that  all  of  said  orders  were  effective  prior 
to  issuance  (if  such  can  be  conceived)  and  "therefore 
required  refund".  From  this  premise,  it  is  argued 
that  since  the  defendants  failed  to  oppose  the  issuance 
of  the  order  or  to  appeal  after  its  issuance,  their  fail- 
ure to  comply  with  its  terms  to  refund  is  necessarily 
a  knowing,  and  deliberate  overcharge!. 
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We  have  carefully  examined  and  analyzed  the  cases 
in  the  brief  of  cross-appellant,  and  do  not  find  that 
any  of  them  in  terms  apply  to  the  proposition  in  this 
case  to  which  they  are  cited,  as  we  view  it,  although 
the  general  principles  reviewed  tend  to  support  the 
naked  legal  points  which  cross-appellant  is  so  en- 
deavoring to  raise,  as  distinguished  and  apart  from 
the  real  jurisdictional  and  legal  issues  raised  on  the 
record  before  the  Court  herein. 

Application  of  the  right  legal  rules  to  the  wrong 
facts  renders  a  result,  of  course,  as  erroneous  as  the 
application  of  the  wrong  rule  to  the  right  facts.  In 
the  present  case,  it  would  seem  the  cross-appellant 
does  both. 

The  only  grants  of  jurisdiction  to  Federal  District 
Courts  in  the  amended  Housing  and  Rent  Act  of  1947, 
(50  U.S.C.A.  Appendix,  sees.  1881  et  seq.)  are  in 
Section  1895  of  the  Act  relating  to  recovery  of  dam- 
ages and  in  subdivision  (b)  of  Sec.  1896  of  the  Act 
relating  to  enforcement.  Cross-appellant  concedes  that 
an  action  of  restitution  is  independent  of  an  action 
for  damages.  (Br.  8.) 

The  amended  Act  of  1947  can  be  searched  from 
beginning  to  end  and  nothing  can  be  found  therein 
which  confers  any  power  upon  the  Court  in  granting 
an  order  for  restitution  of  illegally  collected  rents,  to 
either  double  or  treble  the  amount  thus  ordered  to  be 
refunded,  as  requiring  the  Court,  as  ancillary  to  the 
exercise  of  its  benign  equity  powers,  to  give  judgment 
for  damages  for  the  amount  of  rents  found  to  be 
illegally  collected  within  the  one  year  prior  to  the 
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institution  of  the  action,  and  for  which  it  has  ordered 
restitution.  The  remedies  of  injunction  and  restitu- 
tion with  respect  to  overcharges  by  landlord  for  rental 
accommodations  are  equitable  remedies  addressed  to 
the  discretion  of  the  Court.  {TJ.  S.  v.  MasKburn  (D.C. 
Ark.),  85  F.  Supp.  968;  Creedon  v.  Polis  (D.C.  Pa.), 
7  F.R.D.  652.  See  also  Woods  v.  Kooker,  83  F.  Supp. 
362;  Creedon  v.  Seele,  75  F.  Supp.  767.) 

Especially  must  this  be  true  when  the  action  is  con- 
sidered as  one  in  ''equity"  which  does  not  incline  to 
introduce  new  and  unusual  things ;  although  it  desires 
the  spoiled,  the  deceived  and  the  wronged  above  all 
things,  to  have  restitution  where  the  facts  and  circum- 
stances call  for  such  relief. 

It  is  quite  obvious  that  counsel  are  unaware  that 
equity  looks  to  the  substance  and  not  to  the  shadow, 
to  the  spirit,  and  not  the  letter.  It  seeks  justice  rather 
than  technicality ;  truth,  rather  than  evasion ;  common 
sense  rather  than  quibbling.  See  State  v.  Tyler  Co. 
State  Bank  (Tex.  Com.  App.),  282  S.W.  211,  45 
A.L.R.  1453. 

Equity,  as  spoken  of  in  the  law,  and  as  is  synon- 
ymous with  conscience,  does  not  administer  the  stat-  ' 
ute  by  the  varying  springing  whims  and  caprices,  or 
the  unregulated  discretion  of  the  individual  chancellor 
in  each  case.  Conscience  is  administered  by  fixed  prin- 
ciples. It  is  founded  on  the  law  and  never  contra- 
venes it. 

"Equity  is  bound  by  rules  of  law;  it  is  not  above 
the  law,   it  cannot  controvert  the   law."    {Floyd  v. 
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Davis,  98  Cal.  601,  33  P.  746.)   Eqiiitas  sequitur  legum 
is  a  familiar  maxim. 

In  the  case  of  Jackson  v.  Woods  (C.A.  Tex.,  1950), 
182  F.  (2d)  338,  it  is  said  that,  where  the  rent  charges 
are  proven,  judgment  should  be  rendered  against  land- 
lord for  not  less  than  amount  of  such  overcharges, 
and  relief  may  be  either  by  way  of  restitution  in 
appropriate  circumstances,  or  by  a  judgment  for  dam- 
ages under  a  law  action,  but  the  amount  awarded  by 
way  of  restitution  is  within  the  sound  discretion  of  the 
Court  in  equity.  And  in  Woods  v.  Schwartz  (D.C.  Pa., 
1950),  88  F.  Supp.  42,  on  the  other  hand,  and  to  the 
same  effect,  it  is  said  that  the  United  States  is  entitled 
to  damages  for  rental  overcharge  for  housing  accom- 
modations in  defense  I'ental  areas  during  month  within 
year  before  institution  of  the  suit  therefor,  in  the 
actual  amount  of  such  overcharge,  Avith  treble  damages 
in  absence  of  proof  of  landlord's  willfulness  and  fail- 
ure to  exercise  practicable  precaution,  but  it  is  not 
entitled  to  order  for  restitution  of  such  amount  to 
tenants. 

Next,  it  seems  quite  vain  for  cross-appellant's 
learned  counsel  to  argue  the  merits  of  the  case  on  the 
facts,  as  they  now  and  then  do  in  its  brief.  What 
statutory  damages  the  Court  below  erred  in  failing 
to  enter  judgment  for,  or  the  amount  thereof,  does 
not  appear  within  the  covers  of  cross-appellant's  brief. 
As  pre^dously  indicated,  the  entire  contention  and  ar- 
gument seems  to  rest  upon  the  statement  in  the  brief 
that  two-thirds  of  the  violations  here  were  based  upon 
orders  decreasing  rent — Plaintiff's  Exhibits  5  to  12 — 
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none  of  which  orders  are  set  out  in  the  record  before 
the  Court. 

And  it  is  to  be  noted,  that  while  cross-appellant's 
counsel  rely  upon  and  refer  to  these  orders  which  they 
state  were  all  effective  on  dates  prior  to  issuance,  they 
have,  ex  indMstria,  refrained  from  setting  out  the 
dates  the  orders  were  issued.  This  significant  circum- 
stance, perhaps,  was  due  to  abundant  caution,  arising 
from  what  is  said  in  the  extract  quoted  from  the  case 
of  Woods  V.  Haydell,  178  F.  (2d)  914,  relied  upon  by 
cross-appellant.  In  that  case,  as  appears  from  the 
extract  quoted  from  the  opinion  (Br.  8)  the  rule  that 
"whenever  it  is  determined  that  there  has  been  an 
overcharge,  damages  for  the  full  amount  of  such  over- 
charges should  be  awarded".  Under  the  circumstances 
present  here,  the  amount  of  overcharges  for  which 
judgment  should  be  given,  is  limited  to  overcharges 
found  to  have  occurred  after  the  reduction  order. 
Otherwise  put,  in  a  case  such  as  the  present  one,  where  jj 
the  record  shows  that  the  reduction  orders  were  issued 
on  June  2,  1949,  the  judgment  should  have  been  for 
all  overcharges  found  to  have  occurred  after  the  re- 
duction orders  of  June  2,  1949,  even  though  the  over- 
charges were  nonwillful  and  not  caused  by  the  failure 
on  the  part  of  the  landlord  to  exercise  due  care. 

It  hardly  seems  necessary  to  add  that  the  position 
assumed  by  cross-appellant  is  clearly  fallacious  and 
incapable  of  being  maintained.  First,  no  such  over- 
charges were  pleaded  or  proven  in  the  present  case, 
but  only  overcharges  which  had  occurred  prior  to  the 
issuance  of  the  rent  reduction  orders  which  the  Court 
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found  were  issued  on  June  2,  1949,  some  three  weeks 
after  the  action  was  instituted.  Second,  as  no  such 
overcharges  as  are  mentioned  in  the  Haydell  case, 
were  pleaded  and  proven,  none  could  be  awarded. 
Third,  as  we  have  shown  in  the  preceding  portions  of 
this  brief,  the  mere  demanding  or  receiving  of  exces- 
sive rents  by  the  landlord  is  not  actionable  under  the 
statute.  It  is  the  violation  of  a  refund  order  which 
is  the  actionable  element  that  gives  rise  to  authority 
to  bring  the  suit. 

Nor  is  this  all.  The  rules  of  pleading  and  practice 
are  designed  to  promote  the  righteous  determination 
of  a  judicial  proceeding,  and  in  their  application  sight 
must  not  be  lost  of  that  purpose.  (Wangenheim  v. 
Garner,  42  C.A.  332,  336.)  It  has  always  been  recog- 
nized as  the  right,  if  not  always  as  the  absolute  duty, 
of  a  Court  clothed  with  equitable  jurisdiction,  to  ap- 
ply its  X-rays  to  all  masks  and  covers  and  see  through 
the  real  substance.  (See  Loomis  v.  Callahan,  196  Wise. 
518,  220  N.W.  816.) 

We  conclude  this  reply  with  the  observation  that, 
while  much  more  could  at  this  time  be  said,  we  do 
not  feel  that  any  useful  purpose  would  be  served  by 
further  discussing  or  specially  criticizing  the  various 
arguments,  illustrations,  suggestions  and  innovations 
advanced  by  cross-complainant's  counsel  in  its  brief, 
nor  that  it  is  necessary  to  comment  upon  each  of  the 
several  cases  cited  in  it,  further  than  that  which  has 
been  done  herein. 


34 


CONCLUSION. 

It  is  respectfully  submitted  that  all  of  the  grounds, 
reasons  and  matters  asserted  and  appearing  herein 
for  the  reversal  of  the  judgment  appealed  from,  are 
duly  authorized,  raised  and  presented  by  the  record 
on  appeal,  and  are  such  as  to  require  that  the  judg- 
ment of  the  Court  below  be  corrected  by  this  Court. 

Appellants  further  and  finally  submit  that  the 
judgment  of  the  Court  below  is  one  which,  in  matters 
affecting  appellants'  substantial  rights,  not  the  least 
of  which  are  their  right  to  the  full  and  equal  benefit 
of  all  laws  and  proceedings  for  the  security  of  their 
person  and  property,  has  resulted  in  prejudicial  error 
and  a  miscarriage  of  justice,  and  should  be  reversed 
and  this  cause  remanded  with  such  directions,  the 
premises  considered,  as  this  Court  may  deem  requisite. 

Dated,  San  Francisco,  California, 
January  26, 1951. 

Respectfully  submitted, 
Reed  M.  Clarke, 

Attorney  for  Appellants. 
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In  the   United    States  Court  of   Appeals 
for  the  Ninth  Circuit 


No.  12558 


Eddie  Mattox  and  Bertha  Mattox,  Appellants, 

V. 

United  States  of  America,  Appellee. 


Appeal  from  the  United  Stales  District  Courl  for  the  Northern 
District  of  California,  Southern  Division 


BRIEF  OF  CROSS-APPELLANT 


STATEMENT  OF  JURISDICTION 

Cross-Appellant,  plaintiff  below,  cross-appeals  from 
the  final  judgment  which  failed  to  award  treble  dam- 
ages for  rent  overcharges  in  an  action  pursuant  to  Sec- 
tion 205  of  the  Housing  and  Rent  Act  of  1947,  as 
amended  (50  U.  S.  C.  A.  1881,  et  seq.)  (R.  44).  The 
Complaint  was  filed  on  May  19,  1949  (R.  2).  The  de- 
fendants answered  on  June  17,  1949.  An  amended 
Complaint  was  filed  on  September  8,  1949  (R.  20)  and 
defendants  filed  an  answer  to  the  amended  Complaint 
on  September  30,  1949  (R.  31).    The  issues  were  tried 
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on  the  amended  Complaint  and  Answer.  Judgment 
was  entered  on  March  7,  1950  (R.  44)  based  upon  the 
Findings  of  Fact  and  Conclusions  of  Law  (R.  38-44). 
Notice  of  Appeal  was  filed  on  April  25,  1950  (R.  47). 
Jurisdiction  of  the  District  Court  was  conferred  by 
said  Section  205  of  the  Act  (R.  24).  Jurisdiction  of 
this  Court  is  conferred  by  Section  1291  of  the  Judicial 
Code  (28  U.  S.  C.  A.  1291). 

STATEMENT  OF  THE  CASE 

The  United  States  of  America  filed  suit  against  the 
defendants  for  violations  of  the  Housing  and  Rent  Act 
of  1947  praying  for  an  injunction  restraining  contin- 
ued violations  of  the  Act  and  regulations,  for  restitu- 
tion and  treble  damages  pursuant  to  Sections  205  and 
206(b)  of  said  Act. 

The  Complaint  alleged  that  the  defendants  were  land- 
lords of  a  housing  accommodation  located  at  1803-23 
Ellis  Street  in  the  City  of  San  Francisco  (R.  2).'  The 
Complaint  further  alleged  that  the  defendants  were 
collecting  rents  in  excess  of  the  legal  established  maxi- 
mum (Par.  5,  R.  3).  These  overcharges  were  set  out 
specifically  in  Exhibit  A  which  was  made  a  part  of  the 
Complaint  (R.  7-8).-  The  defendants  filed  an  answer 
to  this  Complaint  which  consisted  of  a  general  denial 
(R.9). 


1  The  address  of  these  premises  run  from  1803  to  1823  Ellis  St., 
but  they  are  in  reality  one  apartment  building  with  separate 
entrances  (R.  54). 

2  The  schedule  referred  to  contained  the  name  of  the  tenant,  the 
address  of  the  premises,  the  period  of  occupancy,  rent  collected, 
the  legal  maximum  rent,  the  number  of  overcharges,  the  amount  of 
each  overcharge  and  the  total  prayed. 


While  this  action  was  pending,  the  United  States 
moved  for  a  temporary  restraining  order  and  a  pre- 
liminary injunction  preventing  the  defendants  from 
pursuing  two  Unlawful  Detainer  actions  in  the  Munici- 
pal Court  for  the  City  of  San  Francisco  (R.  11-12).  On 
July  12,  1949,  the  temporary  restraining  order  was 
signed  and  an  Order  to  Show  Cause  issued  returnable 
on  July  18,  1949.  On  July  19,  1949,  an  injunction  was 
issued  restraining  defendants  from  unlawfully  evicting 
certain  tenants  (R.  17). 

Upon  the  basis  of  an  investigation  conducted  during 
the  pendency  of  the  original  Complaint  (R.  51),  the 
Government  moved  to  file  an  amended  complaint  alleg- 
ing more  widespread  violation  than  previously  and 
overcharges  of  approximately  $8,000  (R.  20).  The 
motion  was  evidently  granted. 

In  Exhibits  A  and  B  of  that  Complaint,  the  over- 
charges are  again  specifically  set  forth  (See  footnote 
2,  supra)  and  each  Exhibit  is  divided  into  two  parts. 
The  first  part  of  Exhibit  A  covered  by  Count  I  prays 
for  restitution  to  the  tenants  of  all  overcharges  not 
barred  by  the  statute  of  limitations  (Par.  5,  R.  21). 
Count  II  is  based  upon  an  action  for  treble  damages 
involving  the  same  tenants  and  the  same  premises  as 
specifically  set  forth  (Par.  3,  R.  22).  Counts  III  and 
IV  cover  Exhibit  B  and  pray  for  damages  and  restitu- 
tion respectively  for  the  entire  period  of  the  overcharge 
(R.  28).  These  overcharges  are  based  upon  retroac- 
tive rent  reduction  orders  issued  on  or  about  June  2, 
1949  (Par.  3,  R.  23). 

The  defendants  filed  an  answer  to  this  Complaint  (R. 
31-38)  in  which  they  set  up  various  defenses.    The  de- 
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fenses  to  Count  I  are  (1)  that  no  maximum  rent  may 
be  established  because  such  action  is  forbidden  by  Sec- 
tion 203(a)  of  the  Act'  (Par.  1,  R.  31) ;  (2)  that  the 
Court  is  without  jurisdiction  of  the  action  (a)  because 
the  1949  amendment  to  the  Act  repealed  the  Act  itself 
(Par.  2(a),  R.  32)  and  (b)  the  Act  is  unconstitutional 
because  it  is  not  uniform  and  not  national  in  scope 
(Par.  2(b),  R.  32);  (3)  that  the  accommodations  in 
question  are  not  controlled  housing  accommodations; 
and  (4)  a  general  denial  (Pars.  3,  4  (R.  33)).  The 
answer  to  Count  II  is  a  general  denial  (Par.  2,  R.  35), 
and  that  the  Complaint  fails  to  state  a  claim  (Par.  4, 
R.  35).  The  defense  to  Count  III  is  that  the  defen- 
dants were  never  served  with  the  order  (Par.  3,  R.  36) 
and  as  to  Count  IV,  there  is  again  a  general  denial 
(Par.  2,  R.  37),  and  the  charge  that  the  Complaint  fails 
to  state  a  claim  (Par.  3,  R.  37).  Nowhere  do  appellants 
plead  the  lack  of  wilfulness  or  the  failure  to  take  prac- 
ticable precautions. 

The  case  went  to  trial  before  the  Honorable  Herbert 
W.  Erskine  (D.  J.)  on  December  9,  1949  (R.  48). 
There  were  12  witnesses  for  the  plaintiff,  eleven  of 
whom  testified  that  they  paid  more  than  the  legal 
maximum  rent  (R.  72,  75,  78,  81,  86,  92,  95,  97,  107-108, 
115,  116,  120,  122,  124,  128,  129,  136,  138).  The  defen- 
dants' witnesses  (eight  in  number)  all  testified  that 
they  were  or  had  been  tenants  of  the  defendants  and 


^Section  203(a)  provides  as  follows: 

''Sec.  203.  (a)  After  the  effective  date  of  this  title,  no  maximum 
rents  shall  be  established  or  maintained  under  the  authority  of 
the  Emergency  Price  Control  Act  of  1942,  as  amended,  with  re- 
spect to  any  housing  accommodations," 


they  were  never  overcharged  during  their  tenancy  (R. 
101,  103,  153).  The  plaintiff's  witnesses  were  in  a 
measure  corroborated  by  a  neutral  third  party  who  tes- 
tified that  as  chairman  of  a  Union  Welfare  Committee 
who  paid  the  rent  of  members  who  were  on  strike,  that 
the  defendants  demanded  rent  in  excess  of  the  legal 
maximum  from  the  Union  in  the  amount  testified  above 
(R.  143-144)/ 
t  The  defendants  testified  in  their  own  behalf  (R.  174, 
196)  in  which  they  said  that  they  kept  no  books;  that 
they  issued  no  receipts  and  that  they  had  never  checked 
with  the  Area  Rent  Office  after  purchasing  this  prop- 
erty to  determine  the  legal  maximum  rents.  The  de- 
fendant, Eddie  Mattox,  testified  that  even  when  called 
to  the  Area  Rent  Office  on  another  matter,  he  did  not 
check  with  the  Area  Rent  Office  to  determine  the  legal 
maximum  rents  (R.  217).  Furthermore,  the  over- 
charges on  eight  of  these  apartments  are  based  upon 
retroactive  orders  which  were  issued  in  face  of  the  de- 
fendants' failure  to  appear  and  testify  concerning  them 
prior  to  issuance,  although  they  stipulated  at  trial  that 
they  were  notified  (R.  69).  So  too,  defendants  failed 
to  protest  or  appeal  from  the  orders  after  their  issu- 
ance. 

At  the  conclusion  of  the  trial,  the  Court  below  en- 
tered a  judgment  of  restitution  to  the  tenants  in  a  total 
amount  of  $6,761.80  (R.  44).  The  Court  enjoined  the 
defendants  from  charging  more  than  the  legal  maxi- 


*  Plaintiff's  Exhibit  16  is  particularly  significant  in  this  con- 
nection since  it  is  the  return  of  a  cheek  made  out  to  the  tenants 
for  the  rent  but  not  in  an  amount  demanded  by  the  defendants  and 
returned  to  the  Union  as  insufficient  (R.  144). 


muin  rents  and  further  enjoined  them  from  evicting 
any  of  the  tenants  unlawfully  (R.  45).  The  Court, 
however,  notwithstanding  the  prayer  of  plaintiff's  Com- 
plaint for  relief  under  Section  205  of  the  Act,  failed  to 
enter  a  judgment  for  any  statutory  damages  in  favor  of 
the  Government. 

From  that  judgment,  the  plaintiff  has  taken  a  cross- 
appeal  on  the  ground  that  the  Court  below  erred  in  fail- 
ing to  enter  a  judgment  for  any  statutory  damages, 
and,  likewise  in  failing  to  enter  a  judgment  for  three 
times  the  amount  of  the  overcharges  (E.  255). 

ARGUMENT 

I. 

(A)  The   Court   Below   Erred  in  Denying   Any   Statutory 
Damages  Pursuant  to  Section  205  of  the  Act. 

(B)  The  Court  Below  Also  Erred  in  Failing  to  Enter  a  Judg- 
ment for  Three  Times  the  Amount  of  the  Overcharge, 
Because  the  Defendants  Neither  Pleaded  Nor  Proved  the 
Lack  of  Wilfulness  and  the  Taking  of  Practicable  Precau- 
tions as  Provided  in  Section  205  of  the  Act. 

The  Court  below  at  the  conclusion  of  the  trial  en- 
tered a  judgment  for  restitution  of  the  overcharges  (R. 
44),  but  failed  to  enter  a  judgment  for  statutory  dam- 
ages pursuant  to  Section  205'  of  the  Act  as  alleged 


^  Section  205  of  the  Act  provides  in  part,  as  follows : 

"Sec.  205.  Any  person  who  demands,  accepts,  or  receives  any 
payment  of  rent  in  excess  of  the  maximum  rent  prescribed  under 
section  204  shall  be  liable  to  the  person  from  whom  he  demands, 
accepts,  or  receives  such  payment  (or  shall  be  liable  to  the  United 
States  as  hereinafter  provided),  for  reasonable  attorney's  fees  and 
costs  as  determined  by  the  court,  plus  liquidated  damages  in  the 
amounts  of  (1)  $50,  or  (2)  three  times  the  amount  by  which  the 
payment  or  payments  demanded,  accepted,  or  received  exceed  the 
maximum  rent  which  could  lawfully  be  demanded,  accepted,  or 


and  as  prayed  in  plaintiff's  complaint  (Par.  3,  R.  25). 
The  Court  below,  therefore,  erred  in  denying  any  statu- 
tory damages  whatever  and  again  erred  in  failing  to 
enter  a  judgment  for  three  times  the  amount  of  the 
overcharge  because  of  the  defendants'  failure  to  plead 
either  the  lack  of  wilfulness  or  the  taking  of  practicable 
precautions. 

These  contentions  wdll  be  discussed  in  order. 

(A)  The  Court  below  erred  in  denying  any  statutory  damages  pur- 
suant to  Section  205  of  the  Act. 

This  Court  from  the  earliest  days  of  rent  control  has 
held  that  when  overcharges  have  been  established,  the 
trial  court  must  grant  a  judgment  in  damages  in  an 
amount  at  least  equal  to  the  amount  of  the  overcharges. 
Fontes  v.  Porter,  156  F.  2d  956  (C.  A.  9th).  This  Court 
there  said,  at  p.  958:  ''Lack  of  wilfullness,  coupled 
with  the  taking  of  practicable  precautions  against  the 
occurrence  of  a  violation,  operates  only  to  reduce  dam- 
ages to  the  amount  of  the  overcharge."  Accord: 
Bowles  V.  Hasting,  146  F.  2d  94  (C.  A.  5) ;  East  v. 
Bowles,  158  F.  2d  227,  cert,  denied,  sub.  nom.  East  v. 
Porter,  321  U.  S.  827 ;  Woods  v.  Olinger,  170  F.  2d  895 
(C.  A.  5) ;  Woods  v.  Hay  dell,  178  F.  2d  914  (C.  A.  5). 
As  that  Court  said  in  the  Haydell  case  in  determining 
that  a  court  must  enter  judgment  for  at  least  the 


received,  whichever  in  either  case  may  be  the  greater  amount :  Pro- 
vided, That  the  amount  of  such  liquidated  damages  shall  be  the 
amount  of  the  overcharge  or  overcharges  if  the  defendant  provas 
that  the  violation  was  neither  willful  nor  the  result  of  failure  to 
take  practicable  precautions  against  the  occurrence  of  the  violation. 
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amount  of  the  overcharges  when  the  overcharges  have 

been  found  to  be  made : 

"Whenever  it  is  determined  that  there  has  been 
an  overcharge,  damages  for  the  full  amount  of  such 
overcharges  should  be  awarded.  Bowles  v.  Hast- 
ing, 5  Cir.,  146  F.  2d  94;  Creedon,  Expediter  v. 
OUnger,  5  Cir.,  170  F.  2d  895.  In  this  case  the 
judgment  should  have  been  for  all  overcharges 
found  to  have  occurred  after  the  reduction  order 
of  May  18,  1945,  even  though  the  overcharges  were 
nonwillful  and  not  caused  by  the  failure  on  the  part 
of  the  landlord  to  exercise  due  care",     (p.  915) 

The  above  principle  of  law  is  not  affected  in  any  way 
by  the  grant  of  restitution  of  the  amount  of  the  over- 
charges to  the  tenant  since  restitution  was  awarded 
pursuant  to  Section  206(b)  of  the  Housing  and  Rent 
Act.  The  Supreme  Court  and  this  Court  have  held 
that  an  action  of  restitution  is  different  from  and  in- 
dependent of  an  action  for  damages.  Porter  v.  Warner 
Holding  Co.,  328  U.  S.  395 ;  Woods  v.  Richman,  174  F. 
2d  614,  616  (C.  A.  9th)  ;  Smith  v.  Woods,  178  F.  2d  468 
(C.  A.  5) .  And  it  has  been  held  that  restitution  may  be 
granted  in  conjunction  with  a  judgment  of  damages  in 
the  sum  of  three  times  the  amount  of  the  overcharges. 
Woods  V.  Witzke,  174  F.  2d  855  (C.  A.  6). 

It  thus  clearly  appears  that  the  Court  below  erred  in| 
denying  all  statutory  damages  whatever. 

(B)  The  Court  below  erred  in  failing  to  enter  a  judgment  for  three 
times  the  amount  of  the  overcharge  because  of  defendants'  failure  to 
prove  that  they  were  not  wilful  or  that  they  took  practicable  pre- 
cautions. 

The  judgment  aforesaid  was  based  upon  findings  of 
fact,  among  which  was  No.  IX  (R.  41) : 


"That  violations  of  the  Housing  and  Eent  Act 
of  1947,  as  amended,  and  the  Regulations  issued 
pursuant  thereto,  and  committed  by  the  Defen- 
dants Eddie  Mattox  and  Bertha  Mattox,  were 
neither  willful  nor  did  they  result  from  the  failure 
of  the  said  Defendants  to  take  practicable  precau- 
tions." 

The  plaintiff  appeals  from  that  finding  on  the  ground 
that  it  has  no  support  whatever  in  record  and  is 
"clearly  erroneous". 

In  asking  this  Court  to  reverse  that  finding,  the  Gov- 
ernment is  aware  of  the  provisions  of  Rule  52(a)  of 
the  Federal  Rules  of  Civil  Procedure'  (28  U.  S.  C.  A. 
foil.  723 (c) ) .  However,  as  is  demonstrated  hereinafter 
the  record  not  only  does  not  contain  "substantial"  evi- 
dence to  support  the  above  finding  but  is  so  lacking  in 
evidence  of  any  kind  to  support  it,  it  is  "  clearly  errone- 
ous". Lerner  Stores  Corp.  v.  Lerner,  162  F.  2d  160, 
162  (C.  A.  9th). 

In  addition,  this  Court  has  held  that  where  the  de- 
fendant attempts  to  reduce  the  damages  to  the  amount 
of  the  overcharges,  it  is  incumbent  upon  him  to  estab- 
lish that  the  overcharges  were  neither  wilful  nor  the 
result  of  failure  to  take  practicable  precautions.  Bowles 
V.  Glick  Bros.  Lumber  Co.,  146  F.  2d  566,  speaking  of 
the  twofold  defense  set  out  in  Section  205(e),  this 
Court  said : 


^  Rule  52(a)  provides  in  part  as  follows  : 

"  *  *  *  Findings  of  fact  shall  not  be  set  aside  unless  clearly 
erroneous,  and  due  regard  shall  be  given  to  the  opportunity  of  the 
trial  court  to  judge  of  the  credibility  of  the  witnesses.  *  *  *  " 
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"Such  partial  defenses  as  are  afforded  by  the 
amendments  must  be  pleaded  and  proved  by  the 
defendants  *  *  *."  (at  pp.  571-72)  See,  McCoy 
V.  Fleming,  160  F.  2d  4  (C.  A.  5). 

In  holding  that  both  elements  of  mitigation  must  be 
pleaded  and  proved,  the  Court  of  Appeals  for  the  Fifth 
Circuit  stated  in  the  McCoy  case,  supra,  holding  that 
where  the  defendant  "did  not  even  attempt"  to  prove 
that  he  took  practicable  precautions  the  trial  court  did 
not  abuse  its  discretion  in  granting  treble  damages.  In 
that  connection,  the  Court  said  (160  F.  2d,  at  p.  5) : 

"Whatever  may  be  said  upon  the  question  of 
willfulness,  it  is  perfectly  clear  that  the  court  did 
not  find,  it  could  not  have  found,  that  the  violations 
were  not  the  result  of  failure  to  take  practicable 
precautions.  Here  the  defendant  did  not  even  at- 
tempt to  prove  that  he  took  practicable  precautions 
against  the  occurrence  of  the  violations.  Indeed, 
the  record  showing  that  he  took  no  precautions, 
establishes  the  exact  contrary.  The  record  stand- 
ing thus,  the  judgment  awarded  was  entirely 
within  the  discretion  of  the  district  judge, 


*     *     *    )! 


An  examination  of  the  record  on  file  herein  discloses 
that  defendants  not  only  failed  to  plead  the  defenses 
provided  in  Section  205  of  the  Act,  supra,  p.  6,  but 
the  record  disclosed  a  course  of  conduct  deliberately 
intended  to  violate  the  Act.  The  defendants  filed  two 
answers.  One,  an  abbreviated  answer  to  the  original 
complaint  (R.  9),  and  the  other,  a  voluminous,  verbose 
answer  to  the  amended  complaint  (R.  31-38).    In  nei- 
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tlaer  answer  do  the  defendants  plead  the  lack  of  wilful- 
ness and  the  failure  to  take  practicable  precautions.  In 
any  event,  in  the  present  state  of  the  record  such  pleas 
would  be  unavailing. 

Wilfulness  has  been  deiined  as  wrongful  conduct 
which  was  "knowingly"  or  "deliberately",  but  not 
necessarily  "malevolently"  committed: 

"In  statutes  denouncing  offenses  involving  turpi- 
tude, 'willfully'  is  generally  used  to  mean  with  evil 
purpose,  criminal  intent  or  the  like.  But  in  those 
denouncing  acts  not  in  themselves  wrong,  the  word 
is  often  used  without  any  such  implication.  Our 
opinion  in  United  States  v.  Murdock,  290  U.  S.  389, 
394,  54  S.  Ct.  223,  225,  78  L.  Ed.  381,  shows  that 
it  often  denotes  that  which  is  'intentional,  or  know- 
ing, or  voluntary,  as  distinguished  from  acciden- 
tal,' and  that  it  is  employed  to  characterize  'con- 
duct marked  by  careless  disregard  whether  or  not 
one  has  the  right  so  to  act.'  United  States  v.  Illi- 
nois Cent.  R.  Co.,  303  U.  S.  239,  242,  58  S.  Ct.  533, 
535,  82  L.  Ed.  773.  In  view  of  this  statement  there 
can  be  no  doubt  that  the  court  below  gave  the  jury 
a  correct  definition  of  the  word  'wilfully'  as  used 
in  the  statute  under  consideration."  (Zimherg  v. 
United  States,  142  F.  2d  132,  137  (C.  A.  1)) 

And  more  recently  a  defendant  was  assessed  treble 
damages  where  he  "moved  with  his  eyes  open."  In 
affirming  the  judgment,  the  Court  of  Appeals  held  that 
the  district  court  was  justified  in  imposing  treble  dam- 
ages "for  intentional  violation"  (Woods  v.  Polls,  180 
F.  2d4,  7  (C.  A.  3rd)). 
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The  defendants  here  admitted  that  although  they 
were  responsible  by  express  direction  of  the  Regula- 
tion to  notify  the  Area  Office  of  the  change  of  land- 
lords/ they  failed  to  do  so  (R.  216).  They  admittedly 
failed  to  do  so  even  though  they  had  occasion  to  visit 
the  Area  Rent  Office  in  connection  with  a  ^dolation  of 
other  property  rented  by  them  (R.  217).  Furthermore, 
two-thirds  of  the  violations  here  were  based  upon  or- 
ders decreasing  rent  (Pi's  Exhs.  5  to  12,  R.  62),  and 
which  defendants  stipulated  were  projjerly  certified  as 
mailed  (R.  68).  In  addition,  they  stipulated  that  the 
accompanying  letter,  and  the  notice  of  proceedings 
were  properly  certified  as  mailed  (R.  68).  The  record 
is  silent  that  the  defendants  answered  the  notice,  and 
appeared  prior  to  the  issuance  of  the  orders,  or  that 
they  protested  and  appealed  the  orders  after  issuance 
as  they  had  a  right  to  do.^ 

These  orders  were  all  effective  on  dates  prior  to  is- 
suance, and  therefore  required  a  refund  (R.  60,  62,  64, 


■^  Section  7(a)  of  the  Regulation  provides  in  part: 
"*  *  *  Where,  since  the  filing  of  the  registration  statement  for 
any  controlled  housing  accommodations,  there  has  been  a  change 
in  the  identity  of  the  landlord,  by  transfer  of  title  or  otherwise, 
the  new  landlord  shall  file  a  notice  of  such  change  on  a  form  pro- 
vided for  that  purpose,  to  be  known  as  a  notice  of  change  in  identity 
within  15  days  after  the  change  or  July  1,  1947,  whichever  is  later. 
If  the  new  landlord  indicates  on  the  notice  of  change  in  identity 
that  he  has  not  obtained  the  landlord's  copy  of  the  original  regis- 
tration statement,  the  Expediter  shall  cause  to  be  prepared  and 
delivered  to  him  a  true  copy  of  said  original,  which  may  be  used 
to  satisfy  all  requirements  of  this  paragraph  (a).  *  *  *  " 
Compare,  Woods  v.  Tate,  171  F.  2d  511,  512  (C.  A.  5th) 

8  Section  840.14  of  Rent  Procedural  Regulation  No.  1  (13  F.  R. 
2369)  provides  for  appeal  to  the  Expediter.  (See,  text  in 
Appendix,  infra,  p.  20). 
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65,  66).  The  orders  were  based  upon  an  investigation 
which  showed  that  although  the  defendants  registered 
the  premises  as  furnished  apartments,  they  had  not 
been  rented  as  furnished  for  some  time  (R.  51).  The 
retroactive  refund  of  these  premises  was  demanded 
from  the  date  they  were  no  longer  rented  furnished  (R. 
51).  Since  the  defendants  failed  to  oppose  the  issu- 
ance of  the  order,  or  to  appeal  after  its  issuance,  their 
failure  to  comply  with  its  terms  to  refund  is  necessarily 
a  knowing,  deliberate  overcharge. 

In  addition  to  the  foregoing,  the  defendants  were 
under  a  preliminary  injunction  restraining  them  from 
wrongfully  evicting  tenants  in  possession  (R.  49). 
Thus,  the  record  shows  that  they  were  previous  viola- 
tors (R.  217),  that  they  deceived  the  Area  Rent  Office 
in  failing  to  report  a  reduction  in  services  as  provided 
in  the  regulation*^  (R.  51),  that  they  attempted  to  evict 
tenants  wrongfully  and  were  restrained  (R.  49),  and 
finally,  that  they  refused  to  refund  as  ordered,  although 
they  neither  appeared  to  contest  the  order,  nor  pro- 
tested and  appealed  its  issuance. 


^Section  5(b)  of  the  Regulation  provides: 

"(b)  Decreases  in  minimum  services,  furniture,  furnishings, 
equipment  and  space.  (1)  The  landlord  shall,  until  the  accommo- 
dations become  vacant,  maintain  the  minimum  services,  furniture, 
furnishings,  equipment  and  living  space  as  required  under  Section 
3,  unless  and  until  he  has  filed  a  petition  to  decrease  the  services, 
furniture,  furnishings,  equipment  or  living  space  and  an  order 
permitting  a  decrease  has  been  entered  thereon.  When  the  accom- 
modations become  vacant,  the  landlord  may  on  renting  to  a  new 
tenant  decrease  the  services,  furniture,  furnishings,  equipment  or 
living  space  below  the  minimum ;  within  10  days  after  so  renting 
the  landlord  shall  file  a  written  report  with  the  area  rent  director 
showing  such  decrease." 
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On  the  basis  of  the  foregoing,  defendants  cannot  con- 
tend that  they  did  not  knowingly  violate  the  Act  or 
that  they  took  practicable  precautions,  as  provided  in 
said  Act.  Bowles  v.  Glick  Bros.  Lumber  Co.,  146  F.  2d 
566  (C.  A.  9th). 

Long  prior  to  the  enactment  of  the  Housing  and  Rent 
Act  of  1947,  the  Court  in  the  Fifth  Circuit  has  recog- 
nized the  importance  to  effective  rent  and  price  control 
of  granting  treble  damages  where  wilful  overcharges 
had  been  established.  In  Bowles  v.  Hasting,  supra, 
that  Court  held  that  treble  damages  had  a  deterrent 
effect  upon  the  violation  of  the  maximum  rents : 

"When  an  excess  in  price  is  charged  the  damage  is 
done,  and  the  excess  must  be  repaid,  tripled  in  or- 
der to  prevent  recurrence.  *  *  *"  (146  F.  2d  at 
p.  95) 

That  principle  has  now  been  embodied  in  the  Act  as  it 
now  reads,  and  this  Court  should  reaffirm  it. 

The  cases  above  cited  were  construing  Section  205(e) 
of  the  Emergency  Price  Control  Act  of  1942,  as 
amended,  set  forth  below.  That  Section  and  its  suc- 
cessor are  verbatim  in  requiring  the  two-fold  defense ; 
they  provide  in  part  as  follows : 

Emergency  Price  Control    The  Housing  and  Rent  Act 
Act  of  1942,  as  amended     of  1947,  as  amended   (50 
(50  U.  S.  C.  A.  925(e) ) :  U.  S.  C.  A.  1895) : 

*'(e)  If  any  person  sell-  Sec.  205.     Any  person 

ing  a  commodity  violates  a  who  demands,  accepts,  or 

regulation,  order,  or  price  receives  any   payment  of 

schedule      prescribing     a  rent  in  excess  of  the  maxi- 
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maximum  price  or  maxi- 
mum   prices,    the    person 
who  buys  such  commodity 
for    use    or    consumption 
other  than  in  the  course  of 
trade    or    business    may, 
within  one  year  from  the 
date     of    the    occurrence 
of    the    violation    except 
as    hereinafter    provided, 
bring    an    action    against 
the  seller  on  account  of  the 
overcharge.    In  any  action 
under  this  subsection,  the 
seller   shall   be  liable   for 
reasonable  attorney's  fees 
and  costs  as  determined  by 
the  court,  plus  whichever 
of  the  follow^ing  sums  is 
greater:  (1)  Such  amount 
not  more  than  three  times 
the  amount   of  the   over- 
charge, or  the  overcharges, 
upon  which  the  action  is 
based  as  the  court  in  its 
discretion  may  determine, 
or  (2)  an  amount  not  less 
than  $25   nor  more   than 
$50,  as  the  court  in  its  dis- 
cretion   may     determine : 
Provided,   however,   That 
such  amount  shall  be  the 


mum  rent  prescribed  un- 
der section  204  shall  be 
liable  to  the  person  from 
whom  he  demands,  ac- 
cepts, or  receives  such  pay- 
ment (or  shall  be  liable  to 
the  United  States  as  here- 
inafter provided),  for  rea- 
sonable attorney's  fees  and 
costs  as  determined  by  the 
court,  plus  liquidated  dam- 
ages in  the  amounts  of  (1) 
$50,  or  (2)  three  times  the 
amount  by  wdiich  the  pay- 
ment or  payments  de- 
manded, accepted,  or  re- 
ceived exceed  the  maxi- 
mum rent  which  could  law- 
fully be  demanded,  ac- 
cepted, or  received,  which- 
ever in  either  case  may  be 
the  greater  amount :  ^'Pro- 
vided, That  if  the  person 
from  whom  such  payment 
is  demanded,  accepted,  or 
received  either  fails  to  in- 
stitute an  action  under  this 
section  within  thirty  days 
from  the  date  of  the  occur- 
rence of  the  violation  or  is 
not  entitled  for  any  reason 
to   bring   the   action,   the 
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amount  of  the  overcharge  United  States  may  insti- 

or  overcharges  if  the  de-  tute    such    action    within 

fendant   proves   that    the  such  one-year  period.     If 

violation  of  the  regulation,  such   action  is  instituted, 

order,  or  price  schedule  in  the    person    from    whom 

question  was  neither  will-  such  payment  is  demand- 

ful  nor  the  result  of  fail-  ed,   accepted,   or  received 

ure  to  take  practicable  pre-  shall  thereafter  be  barred 

cautions  against  the  occur-  from  bringing   an   action 

rence     of    the     violation,  for  the  same  violation  or 

*  *  *"  violations.  *  *  *" 

By  a  comparison  of  the  plain  language  of  section 
205(e)  of  the  Act  of  1942  with  Section  205  of  the  Act  of 
1947,  this  Court  may  readily  see  that  there  is  no  discre- 
tion left  to  the  trial  court  to  determine  damages  be- 
tween the  amount  of  overcharges  and  treble  damages, 
where  the  defendant  fails  to  establish  the  two-fold  de- 
fense. The  Emergency  Price  Control  Act  provided  for 
the  exercise  of  the  District  Court's  discretion  to  deter- 
mine whether  it  wished  to  increase  the  amount  of  the 
damages  upon  proof  of  overcharge.  But  Section  205 
of  the  Housing  and  Kent  Act  makes  it  mandatory  to 
grant  treble  damages  where  the  defendant  does  not  sus- 
tain his  defenses.  It  provides  that  the  measure  of  dam- 
ages is : 

"(1)  $50,  or  (2)  three  times  the  amount  of  the 
overcharges  by  which  the  payment  *  *  *  received 
exceeds  the  maximum  rent  which  could  lawfully 
be  demanded  *  *  *,  whichever  in  either  case  may  he 
the  greater  amount:"  [Emphasis  added.] 
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unless  the  defendant  pleads  and  proves  lack  of  wilful- 
ness and  the  taking  of  practicable  precautions,  in  which 
event  the  amount  of  damages  is  the  amount  of  the  over- 
charges. This  is  made  clear  by  Small  v.  Scliultz,  173  F. 
2d  940  (C.  A.  7th),  where  the  Court,  speaking  through 
Judge  Major  said  (at  pp.  943-944) : 

''Thus,  in  any  event  the  tenant  is  entitled  to  re- 
cover as  liquidated  damage  the  amount  of  $50,  but 
if  the  trebled  amount  of  the  excess  payment  is 
greater  than  the  amount  of  $50,  he  is  entitled  to 
recover  such  trebled  amount  and,  in  our  view,  the 
court  has  no  discretion  in  that  respect  in  the  ab- 
sence of  a  defense  within  the  proviso  contained  in 
the  section.  If  there  be  any  doubt  that  the  court  is 
without  discretion  in  the  absence  of  such  a  defense, 
it  is  removed  by  the  proviso  itself,  which  states 
'  That  the  amount  of  such  liquidated  damages  shall 
be  the  amount  of  the  overcharge  or  overcharges  if 
the  defendant  proves  that  the  violation  was  nei- 
ther wilful  nor  the  result  of  failure  to  take  prac- 
ticable precautions  against  the  occurrence  of  the 
violation'  (sometimes  referred  to  as  the  good  faith 
defense).  In  other  words,  in  the  absence  of  such 
defense,  the  court  is  required  to  enter  a  judgment 
for  treble  the  amount  of  the  excess  payment,  and 
ivhen  the  court  finds  that  such  defense  has  been 
made,  it  is  limited  to  the  amount  of  the  overcharge. 
In  either  event,  no  discretion  is  lodged  in  the  court. 

In  this  connection,  it  is  pertinent  to  note  that  a 
similar  section  (Section  205)  of  the  Emergency 
Price  Control  Act  of  1942  as  amended,  50  U.  S. 
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C.  A.  Appendix,  §  925,  allowed  recovery  for  an 
amount  'not  more  than  three  times  the  amount  of 
the  overcharge  *  *  *  as  the  court  in  its  discretion 
may  determine.'  Under  that  provision  this  court 
has  held  that  the  allowance  of  treble  damages  was 
discretionary.  Bowles  v.  Krodel,  7  Cir.,  149  F.  2d 
398,  ^01;  Fleming  v.  Gordon,  7  Cir.,  161  F.  2d  627, 
628.  In  Section  205  of  the  instant  Act,  however, 
the  words  'not  more  than'  and  'as  the  court  in  its 
discretion  may  determine'  have  been  omitted.  In 
the  instant  case,  this  so-called  good  faith  defense 
was  neither  alleged  nor  proven  and  the  court  so 
found.  As  a  result,  we  think  it  was  mandatory 
upon  the  court  to  award  treble  damages  for  the 
amount  of  the  overcharge. "    (Emphasis  added) 

This  principle  was  also  recently  upheld  in  the  case 
of  United  States  of  America  v.  The  Earl  Holding  Co., 
et  al.,  No.  3200  (D.  C.  Minn.),  dated  February  20,  1950, 
opinion  unreported.  In  that  case,  the  Court  (Judge 
Nordbye  sitting)  granted  treble  damages  after  the  es- 
tablishment of  the  overcharges  on  the  ground  that  "the 
Court  has  no  alternative  but  to  grant  the  treble  dam- 
ages sought,  "^°  where  the  defendant  failed  to  prove 
lack  of  wilfulness  and  the  taking  of  practicable  precau- 
tions. 

The  defendants  here  had  neglected  to  prove  either 
mitigating  circumstance,  and  this  Court  should,  there- 
fore, remand  the  case  to  the  Court  below  with  instruc- 
tions to  enter  a  judgment  for  damages. 


^^  The  opinion  in  this  case  is  set  forth  in  full  in  the  Appendix 
{Infra,  ^.  21). 
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CONCLUSION 

It  is  respectfully  submitted  that  the  judgment  of  the 
Court  below  be  affirmed  and  the  case  be  remanded  to 
that  Court  with  directions  to  enter  a  judgment  for 
either  the  amount  of  the  overcharges,  or  for  treble  that 
amount. 

Ed  Dupree, 
General  Counsel 

Leon  J.  Libeu, 
Assistant  General  Counsel 

Francis  X.  Riley, 

Special  Litigation  Attorney 
Office  of  the  Housing  Expediter 
Washington  25,  D.  C. 
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APPENDIX 

Rent  Procedural  Regulation  1  (13  F.  R.  2369) : 

General  Provisions 

§  840.14  Right  to  Appeal,  (a)  Any  landlord 
subject  to  any  provision  of  a  maximum  rent  regu- 
lation, or  of  an  order  issued  by  a  Regional  Hous- 
ing Exj)editer  under  §  840.12  (except  an  order  re- 
manding to  the  Area  Rent  Director),  or  of  an 
order  entered  by  an  Area  Rent  Director  under  sec- 
tion 5  (d)  of  any  maximum  rent  regulation,  or  of 
an  order  entered  by  an  Area  Rent  Director  under 
§§840.7  or  840.8  (c),  may  file  an  appeal  in  the 
manner  set  forth  below. 

(b)  A  landlord  is  subject  to  a  provision  of  a 
maximum  rent  regulation  or  of  an  order  only  if 
such  provision  prohibits  or  requires  action  by  him. 

(c)  Any  appeal  filed  by  a  landlord  not  subject 
to  the  provision  appealed  from,  or  otherwise  not 
in  accordance  with  the  requirements  of  this  part,' 
may  be  dismissed  by  the  Housing  Expediter. 
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United  States  District  Court,  District  of  Minnesota, 

Fourth  Division 

No.  3200  Civil 

United  States  of  America,  Plaintiff 

V. 

The  Earl  Holding  Company  and  Earl  Simon, 
Defendants 

MEMORANDUM  DECISION 

The  above-entitled  action  came  before  the  Covirt 
upon  a  motion  by  plaintiff  for  a  temporary  injunction 
to  prevent  alleged  violation  of  the  Rent  Control  Act 
of  1947,  as  amended.  50  U.  S.  C.  A.  Appt.  Sec.  1881, 
et  seq. 

The  parties  have  stipulated  to  the  material  facts.  In 
July  1947,  a  house  in  Minneapolis  was  rented  under  a 
lease  running  from  September  1,  1947,  to  September  1, 
1948,  for  a  rental  price  of  $100  per  month.  Under  the 
lease,  the  tenant  was  granted  an  option  to  renew  the 
lease  for  two  one-year  periods.  The  tenant  exercised 
the  option  right,  and  the  lease  has  been  extended  to, 
and  is  in  force  until,  September  1,  1950.  Defendants 
now  own  that  house  and  possess  the  rights  and  obliga- 
tions of  a  landlord  under  the  lease. 

The  Housing  and  Rent  Act  of  1947  was  in  effect 
when  the  lease  was  executed,  and  that  Act  provided 
that  property  not  rented  between  February  1,  1945, 
and  January  31,  1947,  was  exempt  from  the  rent  con- 
trols imposed  under  the  Act.  Consequently,  defend- 
ants' house  v/as  not  subject  to  rent  control  when  the 
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lease  was  first  executed.     For  it  was  rented  for  the    ' 
first  time  in  July  1947,  effective  September  1,  1947. 

On  March  31,  1949,  the  Housing  and  Rent  Act  of    i 
1947  was  amended,  and  the  grounds  of  exemption  for 
defendants'   house    from    rent    control   was    omitted. 
Consequently,  the  house  became  subject  to  rent  con- 
trol under  the  amended  Act,  and  -defendants  registered 
their    property    with    the    appropriate    office.    They    i 
showed  that  the  rental  under  the  lease  was  $100  per    ' 
month. 

On  October  27,  1949,  the  Housing  Expediter,  pur- 
suant to  authority  granted  to  him  by  the  Act,  ordered 
that  the  rent  be  lowered  from  $100  to  $70  per  month, 
effective  November  1,  1949.  Defendants  refused  to 
accept  $70  from  the  tenant  as  rent  and  informed  the 
tenant  that  he  would  be  evicted  unless  he  continued  l 
to  pay  the  $100  as  required  by  the  lease.  The  $100 
rental  has  been  paid  every  month. 

Plaintiff  now  seeks  an  injunction  to  enjoin  defend- 
ants from  continuing  to  collect  the  $100  per  month 
rather  than  $70,  from  evicting  the  tenant  in  question, 
and  from  otherwise  violating  the  Housing  and  Rent 
Act  of  1949.  The  parties  have  agreed  that  the  decision  I 
upon  this  temporar}^  injunction  proceeding  also  can 
determine  the  permanent  injunction  and  treble  dam- 
ages questions. 

Defendants  contend  that  the  lease  figure  must  con- 
trol because  the  Expediter's  order,  which  was  made 
after  the  lease  was  executed  and  in  operation,  seeks 
to  change  an  existing,  operative  contract  which  was 
valid  when  made,  and  that  the  order  therefore  violates 
the  guarantees  afforded  defendants  by  the  due  process 
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clause  of  the  Federal  Constitution.  The  specific  legal 
issue  therefore  is,  Can  the  terms  of  a  contract  in  the 
form  of  a  lease  be  changed  by  this  legislation  which 
was  subsequently  enacted? 

The  question  has  been  answered  by  the  United 
States  Supreme  Court  by  its  unanimous  decision  in 
the  rent  control  case  of  Fleming  v.  Rhodes,  331  U.  S. 
100.    In  that  case  the  court  held,  at  page  107, 

Federal  regulation  of  future  action  based  upon 
rights  previously  acquired  by  the  person  regu- 
lated is  not  prohibited  by  the  Constitution.  So 
long  as  the  Constitution  authorizes  the  subse- 
quently enacted  legislation,  the  fact  that  its  pro- 
visions limit  or  interfere  with  previously  acquired 
rights  does  not  condemn  it.  Immunity  from  fed- 
t  eral  regulation  is  not  gained  through  forehanded 
I  contracts.  Were  it  otherwise  the  paramount 
powers  of  Congress  could  be  nullified  by  ''pro- 
phetic discernment. '^ 

That  holding  is  applicable  here.  It  is  not  distinguish- 
able merely  because  valid  eviction  judgments  which 
were  obtained  prior  to  the  effective  date  of  the  Rent 
Control  Act  were  objects  against  which  the  Rent  Act's 
prohibitions  were  there  enforced.  Previously  acquired 
rights  were  involved  just  as  they  are  in  the  instant 
case.  For  judgments  are  a  type  of  previously  acquired 
rights.  The  Court  specifically  spoke  of  such  right, 
and  reasoned  from  a  general  conclusion  concerning 
them  to  a  specific  conclusion  that  previously  acquired 
judgments  could  be  affected  by  the  Act.  At  page  107 
the  court  held,  "The  rights  acquired  by  judgments 
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have  no  different  standing"  from  ''previously  ac- 
quired rights."  ■ 

And  in  CoUeigh  v.  Woods,  175  F.  2d  167,  cert,  den., 
337  U.  S.  924,  the  Court  of  Appeals  for  the  First  Cir- 
cuit specifically  applied  the  rule  of  the  Rhodes  case  to 
the  rent  clause  of  a  rental  agreement  executed  betv^een 
July  1,  1946,  and  July  25,  1946.  During  that  period 
rent  control  did  not  exist.  The  previous  statute  had 
lapsed.  But  when  the  Rent  Control  Act  of  1946  was 
enacted,  it  provided  that  if  property  had  been  subject 
to  the  previous  Rent  Control  Act,  the  landlord  could 
not  base  the  rent  he  thereafter  collected  upon  a  rental 
agreement  made  between  Juty  1,  1946,  and  July  25, 
1946,  even  though  the  agreement  was  still  in  effect.  The 
landlord  in  the  CohleigJi  case  claimed  that  such  a  pro- 
hibition was  invalid.  The  court  held  unanimously,  at 
page  169, 

The  constitutional  power  of  Congress  so  to 
provide  is  none  the  less  effective  though  it  may 
involve  prospective  modification  of  existing  agree- 
ments between  landlords  and  tenants,  valid  when 
made.  Fleming  v.  RJiodes,  1947,  331  U.  S.  100,  107, 
67  S.  Ct.  1140,  91  L.  Ed.  1368;  Taylor  v.  Brown, 
Em.  App.  1943,  137  F.  2d  654,  659,  certiorari 
denied,  1943,  320  U.  S.  787,  64  S.  Ct.  194,  88  L.  Ed. 
473. 

Taylor  v.  Brotvn,  137  F.  2d  654,  at  659,  involved  the 
right  under  the  1942  Rent  Act  to  "roll  back"  rents 
which  were  set  under  leases  executed  before  a  rent 
control  statute  was  enacted.     The  Emergency  Court 
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of  Appeals  unanimously  held  that  the  statute  permit- 
ting such  a  "roll  back"  was  valid.  The  instant  case 
is  in  principle  the  same  sort  of  problem.  The  facts 
are,  by  analogy,  almost  identical.  The  Taylor  decision 
aptly  illustrates  that  defendants'  attempt  to  distin- 
guish the  instant  case  from  the  RJiodcs  and  Cobleigh 
cases  upon  the  theory  that  the  property  involved  in 
those  cases  had  once  been  subject  to  rent  control 
whereas  the  house  in  the  instant  case  never  had  been 
subject  to  control  prior  to  the  Rent  Act  which  is  now 
in  question,  cannot  be  sustained.  And,  in  any  event, 
the  RJiodes  and  Cohleigh  cases  do  not  turn  on  the  nar- 
row distinction  which  defendants  urge.  They  turn  on 
the  proposition  that  a  right  obtained  prior  to  the 
enactment  of  a  statute  can  be  limited  or  curtailed  by 
the  statute.  They  are  not  distinguishable  from  this  case. 
Insofar  as  Pollack  v.  Seidman,  82  N.  Y.  Supp.  2d 
516,  upon  which  defendants  rely,  is  in  conflict  with 
this  case,  it  should  not  be  followed.  It  conflicts  with 
Woods  V.  Schmid,  (5  C.  A.)  164  F.  2d  981,  Porter  v. 
Merhar,  (6  C.  A.)  160  F.  2d  397,  Porter  v.  Shihe,  (10 
C.  A.)  158  F.  2d  68,  Woods  v.  Diirr,  (3  C.  A.)  176  F. 
2d  273,  United  States  v.  Perhownik^  et  al.,  decided 
Oct.  14,  1946,  Southern  District  of  New  York,  and 
United  States  v.  Hanley,  (N.  D.  Calif.)  decided  Octo- 
ber 31,  1949.  Sound  authority  and  reason  dictate  that 
the  terms  of  a  contract  in  the  form  of  a  lease  can  be 
changed,  as  plaintiff  contends,  by  legislation  subse- 
quently enacted  pursuant  to  constitutional  authority. 
As  defendants  must  recognize,  the  war  powers  of  Con- 
gress are  the  valid  constitutional  basis  for  enactment 
of  the  rent  control  legislation.     Woods  v.  Miller,  333 
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U.  S.  138;  Woods  v.  Durr,  176  F.  2d  273.  Defendants 
have  violated  the  statute,  and  upon  the  facts  of  this 
case  plaintiff  is  entitled  to  the  injunction  it  seeks. 

Section  205  of  the  Housing  and  Rent  Act  for  1949 
provides  that  treble  damages  may  be  obtained  from  a 
landlord  who  charges  more  than  the  maximum  rent 
set  by  the  Expediter  unless  the  overcharge  was  not 
willful  nor  the  result  of  failure  to  take  practicable 
precautions  against  the  occurrence  of  such  overcharge. 
The  burden  of  proof  is  upon  the  landlord.  The  evi- 
dence here  shows  that  defendants  knew  of  the  Expedi- 
ter's order  and  knowingly  charged  rent  in  excess  of 
the  amount  specified  therein.  They  did  not  exhaust 
their  administrative  remedies  to  change  the  order. 
They  demand  the  excess  amount  under  threat  of 
eviction.  In  light  of  this  showing-  the  Court  has  no 
alternative  but  to  grant  the  treble  damages  sought. 

In  view  of  the  parties'  agreement  that  the  perma- 
nent injunction  question  should  be  determined  by  this 
decision,  plaintiff  is  also  entitled  to  a  permanent  in- 
junction as  prayed. 

Plaintiff  may  present  findings  of  fact,  conclusions 
of  law,  and  order  for  judgment  consistent  herewith. 
An  exception  is  reserved  to  defendants. 

Dated  this  20th  day  of  February  1950. 

By  the  Court: 

GUNNAR  H.  NORDBYE^ 

Judge. 
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In  the  Northern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  6174,  Civil  Action 

JOHN  O.  ENGLAND,  as  Trustee  of  the  Estates  of 
TED  E.  FISHER  and  MAXEEN  R.  FISHER, 
Bankrupts, 

Plaintiff, 

vs. 

MOORE  EQUIPMENT  CO.,  INC.,  a  Corporation, 

Defendant. 

COMPLAINT  TO  RECOVER  A  PREFERENCE 

Plaintiff  complains  of  Defendant  and  for  cause 
of  action  alleges: 

I. 

That  on  the  25th  day  of  May,  1948,  Ted  E.  Fisher 
and  Maxeen  R.  Fisher  filed  their  Voluntary  Peti- 
tions in  Bankruptcy  with  the  Clerk  of  the  above- 
entitled  Court,  and  that  thereafter,  and  after 
proceedings  duly  and  regularly  had,  said  Ted  E. 
Fisher  and  Maxeen  R.  Fisher  were  adjudged  bank- 
rupts and  the  proceedings  with  reference  to  the 
administration  of  their  estates  were  referred  to 
Hon.  Evan  J.  Hughes,  one  of  the  Referees  in  Bank- 
ruptcy of  the  above-entitled  Court. 

II. 

That  thereafter,  at  a  first  meeting  of  creditors  of 
the  estates  of  each  of  said  Bankrupts,  held  before 
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said  Referee  in  Bankruptcy,  Plaintiff  was  elected 
Trustee  of  the  estates  of  each  of  said  Bankrupts, 
qualified  as  such  Trustee  by  filing  the  bonds  in  the 
penal  sum  set  by  the  Court,  and  ever  since  has  been 
and  now  is  the  duly  elected,  qualified  and  acting 
Trustee  of  the  estates  of  said  Ted  E.  Fisher  and  of 
said  Maxeen  R.  Fisher ;  that  the  proceedings  in  the 
matter  of  the  administration  of  the  estate  of  Maxeen 
R.  Fisher  were  consolidated  by  order  of  the  above- 
entitled  Court  with  the  proceedings  in  the  matter  of 
Ted  E.  Fisher. 

III. 

That  during  all  of  the  times  herein  mentioned, 
Moore  Equipment  Co.,  Inc.,  was  and  is  a  corpora- 
tion organized  and  existing  by  virtue  of  the  laws  of 
the  State  of  California  and  maintaining  its  prin- 
cipal place  of  business  in  the  County  of  San  Joa- 
quin, said  State. 

IV. 

That  heretofore  and  on  or  about  the  8th  day  of 
April,  1948,  and  within  four  months  of  the  filing  of 
said  Petition  in  Bankruptcy,  and  while  said  Bank- 
rupts were  insolvent,  Defendant  took  possession  of 
a  certain  Allis-Chalmers  ''W"  Speed  Control,  Se- 
rial No.  1E2191  which  was  then  the  property  of 
said  Bankrupts  in  full  and/or  partial  satisfaction 
of  a  general  unsecured  antecedent  indebtedness  then 
due  by  said  Bankrupts  to  Defendant. 

V. 

That  said  Bankrupts  had  executed  a  Chattel  Mort- 
gage to  said  Moore  Equipment  Company  covering 
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said  equipment  described  in  paragraph  IV,  but  that 
said  mortgage  was  invalid  as  against  your  Plaintiff 
in  that  the  same  was  not  recorded  in  the  County  of 
Stanislaus,  the  county  in  which  said  equipment  was 
located  for  a  period  in  excess  of  thirty  days. 

VI. 

That  at  the  time  of  the  execution  of  the  said 
Chattel  Mortgage  and  at  the  time  of  the  taking 
possession  of  said  equipment  there  were  other  gen- 
eral unsecured  creditors  of  said  Bankrupts  of  the 
same  class  as  Defendant  who  still  are  creditors 
of  said  Bankrupts  and  who  have  filed  claims  in  said 
bankruptcy  proceedings.  That  there  are  insufficient 
funds  in  the  hands  of  Plaintiff  to  pay  the  claims  of 
the  creditors  of  said  Bankrupts  in  full. 

VII. 

That  at  the  time  of  the  receipt  of  the  hereinabove 
described  personal  property  by  Defendant,  Defend- 
ant knew,  or  had  reasonable  cause  to  believe  that 
said  Bankrupts  were  insolvent. 

VIII. 

That  Plaintiff  has  no  information  or  belief  as  to 
whether  said  equipment  is  still  in  the  possession  of 
Defendant,  but  Plaintiff  is  informed  and  believes 
and  therefore  alleges  that  the  said  equipment  more 
particularly  described  in  paragraph  IV  hereinabove 
was  worth  at  the  time  of  the  rejDOssession  thereof 
the  sum  of  Two  Thousand  Three  Hundred  Six  and 
25/100  ($2,306.25)  Dollars. 
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IX. 

That  on  the  22nd  day  of  June,  1948,  Plaintiff 
demanded  of  Defendant  the  return  of  said  prefer- 
ence but  that  Defendant  has  failed,  refused  and 
neglected  to  comply  with  said  demand. 

Wherefore  Plaintiff,  as  such  Trustee,  prays  judg- 
ment against  Defendant  in  the  sum  of  Two  Thousand 
Three  Hundred  Six  and  25/100  ($2,306.25)  Dollars, 
together  with  interest  thereon  at  the  rate  of  1%  per 
annum  from  the  22nd  day  of  June,  1948,  to  the  date 
of  payment,  and  for  Plaintiff's  costs  and  disburse- 
ments incurred  herein  and  for  such  further  and 
other  order  as  may  be  just  and  proper  in  the 
premises. 

SHAPRO  &  ROTHSCHILD, 

By  /s/  AUGUST  B.  ROTHSCHILD, 
Attorneys  for  Plaintiff. 

Duly  verified. 

[Endorsed]  :     Filed  May  12,  1949. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  Now,  Defendant  Moore  Equipment  Co., 
Inc.,  a  corporation,  and  in  answer  to  Plaintiff's 
complaint,  admits,  denies  and  avers  as  follows,  to 
wit: 

First  Defense 

I. 

The  complaint  herein  fails  to  state  a  claim  against 
this  Defendant  upon  which  relief  can  be  granted. 
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Second  Defense 

I. 

Defendant  admits  the  allegations  of  Paragraphs 
I,  II,  III  and  X  of  said  complaint;  admits  that 
portion  of  Paragraph  IV  alleging  that  it  took  pos- 
session of  a  certain  Allis-Chalmers  "W"  Speed 
Control,  Serial  No.  1E2191;  admits  that  the  Bank- 
rupt, Ted  E.  Fisher,  had  executed  a  chattel  mort- 
gage to  secure  said  property  and  that  the  same  was 
not  recorded  in  Stanislaus  County  as  alleged  in 
Paragraph  V;  alleges  that  it  is  without  knowledge 
or  information  as  to  the  truth  of  the  allegations 
contained  in  Paragraph  VI;  denies  each  and  every 
other  allegation  contained  in  the  complaint. 

Third  Defense 

I. 

On  February  26th,  1948,  the  Bankrupt,  Ted  E. 
Fisher,  purchased  from  Defendant  an  Allis-Chalm- 
ers WC  Road  Grader,  Serial  Number  1E2191;  that 
upon  making  said  purchase,  the  said  bankrupt  made 
and  delivered  his  promissory  note  to  Defendant  in 
the  total  principal  sum  of  Fourteen  thousand  nine 
hundred  sixty-five  and  68/lOOths  ($14,965.68)  Dol- 
lars, which  sum  included  the  full  purchase  price  of 
the  described  equipment,  together  with  other  in- 
debtedness owed  to  Defendant  by  the  said  Bank- 
rupt; said  note  by  its  term  was  payable  in 
installments  at  the  rate  of  Three  thousand  and 
uo/lOOths   ($3,000.00)    Dollars  on  April  1st,   1948, 
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and  Nine  liundred  ninety-seven  and  14/lOOths 
($997.14)  Dollars  per  month  on  the  1st  day  of  each 
month  thereafter  for  twelve  (12)  successive  months; 
that  on  said  date,  said  Bankrupt  made  and  executed 
a  chattel  Mortgage  to  this  Defendant,  mortgaging 
said  Allis-Chalmers  road  grader  and  other  property 
to  secure  the  j)ayment  of  said  promissory  note. 

11. 

Said  chattel  mortgage  provided  in  part  that  the 
equipment  so  mortgaged  was  to  be  permantly  located 
and  garaged  at  Manteca,  California,  and  that  the 
said  Bankrupt  resided  in  Manteca,  California;  that 
Manteca,  California,  is  located  in  San  Joaquin 
Comity,  State  of  California;  that  said  mortgage, 
being  Instrument  Number  6314,  was  recorded  in  the 
Office  of  the  County  Recorder  in  and  for  said 
County  and  State  at  10:05  o'clock  a.m.  on  February 
28th,  1948,  in  Volume  1113  of  Official  Records,  page 
154. 

III. 

That  the  said  Bankrupt,  as  such  mortgagor,  vol- 
untarily removed  and  permitted  the  removal  of  the 
mortgaged  property  from  San  Joaquin  County, 
California,  to  Stanislaus  County,  California;  that 
on  April  8th,  1948,  and  prior  to  the  date  of  the 
filing  of  the  voluntary  petition  in  bankruptcy, 
Defendant,  for  the  purpose  of  foreclosing  its 
lien  created  by  said  chattel  mortgage,  took  pos- 
session of  said  property  in  Stanislaus  County; 
that  under  and  pursuant  to  the  laws  of  the  State 
of  California,  the  Defendant,  at  the  time  of  said 
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repossession,  had  a  valid  and  subsisting  lien  on 
said  property,  which  dated  from  the  date  of  the 
execution  of  said  mortgage,  which  lien  was  superior 
to  the  claim  of  general  unsecured  creditors  of  said 
Bankrupt  and  was  superior  to  any  claim  of  Plain- 
tiff herein. 

IV. 

That  at  the  time  Defendant  repossessed  said  prop- 
erty, the  said  Bankrupt  was  in  default  in  payment 
of  the  installments  due  and  payable  by  the  terms 
of  said  note;  that  upon  taking  possession  and  by 
virtue  of  the  power  of  sale  contained  in  said  mort- 
gage, and  in  accordance  therewith,  Defendant  sold 
said  property  at  private  sale;  that  the  said  repos- 
session and  said  sale  did  not  constitute  a  preference 
within  the  meaning  of  the  Bankruptcy  Act. 

Wherefore,  Defendant  prays  that  Plaintiff  take 
nothing  by  reason  of  his  complaint;  that  said  com- 
plaint be  dismissed  and  that  this  Defendant  have 
judgment  for  its  costs  herein  incurred,  and  for 
such  other  and  further  relief  as  may  be  proper. 

GILBERT  L.  JONES, 
DANIEL  S.  LANE, 
ROY  A.  WEAVER  and 
RICHARD  B.  DALEY, 

By  /s/  ROY  A.  WEAVER, 

Attorneys  for  Defendant. 

Duly  verified. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]  :     Filed  July  30,  1949. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  OF  FACTS 

The  parties  to  the  above-entitled  action,  by  their 
respective  attorneys,  agree  upon  the  following  state- 
ment of  the  facts  in  said  action,  and  submit  the 
same  to  the  Court  as  true. 

I. 

That  on  the  25th  day  of  May,  1948,  Ted  E.  Fisher 
and  Maxeen  R.  Fisher  filed  their  Voluntary  Peti- 
tions in  Bankruptcy  with  the  Clerk  of  the  above- 
entitled  Court,  and  that  thereafter,  and  after  pro- 
ceedings duly  and  regularly  had,  said  Ted  E.  Fisher 
and  Maxeen  R.  Fisher  were  adjudged  bankrupts  and 
the  proceedings  with  reference  to  the  administration 
of  their  estates  were  referred  to  Hon.  Evan  J. 
Hughes,  one  of  the  Referees  in  Bankruptcy  of  the 
above-entitled  Court. 

11. 

That  thereafter,  at  a  first  meeting  of  creditors  of 
the  estates  of  each  of  said  Bankrupts,  held  before 
said  Referee  in  Bankruptcy,  Plaintiff  was  elected 
Trustee  of  the  estates  of  each  of  said  Bankrupts, 
qualified  as  such  Trustee  by  filing  the  bonds  in 
penal  sum  set  by  the  Court,  and  ever  since  has  been 
and  now  is  the  duly  elected,  qualified  and  acting 
Trustee  of  the  estates  of  said  Ted  E.  Fisher  and  of 
said  Maxeen  R.  Fisher:  that  the  proceedings  in 
the  matter  of  the  administration  of  the  estates  of 
Maxeen  R.  Fisher  were  consolidated  by  order  of  the 
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above-entitled   Court  with   the  proceedings   in  the 
matter  of  Ted  E.  Fisher. 

III. 

That  during  all  of  the  times  herein  mentioned, 
Moore  Equipment  Co.,  Inc.,  was  and  is  a  corpora- 
tion organized  and  existing  by  virtue  of  the  laws  of 
the  State  of  California  and  maintaining  its  princi- 
pal place  of  business  in  the  County  of  San  Joaquin, 
said  State. 

IV. 

On  February  26th,  1948,  the  Bankrupt,  Ted  E. 
Fisher,  purchased  from  Defendant  an  Allis-Chalm- 
ers  WC  Road  Grader,  Serial  Number  1E2191 ;  that 
upon  making  said  purchase,  the  said  bankrupt  made 
and  delivered  his  promissory  note  to  Defendant  in 
the  total  principal  sum  of  Fourteen  thousand  nine 
hundred  sixty-five  and  68/lOOths  ($14,965.68)  Dol- 
lars, which  sum  included  the  full  purchase  price  of 
the  described  equipment,  together  with  other  indebt- 
edness owed  to  Defendant  by  the  said  Bankrupt ;  said 
note  by  its  term  was  payable  in  installments  at  the 
rate  of  Three  thousand  and  no/lOOths  ($3,000.00) 
Dollars  on  April  1st,  1948,  and  Nine  hundred  ninety- 
seven  and  14/lOOths  ($997.14)  Dollars  per  month 
on  the  1st  day  of  each  month  thereafter  for  twelve 
(12)  successive  months;  that  on  said  date,  said 
Bankrupt  made  and  executed  a  chattel  mortgage  to 
this  Defendant,  mortgaging  said  Allis-Chalmers 
road  grader  and  other  property  to  secure  payment 
of  said  promissory  note. 
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V. 

Said  Chattel  mortgage  provided  in  part  that  the 
equipment  so  mortgaged  was  to  be  permanently  lo- 
cated and  garaged  at  Manteca,  California,  and  that 
the  said  Bankrupt  resided  in  Manteca,  California; 
and  that  Manteca,  California,  is  located  in  San 
Joaquin  County,  State  of  California ;  that  said  mort- 
gage, being  Instrument  No.  6314,  was  recorded  in 
the  Office  of  the  County  Recorder  in  and  for  County 
and  State  at  10:05  o'clock  a.m.  on  February  28tli, 
1948,  in  Volme  1113  of  Official  Records,  page  154. 

VI. 

That  after  the  execution  of  said  Chattel  Mortgage, 
aforesaid,  the  said  Bankrupt,  as  said  Mortgagor, 
voluntarily  removed  and  permitted  the  removal  of 
the  said  mortgaged  property  from  San  Joaquin 
County,  State  of  California,  to  Stanislaus  County, 
California;  that  said  mortgaged  property  remained 
in  Stanislaus  County  for  more  than  thirty  days ;  that 
the  aforesaid  chattel  mortgage  was  not  recorded  in 
Stanislaus  County;  that  on  April  8,  1948,  within 
four  months  from  the  filing  of  the  aforesaid  Peti- 
tion in  Bankruptcy,  Defendant  took  possession  of 
said  mortgaged  property  in  Stanislaus  County. 

VII. 

That  at  the  time  Defendant  repossessed  said  prop- 
erty the  said  Bankrupt  was  in  default  in  payment  of 
the  installment  due  and  payable  by  the  terms  of  said 
note ;  that  after  taking  possession,  and  by  virtue  of 
the  power  of  sale  contained  in  said  chattel  mortgage. 
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and  in  accordance  therewith,  Defendant  sold  said 
property  at  private  sale ;  that  said  sale  was  made  on 
May  1,  1948,  to  a  bona  fide  purchaser  for  value. 

VIII. 

That  at  the  time  of  the  taking  possession  of 
said  equipment  there  were  general  unsecured  credi- 
tors of  said  Bankrupt,  who  have  filed  claims  in 
said  bankruptcy  proceeding;  that  there  are  not  suf- 
ficient funds  in  the  hands  of  the  Plaintiff  to  pay 
the  claims  of  said  bankruptcy  in  full. 

IX. 

That  at  the  time  that  Defendant  repossessed  the 
said  above-described  property,  as  aforesaid,  said 
Defendant  had  reasonable  cause  to  believe  that  on 
said  date  the  said  Bankrupt  was  insolvent. 

X. 

That  at  the  time  of  the  repossession  of  said  equip- 
ment, it  was  worth  the  sum  of  One  Thousand  Eight 
Hundred  Sixty  and  00/100  ($1,860.00)  Dollars. 

XI. 

That  on  the  22nd  day  of  June,  1948,  Plaintiff 
demanded  of  Defendant  the  return  of  said  property, 
but  that  the  Defendant  has  refused  to  comply  with 
said  demand. 

SHAPRO  &  ROTHSCHILD, 

By  /s/  RAYMOND  B.  ANIXTER, 

Attorneys  for  Plaintiff. 
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GILBERT  L.  JONES, 
DANIEL  S.  LANE, 
ROY  A.  WEAVER  and 
RICHARD  B.  DALEY, 

By  /s/  DANIEL  S.  LANE, 

Attorneys  for  Defendant. 

[Endorsed]:     Filed  October  11,  1949. 
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[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  STIPULATION  OF  FACTS 

The  Stipulation  of  Facts  heretofore  tiled  in  the 
above  titled  action  by  the  Attorneys  for  the  re- 
spective parties  thereto  is  hereby  amended  in  the 
following  particulars,  to  wit :  Paragraph  IX  of  said 
Stipulation  is  hereby  amended  to  read  as  follows: 

IX. 

That  at  the  time  that  Defendant  repossessed  the 
said  above-described  property  as  aforesaid,  said 
Bankrupt  was  insolvent  and  said  Defendant  had 
reasonable  cause  to  believe  that  on  said  date  the 
said  Bankrupt  was  insolvent. 

In  all  other  respects  the  aforesaid  Stipulation  of 
Facts  shall  remain  as  heretofore  filed. 

SHAPRO  &  ROTHSCHILD, 

By  /s/  RAYMOND  T.  ANIXTER, 
Attorneys  for  Plaintiff. 

GILBERT  L.  JONES, 

DANIEL  S.  LANE, 

ROY  A.  WEAVER  and 

RICHARD  B.  DALEY, 

By  /s/  DANIEL   S.  LANE, 

Attorneys  for  Defendant. 

[Endorsed]  :    Filed  January  16,  1950. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above-entitled  cause  came  on  regularly  for 
pre-trial  conference  on  the  1st  day  of  September, 
1949;  that  it  was  thereupon  stipulated  that  said 
cause  may  be  submitted  upon  an  agreed  Stipulation 
of  Facts  and  the  above-entitled  Court  thereupon 
made  its  Order,  submitting  said  cause  upon  the 
filing  of  an  agreed  Stipulation  of  Facts;  that,  there- 
after a  Stipulation  of  Facts  was  duly  filed  herein, 
and,  subsequently  thereto  an  amendment  to  Stipula- 
tion of  Facts  was  duly  filed  herein;  and  the  cause 
having  been  submitted  to  the  Court  for  decision, 
and  the  Court  being  fully  advised  in  the  premises, 
now  makes  its  findings  of  fact  as  follows: 

Findings  of  Fact 

1.  That  the  allegations  contained  in  Paragraph 

I  of  Plaintiff's  complaint  are  true. 

2.  That  the  allegations  contained  in  Paragraph 

II  of  Plaintiff's  complaint  are  true. 

3.  That  the  allegations  contained  in  Paragraph 

III  of  Plaintiff's  complaint  are  true. 

4.  That  on  the  26th  day  of  February,  1948,  the 
Bankrupt,  Ted  E.  Fisher,  purchased  from  Defend- 
ant an  Allis  Chalmers  W.  C.  Road  Grader,  Serial 
No.  1E2191;  that  upon  making  said  purchase,  the 
said  Bankrupt  made  and  delivered  his  Promissory 
Note  to  Defendant  in  the  total  principal  sum  of 
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$14,965.68,  which  sum  included  the  full  purchase 
price  of  the  described  equipment,  together  with 
other  indebtedness  owed  to  Defendant  by  the  said 
Bankrupt ;  that  said  note,  by  its  terms,  was  payable 
in  installments  at  the  rate  of  $3,000.00  on  April  1, 
1948,  and  $997.14  per  month  on  the  1st  day  of  each 
month  thereafter  for  twelve  successive  months ;  that 
on  said  day,  said  Bankrupt  made  and  executed  a 
Chattel  Mortgage  to  said  Defendant,  mortgaging 
said  Allis  Chalmers  Road  Grader  and  other  prop- 
erty to  secure  the  payment  of  said  note.  Said 
Chattel  mortgage  provided  in  part  that  the  equip- 
ment so  mortgaged  was  to  be  permanently  located 
and  garaged  at  Manteca,  California;  and  that  the 
said  Bankrupt  resided  in  Manteca,  California;  and 
that  Manteca,  California,  is  located  in  San  Joaquin 
County,  State  of  California ;  that  said  mortgage,  be- 
ing Instrument  No.  6314,  was  recorded  in  the  Office 
of  the  County  Recorder  in  and  for  said  county  and 
state  at  10:05  o'clock  a.m.  on  February  28th,  1948, 
in  Volimie  1113  of  Official  Records,  page  154. 

5.  That  the  allegations  of  Paragraph  lY  of 
Plaintiff's  complaint  are  true. 

6.  That  after  the  execution  of  the  aforesaid  Chat- 
tel Mortgage,  the  said  Bankrupt,  as  said  Mortgagor, 
voluntarily  removed  and  permitted  the  removal  of 
the  said  mortgaged  property  from  San  Joaquin 
County,  State  of  California,  to  Stanislaus  County, 
California ;  that  said  mortgaged  property  remained 
in  Stanislaus  County  for  more  than  30  days;  that 
the  aforesaid  Chattel  Mortgage  was  not  recorded  in 
Stanislaus  County;  that  on  April  8,  1949,  within 
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four  months  from  the  filing  of  the  aforesaid  Petition 
in  Bankruptcy,  Defendant  took  possession  of  said 
mortgaged  property  in  Stanislaus  County ;  and  that 
after  taking  possession,  and  by  virtue  of  the  power 
of  sale  contained  in  said  Chattel  Mortgage,  and  in 
accordance  therewith.  Defendant  sold  said  property 
at  private  sale  to  a  bona  fide  purchaser  for  value. 
That  said  sale  was  made  on  May  1st,  1948,  to  a  bona 
fide  purchaser  for  value ;  that  at  the  time  Defendant 
repossessed  said  property,  the  said  Bankrupt  was 
in  default  in  payment  of  the  installment  due  and 
payable  by  the  terms  of  said  note. 

7.  That  all  of  the  allegations  contained  in  Para- 
graph VI  of  Plaintiff's  complaint  are  true. 

8.  That  at  the  time  that  Defendant  repossessed 
the  said  above-described  property  as  aforesaid,  said 
Bankrupt  was  insolvent  and  said  Defendant  had 
reasonable  cause  to  believe  that  on  said  date  the 
said  Bankrupt  was  insolvent. 

9.  That  at  the  time  of  the  repossession  of  said 
equipment,  as  aforesaid,  it  was  worth  the  sum  of 
$1,860.00. 

10.  That  all  of  the  allegations  contained  in  Para- 
graph IX  of  Plaintiff's  complaint  are  true. 

11.  That  the  allegations  contained  in  Defend- 
ant's first  defense  are  untrue. 

12.  That  the  allegations  contained  in  Paragraph 
III  of  Defendant's  third  defense  commencing  with 
the  words  on  page  3,  line  11  and  reading  as  follows, 
to  wit:  "*  *  *  the  Defendant,  at  the  time  of  said 
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repossession  had  a  valid  and  subsisting  lien  on  said 
property,  which  dated  from  the  date  of  the  execu- 
tion of  said  mortgage,  which  lien  was  superior  to 
the  claim  of  general  unsecured  creditors  of  said 
Bankrupt  and  was  superior  to  any  claim  of  Plain- 
tiff herein,"  are  untrue. 

13.  That  the  allegations  contained  in  Paragraph 
4  of  Defendant's  third  defense  commencing  on  page 
3,  line  23  and  reading  as  follows,  to  wit:  "that  the 
said  repossession  and  said  sale  did  not  constitute 
a  preference  within  the  meaning  of  the  Bankruptcy 
Act,"  are  untrue. 

From  the  foregoing  facts,  the  Court  concludes: 

Conclusions  of  Law 

1.  That  at  the  time  of  the  taking  of  possession 
of  the  personal  property  purported  to  be  secured 
by  the  Chattel  Mortgage,  on  the  8th  day  of  April, 
1948,  Defendant  was  an  unsecured  general  creditor 
and,  by  such  repossession,  obtained  a  voidable  pref- 
erence, in  accordance  with  the  provisions  of  Section 
GOB  of  the  Acts  of  Congress  relating  to  Bankruptcy, 
over  other  general  misecured  creditors  of  the  said 
Bankrupt  Ted  Fisher. 

2.  That  at  the  time  of  the  taking  possession  of 
said  personal  property  by  Defendant,  the  Chattel 
Mortgage  securing  said  property  was  invalid  as 
against  the  creditors  of  the  Bankrupt,  Ted  Fisher. 

3.  That  at  the  time  of  the  taking  of  possession 
by  Defendant  of  the  said  personal  property  as  afore- 
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said  on  the  8th  day  of  April,  1948,  the  personal 
property  secured  by  said  Chattel  Mortgage  was 
exempted  from  the  operation  of  said  mortgage,  as 
against  the  creditors  of  the  Bankrupt,  Ted  Fisher. 

4.  That  Plaintiff  is  entitled  to  judgment  in  the 
sum  of  $1,860.00,  the  stipulated  value  of  the  personal 
property  repossessed,  at  the  time  of  the  repossession, 
together  with  interest  at  the  rate  of  1%  per  annum 
from  the  22nd  day  of  June,  1948,  to  the  date  of 
payment,  and  for  Plaintiff's  costs  and  disbursements 
incurred  herein. 

Let  Judgment  be  entered  accordingly. 

Dated :     This  15th  day  of  February,  1950. 

/s/  DAL  M.  LEMMON, 

United  States  District  Judge. 

[Endorsed]:     Filed  February  15,  1950. 


In  the  Northern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  6174  Civil  Action 

JOHN  O.  ENGLAND,  as  Trustee  of  the  Estates  of 
TED  E.  FISHER  and  MAXEEN  R.  FISHER, 
Bankrupts, 

Plaintiff, 

vs. 

MOORE  EQUIPMENT  CO.,  INC.,  a  Corporation, 

Defendant. 
JUDGMENT 

This  cause  came  on  regularly  for  pre-trial  before 
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the  Court,  sitting  without  a  jury,  on  the  first  day 
of  September,  1949,  Messrs.  Shapro  &  Rothschild 
by  Raymond  T.  Anixter,  Esq.,  appeared  as  Attor- 
neys for  Plaintiff  and  Gilbert  L.  Jones,  Daniel  S. 
Lane  and  Roy  A.  Weaver  by  Daniel  S.  Lane,  Esq., 
appeared  as  Attorneys  for  Defendant,  and  the  Court 
having  ordered  the  matter  to  be  submitted  upon  the 
filing  of  an  agreed  Stipulation  of  Facts,  and  said 
agreed  Stipulation  of  Facts  having  been  thereafter 
duly  filed  and  said  cause  having  been  duly  sub- 
mitted, and  the  Court  being  fully  advised  in  the 
premises,  and  having  filed  herein  its  Findings  of 
Fact  and  Conclusions  of  Law  and  having  directed 
that  Judgment  be  entered  in  accordance  therewith; 
now,  therefore,  by  reason  of  the  law  and  findings 
aforesaid ; 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  the  transfer  of  possession  to  the  Defendant  of 
that  certain  Allis-Chalmers  W.  C.  Road  Grader 
described  in  Plaintiff's  complaint  on  the  8th  day  of 
April,  1948,  within  4  months  of  the  date  of  the  filing 
of  the  Petition  in  Bankruptcy  by  the  Bankrupt  Ted 
E.  Fisher,  be  and  is  hereby  vacated  and  annulled 
as  a  voidable  preference  under  the  provisions  of 
Section  GOB  of  the  Acts  of  Congress  relating  to 
Bankruptcy. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  Plaintiff  do  have  and  recover  from  the  Defend- 
ant, Moore  Equipment  Co.,  Inc.,  a  Corporation,  the 
sum  of  $1,860.00  as  the  value  of  the  aforesaid  per- 
sonal property,  together  with  interest  on  said  sum 
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at  the  rate  of  7%  per  annum  from  the  22nd  day  of 
June,  1948,  until  the  date  of  payment. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  Plaintiff  above-named  do  have  and  recover 
from  and  of  the  Defendant  above-named  for  its 
Court  costs  herein  incurred  and  to  be  hereafter  taxed 
as  such  herein,  the  sum  of  $ 

Dated  at  Sacramento,  California,  in  this  District, 
this  15th  day  of  February,  1950. 

/s/  DAL  M.  LEMMON, 
District  Judge. 

Entered  in  Civil  Docket  Feb.  16,  1950. 
C.  W.  CALBREATH, 
Clerk. 

By  /s/  C.  C.  EVANSEN, 
Deputy  Clerk. 

Lodged  January  31,  1950. 

[Endorsed] :     Filed  February  15,  1950. 
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[Title  of  District  Court  and  Cause.] 

NOTICE   OF  INTENTION  TO  MOVE 
FOR  A  NEW  TRIAL 

To  John  O.  England,  as  Trustee  of  the  Estates  of 
Ted  E.  Fisher  and  Maxeen  R.  Fisher,  Bank- 
rupts, Plaintiff  above-named,  and  to  Shapro  & 
Rothschild,  his  Attorney: 

You,  and  Each  of  You,  Will  Please  Take  Notice 
that  on  the  13th  day  of  March,  1950,  at  10:00  o'clock 
a.m.  of  said  day,  at  the  Courtroom  of  the  United 
States  District  Court,  New  Post  Office  Building, 
Sacramento,  California,  the  Defendant  above-named 
intends  to  move  the  above-entitled  Court  to  vacate 
and  set  aside  the  decision  of  the  Court  rendered  in 
the  above-entitled  action,  and  to  grant  a  new  trial 
of  said  cause  upon  the  following  grounds  materially 
affecting  the  substantial  rights  of  said  Defendant, 
to  wit: 

1.  Insufficiency  of  the  evidence  to  justify  the 
decision. 

2.  That  the  decision  is  against  and  contrary  to 
the  law  and  the  facts. 

3.  That  the  learned  Court  erred  in  entering  judg- 
ment for  the  Plaintiff. 

Said  motion,  with  regard  to  each  and  all  of  the 
above-mentioned  grounds,  will  be  made  upon  the 
minutes  of  the  Court  and  ui:)on  the  records  and  files 


vs.  John  0.  England,  etc.  23 

in  the  above-entitled  action  and  upon  this  Notice 
of  Intention  to  Move  for  a  New  Trial. 

Dated:     This  21st  day  of  February,  1950. 

JONES,  LANE  &  WEAVER, 
Attorneys  for  Defendant. 

[Endorsed]  :     Filed  February  23,  1950. 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  FOR 
NEW  TRIAL 

The  validity  of  the  mortgage  in  controversy  has 
not  been  attacked  up  to  the  time  the  property,  the 
subject  of  the  mortgage,  was  removed  from  San 
Joaquin  County  to  Stanislaus  County.  The  mort- 
gage appears  to  'have  conformed  to  the  law  and  was 
a  valid  and  subsisting  lien  upon  the  personal  prop- 
erty up  to  that  time.  At  the  time  the  mortgage  was 
executed  and  recorded  the  property  was  located  in 
San  Joaquin  County.  It  was  later  moved  to  Stani- 
slaus County  and  remained  there  more  than  30  days, 
following  which  the  property  was  taken  by  the 
mortgagee  on  April  8,  1948,  and  sold  by  it  at  private 
sale  on  May  1,  1948.  The  mortgage  was  never  re- 
corded in  Stanislaus  County,  the  county  in  which 
the  property  remained  after  it  was  removed  thereto 
and  up  until  the  time  of  sale. 

At  common  law  delivery  to  and  possession  by  the 
mortgagee   of   a   mortgaged   chattel   was   required. 
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This  has  become  changed  by  statute  in  Cahfornia 
and  recordation  has  been  substituted  for  delivery 
and  possession.  Ruggles  v.  Cannedy,  127  Cal.  290, 
297.  The  authority  for  the  creation  of  a  chattel 
mortgage  in  this  state  derives  its  source  from  the 
statutory  enactments  and  all  rights  accruing  by 
virtue  of  such  mortgages  can  be  protected  and 
preserved  only  by  fully  meeting  the  requirements 
of  the  statute  and  strictly  observing  its  provisions. 
Hopper  V.  Keys,  152  Cal.  488. 

Section  3440  of  the  Civil  Code  of  the  State  of 
California  was  designed  to  prevent  secret  liens 
upon  and  secret  transfers  of  personal  property  and 
requires  in  order  to  effect  a  transfer  of  personal 
property  that  there  be  an  immediate  delivery  and 
continued  change  in  possession,  without  which  the 
transfer  is  void  as  to  creditors  and  as  to  purchasers 
and  encumbrancers  in  good  faith.-  Mortgages  al- 
lowed by  law  are  exempted  therefrom.  Mortgages 
not  executed  and  recorded  as  provided  by  law  are 
subject  to  the  penalty  provided  under  Section  3440. 
Ruggles  V.  Cannedy,  supra. 

There  is  presented  to  the  Court  the  question  as 
to  whether  or  not  the  mortgage,  though  valid  in  its 
inception,  was  no  longer  in  existence  at  the  time 
of  the  private  sale  above-mentioned. 

The  conditions  which  must  be  complied  with  in 
the  creation  of  a  valid  lien  upon  personal  property 
are  found  in  Section  2957  of  the  Civil  Code.  Among 
other  requirements  enumerated  therein  are  those 
for  recording  of  mortgages  of  property,  such  as  here 
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involved,  in  the  offices  of  the  recorder  of  the  county 
where  the  property  is  located,  of  the  county  where 
the  mortgagor  resides  at  the  time  the  mortgage  is 
executed  and  "in  the  county  to  which  such  property 
is  thereafter  removed. ' ' 

Section  2965  of  the  Civil  Code  provides  that  if 
mortgaged  personal  property,  such  as  the  property 
here  under  consideration,  is  removed  from  the 
county  in  which  it  is  situated,  the  lien  or  mortgage 
shall  not  be  effected  by  such  removal  for  a  period 
of  30  days  after  such  removal,  but  that,  after  the 
expiration  of  the  30  days,  the  property  is  exempted 
from  the  operation  of  the  mortgage,  except  as  be- 
tween the  parties  thereto,  until  either: 

1.  The  mortgagee  causes  the  mortgage  to  be 
recorded  in  the  county  to  which  the  property  has 
been  removed;  or 

2.  The  mortgagee  takes  possession  of  the  prop- 
erty as  prescribed  in  the  next  section. 

The  next  section  (Section  2966)  provides:  "If  the 
mortgagor  voluntarily  removes  or  permits  the  re- 
moval of  the  mortgaged  property  *  *  *  from  the 
county  in  which  it  was  situated  at  the  time  it  was 
mortgaged,  the  mortgagee  may  take  possession  and 
dispose  of  the  property  as  a  pledge  for  the  payment 
of  the  debt,  though  the  debt  is  not  due." 

Other  sections  provide  the  procedure  for  sale 
under  pledges.  It  is  agreed  that  these  provisions 
were  not  substantially  or  at  all  complied  with  and 
that  the  sale  was  not  had  as  required  and  provided 
by  these  sections.    It  is  the  mortgagee's  contention 
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that  upon  taking  possession  of  the  property,  after 
the  30  day  period,  the  mortgage  and  all  of  its  pro- 
visions were  revived  and  consequently  he  was  em- 
powered to  sell  under  the  terms  and  provisions  of 
the  mortgage  and  was  not  limited  to  foreclose  as 
provided  in  the  Sections  dealing  with  pledges. 

As  has  been  shown,  personal  property  mortgages 
exist  and  have  their  basis  under  the  Civil  Code 
provisions.  If  the  position  taken  by  the  mortgagee 
is  correct  the  concluding  clause  of  Section  2965 
reading  "as  prescribed  in  the  next  section"  is  mean- 
ingless and  has  no  bearing  upon  the  rights  of  the 
parties  or  upon  the  status  of  the  mortgage.  No 
California  case  has  been  called  to  my  attention 
which  decides  the  question. 

With  defendant's  contention  I  do  not  agree.  The 
sections  above-mentioned  are  in  para  materia.  If  a 
mortgage  does  not  conform  to  the  provisions  of  the 
statute  as  to  execution  and  recordation  it  is  of  no 
validity  as  against  creditors.  The  words  above- 
quoted  point  to  the  nature  of  the  possession  re- 
quired in  order  to  revive  the  mortgage.  They  are 
words  of  qualification.  It  is  not  mere  possession 
which  satisfies  the  statute  but  posses.sion  as  pre- 
scribed by  Section  2965,  namely  for  the  purpose  and 
to  the  end  of  selling  the  property  "as  a  pledge  for 
the  payment  of  the  debt."  The  possession  which 
the  mortgagee  obtained  was  not  for  that  purpose 
but  for  the  purpose  of  sale  under  the  terms  of  the 
mortgage. 

The  interpretation  of  these  related  code  sections 
is  to  be  had  in  the  light  of  the  legislative  intention. 
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The  intent  to  use  meaningless  or  purposeless  words 
should  not  be  indulged  in.  French  v.  Teschemaker, 
24  Cal.  518,  557.  Words  should  never  be  considered 
unnecessary  and  surplusage  if  a  reasonable  con- 
struction can  be  adopted  which  will  give  force  to 
and  preserve  all  of  the  terms  of  the  statute.  Peo  v. 
Perkins,  85  Cal.  509 ;  Grates  v.  Salmon,  35  Cal.  576 ; 
Langenour  v.  French,  34  CaL  92;  Edwards  v.  Swei- 
gert,  15  Cal.  App.  503;  Eumetsch  v.  Oakland,  135 
Cal.  App.  267 ;  Davidson  v.  Burns,  38  Cal.  App.  2d 
188 ;  Los  Angeles  Co.  v.  Emme,  42  Cal.  App.  2d.  239. 
Effect  should  be  given  to  every  part  of  these  code 
sections,  if  such  is  possible,  to  the  end  that  the 
different  provisions  are  harmonized.  Had  the  legis- 
lature intended  the  result  for  which  defendant  con- 
tends it  had  only  to  omit  the  clause  above-mentioned 
and  it  would  thereby  clearly  have  effected  that  end. 
It  is  the  duty  of  the  Court  to  give  effect  not  only 
to  a  statute  or  code  section  as  a  whole  but  to  each 
and  every  part  thereof — i.e.,  to  every  word  and 
clause,  and  certainly  to  every  distinct  or  co-ordinate 
provision  or  section.   23  Cal.  Jur.  758. 

It  would  seem  to  me  that  since  the  property  was 
exempted  from  the  operation  of  the  mortgage  it 
could  be  only  revived  by  either  of  the  two  methods 
mentioned  in  Section  2965.  Since  the  mortgage  was 
not  recorded  in  the  county  to  which  the  property 
was  removed  and  since  it  was  not  possessed  for  the 
purpose  of  sale  as  a  pledge  in  order  to  satisfy  the 
debt  the  sale  had  was  contrary  to  the  statute  and 
amounted  to  a  conversion  of  the  property  mortgaged. 
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The  mortgagee  at  the  time  of  sale  was  in  the  same 
position  as  a  mortgagee  in  possession  under  an 
unrecorded  chattel  mortgage.  Loosemore  v.  Baker, 
175  Cal.  420 ;  Chelhar  v.  Acme  Garage,  18  Cal.  App. 
2d  775.  Defendant  received  a  preference  within 
the  four  months  period.  This  is  voidable  at  the 
instance  of  the  trustee  in  bankruptcy.  Noyes  v. 
Bank  of  Italy,  206  Cal.  266. 

The  motion  for  a  new  trial  is  denied. 

Dated:     March  24,  1950. 

/s/  DAL  M.  LEMMON, 

United  States  District  Judge. 

[Endorsed]  :     Piled  March  24,  1950. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  COURT  OF 
APPEALS  UNDER  RULE  73(b) 

Notice  Is  Hereby  Given  that  Moore  Equipment 
Co.,  Inc.,  a  Corporation,  Defendant  above-named, 
hereby  appeals  to  the  Court  of  Appeals  for  the  9th 
Circuit  from  the  final  judgment  entered  in  this  ac- 
tion on  February  16th,  1950,  and  from  the  whole 
thereof. 

Dated :     This  20th  day  of  April,  1950. 

/s/  DANIEL  S.  LANE, 

Attorney  for  Appellant. 

[Endorsed] :     Filed  April  21,  1950. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  AS  TO  RECORD  ON  APPEAL 

The  parties  to  the  above-entitled  action,  by  their 
respective  attorneys  hereby  stipulate  and  agree  that 
the  following  documents  may  be  designated  as  the 
contents  of  record  on  appeal  pursuant  to  rule  75a. 

1.  Complaint  filed  herein  by  Plaintiff. 

2.  Answer  of  Defendant. 

3.  Stipulation  of  Facts. 

4.  Amendment  to  Stipulation  of  Facts. 

5.  Findings  of  Fact  and  Conclusions  of  Law. 

6.  Judgment. 

7.  Notice  of  Intention  to  Move  for  New  Trial. 

8.  Order  Denying  Motion  for  New  Trial. 

9.  Notice  of  Appeal. 

10.  Stipulation  as  to  Record  on  Appeal. 

SHAPRO  &  ROTHSCHILD, 

By  /s/  RAYMOND  T.  ANIXTER, 

Attorneys  for  Plaintiff. 

JONES,  LANE  &  WEAVER, 

By  /s/  DANIEL  S.  LANE, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  May  26,  1950. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  RECORD 
ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  and  ac- 
companying documents  listed  below,  are  the  orig- 
inals filed  in  this  court  in  the  above-entitled  case, 
and  that  they  constitute  the  record  on  appeal  herein 
as  designated  by  the  parties. 

Complaint, 

Answer  of  defendant, 

Stipulation  of  facts, 

Amendment  to  stipulation  of  facts, 

Finding  of  fact  and  conclusions  of  law, 

Judgment, 

Notice  of  intention  to  move  for  a  new  trial, 

Order  denying  motion  for  a  new  trial. 

Notice  of  appeal, 

Stipulation  as  to  record  on  appeal. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  the  seal  of  said  Court  this  26th  day  of  May, 
1950. 

C.  W.  CALBREATH, 
Clerk. 

[Seal]      By  /s/  C.  C.  EVENSEN, 

Deputy  Clerk. 
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[Endorsed] :  No.  12559.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Moore  Equipment 
Co.,  Inc.,  a  corporation,  Appellant,  vs.  John  O.  Eng- 
land, as  Trustee  of  the  Estates  of  Ted  E.  Fisher  and 
Maxeen  R.  Fisher,  bankrupt,  Appellee.  Transcript 
of  Record.  Appeal  from  the  United  States  District 
Court  for  the  Northern  District  of  California, 
Northern  Division. 

Filed  May  29,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 


United  States  Court  of  Appeals, 
Ninth  Circuit 

Civil  Action  No.  12559 

MOORE  EQUIPMENT  CO.,  INC.,  a  Corporation, 

Appellant-Defendant, 

vs. 

JOHN  O.  ENGLAND,  as  Trustee  of  the  Estates  of 
TED  E.  FISHER  and  MAXEEN  R.  FISHER, 

Bankrupts, 

Appellee-Plaintiff. 

STATEMENT    OF    POINTS    AND    DESIGNA- 
TION OF  RECORD  ON  APPEAL 

Appellant  sets  forth  the  following  points  on  which 
he  intends  to  rely  on  Appeal : 
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I. 

The  Court  erred  in  finding  that  Appellant  was  an 
unsecure  creditor  at  the  time  that  it  repossessed  the 
mortgaged  personal  property. 

II. 

The  Court  erred  in  finding  that  Appellant's  re- 
possession of  the  mortgaged  personal  property  con- 
stituted a  voidable  preference  under  Section  GOB  of 
the  Acts  of  Congress  relating  to  Bankruptcy. 

III. 

The  Court  erred  in  its  construction  of  Sections 
2965  and  2966  of  the  Civil  Code  of  the  State  of  Cali- 
fornia in  holding  that  Appellant  did  not  re-establish 
a  pre-existing  valid  lien  by  its  act  of  taking  posses- 
sion of  mortgaged  personal  property  voluntarily 
removed  by  the  mortgagor  from  the  county  of  his 
residence. 

Appellant  further  sets  forth  the  following  as  a 
designation  of  all  of  the  record  which  is  material  to 
the  consideration  of  the  Appeal : 

1.  Complaint. 

2.  Answer. 

3.  Stipulation  of  Facts. 

4.  Amendment  to  Stipulation  of  Facts. 

5.  Findings  of  Fact  and  Conclusions  of  Law. 
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6.     Judgment. 

Notice  of  Appeal. 
Clerk's  Certificate. 

/s/  DANIEL  S.  LANE, 

Attorney  for  Appellant. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :     Filed  June  19,  1950. 


[jTitle  of  Court  of  Appeals  and  Cause.] 

V 

DESIGNATION  OF  ADDITIONAL 
PARTS  OF  RECORD 

Appellee  sets  forth  herein  a  designation  of  addi- 
tional parts  of  the  record  which  he  believes  is  mate- 
rial to  the  consideration  of  the  appeal : 

I. 

Appellee  believes  that  in  addition  to  the  portions 
of  the  record  designated  by  Appellant  that  the  fol- 
lowing portion  of  the  record  is  material  to  the  con- 
sideration of  the  appeal: 

1.  Notice  of  intention  to  move  for  a  new  trial. 

2.  Order  denying  motion  for  a  new  trial. 

3.  Notice  of  appeal. 

4,.     Stipulation  as  to  record  on  appeal. 

SHAPRO  &  ROTHSCHILD. 

By  /s/  RAYMOND  T.  ANIXTER, 

Attorneys  for  Appellee. 

Affidavit  of  service  by  mail  attached. 
[Endorsed]  :    Filed  June  15,  1950. 
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No.  12,559 

IN  THE 

United  States  G>urt  of  Appeals 

For  the  Ninth  Circuit 


Moore  Equipment  Co.,  Inc.  (a  corpo- 
ration), 

Appellant, 
vs. 

John  O.  England,  as  Trustee  of  the 
Estate  of  Ted  E.  Fisher  and  Maxine 
R.  Fisher,  Bankrupt, 

Appellee. 


Appeal  from  the  United  States  District  Court,  Northern 
District  of  California,  Northern  Division. 

APPELLANT'S  OPENING  BRIEF. 


»  STATEMENT  OF  FACTS. 

'     The  facts  are  undisputed  and  were  stipulated  to  by 
the  parties  in  District  Court. 

^  On  May  25,  1948,  Ted  E.  Fisher,  hereinafter  re- 
ferred to  as  the  Bankrupt,  and  Maxine  R.  Fisher,  his 
wife,  tiled  their  voluntary  petition  in  bankruptcy. 
Thereafter,  John  O.  England  was  appointed  trustee. 

P  Pl'ior  to  filing  his  petition  and  on  February  26, 
1948,  the  Bankrupt  purchased  from  Moore  Equipment 


Co.,  Inc.,  a  California  corporation,  maintaining  its 
principal  place  of  business  in  San  Joaquin  County,  an 
Allis-Chalmers  WC  road  grader.  The  Banki'upt  exe- 
cuted a  promissory  note  in  the  sum  of  $14,965.68  in 
payment  of  the  full  purchase  price  of  the  grader  and 
in  part  payment  of  other  equipment,  not  material 
herein.  The  note  was  paya'ble  in  installments  at  the 
rate  of  $3,000.00  on  April  1,  1948  and  $997.14  per 
month  on  the  first  day  of  each  month  thereafter  for 
twelve  successive  months.  As  security  for  the  pay- 
ment of  this  note,  the  Bankrupt  made  and  executed 
a  chattel  mortgage  to  the  corporation  on  the  road 
grader  and  other  equipment. 

The  chattel  mortgage  provided  in  part  that  the 
mortgaged  equipment  was  to  he  permanently  located 
and  garaged  in  Mantecta,  San  Joaquin  Comity,  Cali- 
fornia, and  provided  further  that  the  Bankrupt  re- 
sided at  that  place.  The  Mortgage  was  recorded  in  the 
offtce  of  the  County  Recorder  in  and  for  San  Joaquin 
County  on  February  28,  1948. 

After  the  execution  of  the  chattel  mortgage  and 
more  than  thirty  days  prior  to  April  8,  1948,  the 
Bankrupt  voluntarily  removed  the  mortgaged  prop- 
erty from  San  Joaquin  County,  California,  to 
Stanislaus  County,  California.  The  pi'operty  remained 
in  Stanislaus  County  more  than  thirty  days  after  the 
removal. 

On  April  8,  1948,  defendant  repossessed  the  road 
grader  in  Stanislaus  County.  At  the  time  of  reposses- 
sion, the  Banki-upt  was  in  default  in  payment  of  the 
installment  due  and  payable  by  the  terms  of  the  note. 


After  taking  possession,  and  by  virtue  of  the  power 
of  sale  contained  in  said  chattel  mortgage,  and  in  ac- 
cordance therewith,  Moore  Equipment  Co.  sold  the 
grader  at  private  sale  on  May  1,  1948,  to  a  bona  fide 
purchaser  for  value.  The  chattel  mortgage  was  not 
recorded  in  Stanislaus  County  at  any  time.  The  prop- 
erty was  not  disposed  of  as  a  pledge. 

The  value  of  the  property  at  the  time  of  sale  was 
the  sum  of  $1,860. 

The  District  Court  held  that  appellant  obtained  a 
preference  under  Section  60B  of  the  Bankruptcy  Act 
when  it  repossessed  the  grader  under  Section  2965  of 
the  Civil  Code  of  the  State  of  California,  because  it 
did  not  dispose  of  the  grader  as  a  pledge  pursuant 
to  Section  2966  of  the  (^ivil  (^xle  of  the  State  of  Cali- 
fornia. 


SPECIFICATIONS  OF  ERROR  IN  FINDINGS  OF  FACT 
AND  CONCLUSIONS  OF  LAW. 

Findings  of  fact  num'bered  10,  11,  12  and  13  are 
specified  as  error.  These  findings  are  alleged  to  be 
erroneous  by  reason  of  the  fact  that  the  same  are  con- 
clusions of  law,  inconsistent  with  the  facts  stipulated 
by  the  parties. 

Conclusions  of  law  numbered  1,  2,  3  and  4  are  speci- 
fied as  error  for  the  reason  that  the  same  are  unsup- 
ported by  the  facts  stipulated  to  by  the  parties  and 
found  by  the  Court. 


PRELIMINARY  ANALYSIS. 

This  case  involves  the  right  of  a  mortgagee  under 
a  purchase  money  mortgage  to  repossess  non-auto- 
motive personal  property  when  the  property  has  been 
removed  from  the  county  in  winch  the  mortgagor  re- 
sided and  the  property  was  situated  at  the  time  of  the 
delivery  of  the  purchase  money  mortgage.  There  is  a 
square  conflict  in  the  decisions  as  to  whether  or  not 
a  preference  ever  results  where  the  mortgagee  re- 
possesses prior  to  actual  bankruptcy,  even  where  the 
mortgage  is  void  for  lack  of  compliance  with  state 
statute.  Under  the  Massachusetts  rule/  a  mortgagee 
under  a  mortgage  void  for  lack  of  recording  may  re- 
possess prior  to  bankruptcy  without  effecting  a  pref- 
erence, on  the  theory  that  the  mortgage  is  valid  be- 
tween the  parties.  Under  the  New  York  rule,  the 
mortgagee  does  not  validate  an  invalid  Ken  by  the 
mere  act  of  taking  possession.'-  California  follows  the 
New  York  rule.  Thus,  a  mortgagee  does  not  acquire 
any  rights  by  taking  possession  where  a  mortgage  is 
void  for  lack  of  due  execution,  failure  to  record  or 
delay  in  recording.^ 

In  instant  case,  we  are  dealing  with  a  mortgage 
which  created  a  valid  lien  and  the  mortgaged  property 

niason  V    Wylde,  308  Mass.  268,  32  N.E.   (2d)   615 ;  certiorari 

denied,  62  Supreme  Court  74,  314  U.S.  638 ;  ,,,     ,, 

Amfrican  Nat.  Bank  v.  Harris    (Okla.),  84  F.    (2d)    181,  31 

A.B.R.  (N.S.)  417. 
^Stephens  v.  Perrine,  143  N.Y.  476,  39  N.E.  11. 
^Noues  V.  Bank  of  Italy,  206  Cal.  266,  274  P.  268; 
Chdhar  r.  Acme  Garage,  18  C.  A.  (2d)   (Sup.)  775,  61  P.  (2d) 
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was  thereafter  removed  to  another  county.  The  facts 
being  undisputed,  a  single  question  of  law  is  presented 
for  determination.  Did  appellant  re-establish  a  pre- 
existing valid  lien  by  taking  possession  of  the  mort- 
gaged property  pursuant  to  Sections  2965  and  2966 
of  the  Civil  Code  of  the  State  of  California?  If  in  fact 
the  lien  was  re-established,  appellant  was  a  secured 
creditor  with  a  paramount  lien  and  no  preference 
could  result. 


ARGUMENT. 

I. 

APPELLANT'S  CHATTEL  MORTGAGE,  PRIOR  TO  THE  REMOVAL 
OF  THE  MORTGAGED  PROPERTY  TO  ANOTHER  COUNTY, 
WAS  A  VALID  SUBSISTING  LIEN  AGAINST  THE  MORT- 
GAGED EQUIPMENT. 

No  claim  is  made  by  the  trustee  that  the  chattel 
mortgage  was  not  executed  and  recorded  in  accord- 
ance with  Section  2957  of  the  Civil  Code  of  the  State 
of  California.  It  was  recorded  in  the  County  of  San 
Joaquin  on  the  second  day  after  its  execution.  The 
mortgagor  resided  in  that  county  and  the  mort- 
gaged equipment  was  located  there.  There  is  no  ele- 
ment of  lack  due  to  execution,  failure  to  record  or 
delay  in  recording.  Upon  compliance  with  the  statute, 
appellant  acquired  a  property  right  in  the  mortgaged 
equipment  good  against  all  creditors  of  the  mortgagor. 


II. 

THE  REMOVAL  BY  THE  MORTGAGOR  OF  THE  MORTGAGED 
PROPERTY,  AND  ITS  LOCATION  IN  THE  COUNTY  OF  RE- 
MOVAL FOR  MORE  THAN  THIRTY  DAYS  SUSPENDED  THE 
PRE-EXISTING  VALID  LIEN. 

The  pertinent  statutes  relating  to  removal  of  mort- 
gaged property  are  Sections  2965^  and  2966^  of  the 
Civil  Code  of  California.  These  statutes  furnish  the 
legislative  solution  to  the  problem  of  removal  of  mort- 
gaged property  in  California.  A  majority  of  states 
require  no  additional  action  on  the  part  of  the  mort- 
gagee to  preserve  his  lien.  Other  states,  like  Califor- 
nia, require  the  mortgagee  to  follow  the  property 
and  protect  the  lien  by  an  additional  filing.'' 

Under  Section  2965  of  the  Civil  Code  the  lien  on 
the  mortgage  is  not  aft'ected  for  thirty  days  after  the 


^►Sec.  2965.  (Mortg:asj:ed  personal  property,  effect  of  removal.) 
When  personal  property  mort<ia«:cd  (other  than  animate  personal 
property  mortgaged  by  a  resident  of  this  state,  and  motor  vehicles 
and  other  vehicles  defined  in  and  the  mortgaging  of  which  arc 
regulated  by  the  California  Vehicle  Act),  is  removed  from  the 
county  in  which  it  is  situated,  the  lien  of  the  mortgage  shall  not  be 
affected  thereby  for  thirty  days,  after  such  removal ;  but,  after  the 
exi)iration  of  such  thirty  days,  said  property  mortgaged,  is  ex- 
eni])ted  from  the  operation  of  the  mortgage,  except  as  between  the 
parties  thereto,  until  either: 

1.  The  mortgagee  causes  the  mortgage  to  be  recoi'dcd  in  the 
county  to  which  the  property  has  been  removed ;  or 

2.  The  mortgagee  takes  possession  of  the  property  as  prescribed 
in  the  next  section. 

•"'Sec.  2966.  (Mortgagee  may  take  possession  and  sell  property  as 
pledge,  when.)  If  the  mortgagor  voluntarily  removes  or  permits 
the  i-emoval  of  the  mortgaged  property  save  in  the  ca.se  of  animate 
chattels  mortgaged  by  a  resident  of  this  state,  from  the  county  in 
which  it  was  situated,  at  the  time  it  was  mort^'aged,  the  mortgagee 
may  take  ])ossession  and  disi)ose  of  the  property  as  a  pledge  for  the 
l)ayment  of  the  debt,  though  the  debt  is  not  due. 

''For  cases  in  other  jurisdictions  see :  Jone.s — ^Chattel  Mortgages 
and  Conditional  Sales,  Par.  260,  Vol.  1,  page  434.  See  also:  103 
A.L.Iv.  198,  Annotation — Chattel  Mortgage — Removed  Property. 


removal  of  the  mortgaged  property/  After  the  ex- 
piration of  such  thirty  days,  the  property  "is  ex- 
empted from  the  operation  of  the  mortgage  except  as 
hetween  the  parties  thereto  until  either  (1)  the  mort- 
gagee causes  the  mortgage  to  be  recorded  in  the 
county  to  which  the  property  has  been  removed  or  (2) 
the  mortgagee  takes  possession  of  the  property  as 
prescribed  in  Section  2966."^ 

The  pertinent  portion  of  Section  2965  was  in- 
corporated into  the  law  in  1909.^  Its  present  form  was 
the  result  of  amendments  in  1923  and  1935  to  cover 
matters  not  here  material.^"  Prior  to  the  1909  amend- 
ment, the  statute  provided  that  the  property  was  "ex- 
empted from  the  operation  thereof  unless  either"  the 
mortgagee  within  thirty  days  after  such  removal  re- 
corded in  the  new  county  or  within  thirty  days  took 
possession  of  the  property.'^  In  Hopper  v.  Keys^' 
the  early  statute  was  interpreted  to  mean  that  failure 
by  the  mortgagee  to  record  in  the  new  county  or  take 
possession  of  the  property  removed  l)efore  thirty  days 
had  elapsed  exempted  the  jjroperty  for  all  time  from 
the  mortgage  lien ;  that  it  voided  the  mortgage  and  no 
subsequent  recordation  or  taking  of  possession  could 
revive  it.  Under  the  present  statute,  the  lien  is  not 
voided  for  all  time  but  merely  suspended  until  such 
time  as  the  mortgagee  shall  take  affinuative  action. 
The  statutory  words  "exempt  from  the  operation  of 


'Pacific  Fruit  Exclwnge  v.  Booth  Co.,  103  C.  A.  54,  283  P.  944. 

*Notes  4  and  5,  supra. 

»Statiites  1909,  pasre  44. 

>'»Statute.s  1923,  paoe  139;  Statutes  1935,  pao-e  2227. 

iiEnaeted  March  21,  1872. 

12152  Cal.  488,  92  Pac.  1017. 
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the  mortgage"  express  a  clear  legislative  intent  that 
the  mortgage  is  not  void  but  is  voidable  only  until  the 
mortgagee  records  or  takes  possession/^ 


III. 


THE  PRE-EXISTING  VALID  LIEN  WAS  RE-ESTABLISHED  BY 
THE  MORTGAGEE  TAKING  POSSESSION. 

The  argument  here  covers  a  pivotal  point  in  this 
case.  Is  the  lien  re-estal)lished  by  the  mortgagee's  af- 
firmative act  in  re-possessing  the  property,  or  is  the 
*' exemption  from  the  operation  of  the  mortgage"  re- 
moved only  by  re-possession  plus  sale  as  a  pledge? 
We  find  no  cases  construing  these  statutes. 

The  answer  to  this  question  obviously  involves  the 
construction  of  Sections  2965  and  2966.^'' 

It  is  noted  that  by  its  terms  Section  2965  reciuires 
only  that  the  mortgagee  take  possession  of  the  prop- 
erty as  prescribed  in  the  next  section.  It  does  not  re- 
quire that  the  mortgagee  take  possession  and  sell  as 
prescribed  in  the  next  section.  To  adopt  the  trial 
Court's  construction  of  the  statute  is  to  place  into  the 
statute  words  that  the  statute  does  not  contain.  If  the 
trial  Court's  constniction  were  adopted  the  statute 
would  read: 


^•■'See  California  Law  Review,  Vol.  16,  pages  135,  137: 

"In  other  words,  under  the  amended  section,  the  lien  is  not 
voided  for  all  time,  but  merely  suspended  until  such  time  as 
the  mortgagee  shall  act." 

'^Notcs  4  and  5,  supra,  for  text. 
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'^2.  The  mortgagee  takes  possession  of  the 
property  and  sells  as  prescribed  in  the  next  sec- 
tion." 

It  is  suhmitted  that  this  construction  is  strained  and 
unwarranted  in  view  of  the  fact  that  the  mortgagee 
has  acquired  a  proj)erty  right  by  the  initial  recording 
of  his  chattel  mortgage. 

It  would  appear  that  2965  and  2966  can  be  read  to- 
gether without  conflict  giving  full  effect  to  all  of 
the  words  of  both  statutes.  Section  2966  accomplishes 
two  things: 

(1)  It  authorizes  the  mortgagee  to  take  pos- 
session and  thus  remove  the  exemption  of  2965; 
and 

(2)  It  implements  the  possession  thus  ob- 
tained with  a  power  to  sell  as  a  pledge  even 
though  the  debt  is  not  due. 

It  thus  provides  the  necessary  relief  to  a  mortgagee 
whose  property  has  been  surreptitiously  removed  but 
whose  debt  is  not  due.  The  statute,  in  effect,  pro^ddes 
for  a  statutory  acceleration  of  the  maturity  of  the 
debt  once  possession  is  taken.  Otherwise,  the  mort- 
gagee could  take  possession,  but  the  debt  not  'being 
due,  could  not  foreclose.  Only  this  interpretation  gives 
full  effect  to  the  use  of  the  words  '^ though  the  debt  is 
not  due"  in  the  statute. 

In  the  instant  case,  the  debt  was  due  and  the  mort- 
gagee foreclosed  under  the  power  of  sale  contained  in 
the  mortgage.  Appellant  did  not  have  to  avail  itself 
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of  the  statutory  authorization  to  sell  as  a  pledge  be- 
cause the  debt  was  due. 

Traditionally,  taking  possession  of  mortgaged  prop- 
erty and  the  sale  thereof  are  separate  acts.  The  mort- 
gagee's power  of  sale  is  determined  by  the  statutes  or 
by  the  terms  of  the  mortgage  instrument  in  accord- 
ance with  rights  given  to  him  by  the  mortgagoi'.  Cali- 
fornia permits  liberal  use  of  the  power  of  sale  con- 
tained in  a  mortgage.^^  It  is  submitted  that  it  is  a 
strained  construction  of  the  statute  to  say  that  in  all 
otlier  cases  a  mortgagee  may  exercise  a  power  of  sale 
conferred  by  a  mortgage,  but  if  he  repossesses  prop- 
erty wrongly  removed  from  the  county  in  which  it  is 
located  he  must  then  disregard  the  terms  of  his  mort- 
gage and  dispose  of  the  property  as  a  pledge.  To  so 
hold  would  enable  a  mortgagor  to  enlarge  his  rights 
by  tortious  and  wrongful  conduct. 

A  further  logical  difficulty  is  encountered  in  adopt- 
ing the  trial  Court's  construction  of  the  statute.  The 
Court  holds  that  the  lien  is  re-established  only  by  a 
sale  as  a  pledge.  However,  a  sale  does  not  create  a 
lien — it  extinguishes  the  lien.  It  is  therefore  logically 
inconsistent  to  construe  a  statute  so  that  a  lien  is  re- 
created only  by  an  act  of  sale  which  extinguishes  it. 

The  trial  Court's  strained  construction  of  Section 
2966,  if  adopted,  is  fraught  with  further  difficulties. 
If  the  lien  is  revived  only  by  repossession  plus  sale 


^''Bohrwan  v.  Durstoiv,  90  C.  A.  (2d)  236,  202  P.  (2d)  607. 
Aji:rcoTncnt  for  informal  foreclosure  at  private  sale,  with  or  without 
notice  is  valid. 
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as  pledge,  it  would  follow  that  after  possession  and 
prior  to  a  sale  a  judgment  creditor  could  levy  on  the 
property.  This  would  be  contrary  to  the  provision  of 
Section  2965,  which  states  that  the  mortgaged  prop- 
erty is  exempted  only  until  ''the  mortgagee  takes 
possession. ' ' 


CONCLUSION. 

It  is  submitted  that  a  reasonable  construction  of 
the  statutes  reflects  the  legislative  intent  that  the  ex- 
emption from  the  operation  of  the  mortgage  should 
continue  only  until  the  mortgagee  takes  affirmative 
action  either  by  recording  in  the  new  county  or  by 
taking  posession ;  and  that  Section  2966  merely  imple- 
ments the  mortgagee's  possession  by  giving  a  power 
to  sell  though  the  debt  is  not  due.  The  equities  in  this 
situation  wholly  favor  appellant.  Appellant  properly 
recorded  its  mortgage  in  San  Joaquin  County  and 
when  it  ascertained  that  the  property  had  been  re- 
moved it  repossessed  it.  Since  the  debt  was  then  due, 
it  sold  the  property  to  a  bona  fide  third  person  under 
the  power  of  sale  contained  in  the  mortgage.  The 
Bankrupt  paid  nothing  for  the  property  and  had  the 
full  use  of  it  ])rior  to  repossession.  The  ci^editors  were 
in  exactly  the  same  position  after  the  repossession  as 
they  were  before  the  personal  property  was  sold  to 
the  Bankrupt.  To  say  that  a  mortgagee  must  dispose 
of  the  property  as  a  pledge  when  the  debt  is  already 
due  takes  from  such  mortgagee  a  substantial  right 
guaranteed  to  him  by  the  contract  between  the  parties. 
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Such  a  construction  of  the  statute  should  not  be  made 
when  it  can  be  given  an  obvious  construction  con- 
sistent with  the  rights  of  the  parties. 

Dated,  Stockton,  California, 
August  4, 1950. 

Respectfully  submitted, 
Daniel  S.  Lane, 

Attorney  for  Appellant. 
Jones,  Lane  &  Weaver, 
Of  Counsel. 
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I  — 

|_  STATEMENT  OP  PACTS. 

Appellee,  a  Trustee  in  Bankruptcy,  commenced  an 
action  in  the  United  States  District  Court  to  set  aside 
a  voidable  preference  received  by  Appellant,  under 
the  provisions  of  section  60b  of  the  Act  of  Congress 
Relating  to  Bankruptcy.  (11  United  States  Code  96b.) 
Appellee  received  judgment  and  Appellant  moved  for 
a  new  trial.  This  motion  was  denied  by  the  District 
Judge  and  a  written  Opinion  was  filed  which  could 
well  be  adopted  as  Appellee's  brief.   (Transcript  of 


Record,  pp.  23-28.)  An  appeal  was  perfected  by  Ap- 
pellant pursuant  to  Title  28  United  States  Code  1291. 

The  case  was  tried  on  the  basis  of  a  Stipulation  of 
Facts  (T.R.  pp.  9-13)  and  an  Amendment  thereto 
(T.R.  p.  12).  The  statement  of  facts  in  Appellant's 
brief  omits  that  portion  of  the  facts  which  were  set 
fourth  in  the  Amendment  to  the  Stipulation  of  Facts, 
to-wit,  that  at  the  time  the  Defendant  repossessed  the 
property  from  the  Bankrupt,  said  Bankrupt  was  in- 
solvent and  said  Defendant  had  reasonable  cause  to 
believe  that  on  said  date  the  said  Bankrupt  was  in- 
solvent. (T.R.  p.  14.)  With  this  exception  Appellant's 
Statement  of  Facts  is  fair  and  complete.  j 


STATEMENT  OF  THE  CASE. 

There  is  onl}^  one  issue  of  law  raised  in  the  instant 
case.  Where  inanimate  personal  property  mortgaged 
by  a  resident  of  this  state  has  been  moved  from  the 
county  in  which  it  is  situated,  and  remains  out  of  said 
county  for  more  than  thirty  days,  thus  exempting  said 
property  from  the  oi)eration  of  the  mortgage,  is  the 
lien  of  the  mortgagee  irrevocably  lost  until  the  pro- 
visions of  sections  2965  and  2966  of  the  Civil  Code  of 
California  are  complied  with  by  mortgagee  either  re- 
cording the  mortgage  in  the  county  to  which  the  prop- 
erty has  been  removed  or  taking  possession  of  the 
property  and  disposing  of  the  same  as  a  pledge  for 
the  payment  of  the  debt? 


ARGUMENT. 

I. 

"THE  AUTHORITY  FOR  THE  CREATION  OF  A  CHATTEL  MORT- 
GAGE m  THIS  STATE  DERIVES  ITS  SOURCE  FROM  STATU- 
TORY ENACTMENTS  AND  ALL  RIGHTS  ACCRUING  BY 
VIRTUE  OF  SUCH  MORTGAGES  CAN  BE  PROTECTED  AND 
PRESERVED  ONLY  BY  FULLY  MEETING  THE  REQUIRE- 
MENTS OF  THE  STATUTE  AND  STRICTLY  OBSERVING  ITS 
PROVISIONS."! 

Appellant's  first  point  is  merely  a  restatement  of 
a  portion  of  the  Stipulation  of  Facts.  The  validity  of 
the  chattel  mortgage  prior  to  the  removal  of  the  prop- 
erty from  San  Joaquin  County  is  not  questioned. 

Appellee  also  agrees  with  Appellant's  second  point — 
that  after  the  property  was  permitted  to  remain  out 
of  San  Joaquin  County  for  more  than  thirty  days  the 
property  was  exempted  from  the  operation  of  tlie 
mortgage. 

Appellant's  third  point  is  really  the  only  point 
raised  on  the  appeal:  whether  Appellant  complied 
with  the  provisions  of  sections  2965  and  2966  of  the 
Civil  Code  of  California?  These  provisions  and  theii* 
interpretation  formed  the  basis  of  the  decision  in  the 
District  Court  and  are  as  follows : 

''Sec.  2965.  (Mortgaged  personal  property, 
effect  of  removal.)  When  personal  property  mort- 
gaged (other  than  animate  personal  property 
mortgaged  by  a  resident  of  this  state,  and  motor 
vehicles  and  other  vehicles  defined  in  and  the 
mortgaging  of  which  are  regulated  by  the  Cali- 
fornia Vehicle  Act),  is  removed  from  the  county 


^Opinion  of  Trial  Judge.  (T.R.  p.  24.) 


in  which  it  is  situated,  the  lien  of  the  mortgage 
shall  not  be  affected  thereby  for  thirty  days,  after 
such  removal;  but,  after  the  expiration  of  such 
thirty  days,  said  property  mortgaged,  is  ex- 
empted from  the  operation  of  the  mortgage,  ex- 
cept as  between  the  parties  thereto,  until  either: 
^'1.  The  mortgagee  causes  the  mortgage  to  be 
recorded  in  the  county  to  which  the  property  has 
been  removed;  or 

''2.  The  mortgagee  takes  possession  of  the 
property  as  prescribed  in  the  next  section.  (En- 
acted 1872;  Am.  Stats.  1909,  p.  44;  Stats.  1923, 
p.  139;  Stats.  1935,  p.  2227.)" 

"Sec.  2966.  (Mortgagee  may  take  possession 
and  sell  property  as  pledge,  when.)  If  the  mort- 
gagor voluntarily  removes  or  permits  the  removal 
of  the  mortgaged  property,  save  in  the  case  of 
animate  chattels  mortgaged  by  a  resident  of  this 
state,  from  the  county  in  which  it  was  situated  at 
the  time  it  was  mortgaged,  the  mortgagee  may  take 
possession  and  dispose  of  the  property  as  a  pledge 
for  the  payment  of  the  debt,  though  the  debt 
is  not  due.  (Enacted  1872;  Am.  Stats.  1923,  p. 
140;  Stats.  1935,  p.  2227.)" 

What  did  Appellant  do  after  the  property  was  in 
Stanislaus  County  for  more  than  thirty  days?  It 
merely  took  possession  of  the  property  and  proceeded 
to  sell  the  same  under  the  power  of  sale  contained  in 
the  mortgage.  (Italics  ours.)  It  did  not  even  make  an 
attempt  to  proceed  pursuant  to  sections  2965  and  2966. 
(Stipulation  VII,  T.R.  pp.  11-12.)  The  taking  of 
possession  was  pursuant  to  the  remedies  given  by  the 
mortgage  on  default  and  was  only  coincidentally  a 


compliance  with  a  portion  of  the  provisions  of  sec- 
tion 2965  of  the  Civil  Code  of  California. 

Appellant  completely  disregarded  the  provisions  of 
section  2966  and  sold  the  property  at  private  sale  pur- 
suant to  the  power  given  in  the  mortgage  instead  of 
disposing  of  it  as  a  ])ledge  as  required  when  the  prop- 
erty is  out  of  the  county  for  more  than  thirty  days. 
This  being  a  statutory  procedure,  there  must  be  full 
compliance. 

Hopper  V.  Keys,  152  Cal.  488. 

Tf  Appellant's  contention  that  mere  taking  of  pos- 
session complies  with  the  code  requirements  is  to  ])e 
given  consideration,  then  the  words  ''as  prescribed 
in  the  next  section"  contained  in  section  2965,  are  to 
be  completely  disregarded.  Yet  Appellant  does  not 
want  to  go  quite  this  far,  but  argues  that  we  can 
reconcile  2966  with  its  interpretation  by  deleting 
therefrom  the  words  "and  dispose  of  the  property  as 
a  pledge  for  the  pajonent  of  a  debt,  though  the  debt 
is  not  due."  The  answei'  to  these  abortive  arguments 
is  that  if  the  legislature  intended  such  construction  it 
would  have  so  provided.  Section  2966  could  have  been 
omitted  entirely.  Appellant  not  only  failed  to  comply 
with  the  requirements  above  set  forth,  but  proceeded 
in  accordance  with  the  provisions  of  his  mortgage, 
independently  of  the  section. 


II. 

EFFECT  SHOULD  BE  GIVEN  TO  EVERY  PART  OF  A  CODE  SEC- 
TION, IF  POSSIBLE,  TO  THE  END  THAT  THE  DIFFERENT 
PROVISIONS  ARE  HARMONIZED. 

Personal  property  mortgasjes  exist  and  have  their 
basis  under  the  provisions  of  the  Civil  Code.  Appel- 
lant's position  would  render  meaningless  the  con- 
cluding clause  of  section  2965  ''as  prescribed  in  the 
next  section."  This  contention  is  not  supported  by 
any  authority  and  disregards  the  accepted  rul(?s  of 
statutory  interpretation.  The  two  Code  sections  above 
set  forth  are  in  pari  materia.  The  words  quoted  point 
to  the  nature  of  the  possession  required  in  order  to 
revive  the  mortgage.  Thej^  are  words  of  qualification. 
Mere  possession  does  not  satisfy  the  statute  but  posses- 
sion as  prescribed  by  section  2966,  namely  for  the  pur- 
pose and  to  the  end  of  selling  the  property  ''as  a 
pledge  for  the  payment  of  the  debt".  Appellant's 
possession  was  not  for  that  purpose,  but  for  the  pur- 
pose of  sale  under  the  terms  of  the  mortgage. 

The  intent  of  the  legislature  must  be  considered  in 
the  interpretation  of  these  provisions.  The  legislature 
did  not  intend  to  use  meaningless  or  purposeless 
words  and  there  can  be  no  presumption  to  the  con- 
trary. 

French  v.  Tesclieniaker,  24  Cal.  518,  557. 

Words  should  never  be  considered  unnecessary  and 
surplusage  if  a  reasonable  construction  can  be 
adopted  which  will  give  force  to  and  preserve  all  of 
the  terms  of  the  statute.  It  is  a  cardinal  rule  of  con- 
striction of  statutes  that  some  ei^ect  must  be  given 


to  every  word  and  clause,  if  possil^le.  Words  in  a 
statute  should  never  be  construed  as  unnecessary  if  a 
reasonable  construction  can  be  adopted  which  will 
give  force  to  and  preserve  all  the  words  of  the  statute. 

People  V.  Perkins,  85  Cal.  509,  511 ; 

Gates  V.  Salmon,  35  Cal.  576,  587 ; 

Langenour  v.  French,  34  Cal.  92,  98  and  99 ; 

Edwards  v.  Stveigert,  15  Cal.  App.  503,  507 ; 

Riimetsch  v.  Oakland,  135  Cal.  App.  267,  269; 

Davidson  v.  Burns,  38  Cal.  App.  (2d)  188,  191; 
fe,  Los  Angeles  Co.  v.  Emme,  42  Cal.  App.   (2d) 

239,  242. 

Appellant  contends  that  the  trial  court  has  rewrit- 
ten section  2965  to  read  as  follows:  ''2.  The  Mort- 
gagee takes  possession  of  the  property  and  sells  as 
prescri])ed  in  the  next  section."  (Italics  ours.)  Appel- 
lant's o^vn  contention  would  deprive  section  2966  of 
all  meaning  and  would  eliminate  the  words  "and  dis- 
pose of  the  property  as  a  pledge  for  the  payment  of 
a  debt"  from  section  2966.  Appellant  by  these  con- 
tentions is  endeavoring  to  play  with  words.  The  only 
interpretation  of  these  sections  that  Appellee  re- 
quests is  to  give  the  words  used  their  literal  meaning 
as  intended  b^^  the  legislature,  and  interpreted  by  the 
court  below. 

Gates  V.  Salmon  (supra). 
The  section  is  clear  as  contained  in  the  Code. 

Thus  Appellant's  failure  to  heed  all  of  the  provi- 
sions of  sections  2965  and  2966  was  fatal  to  its  at- 
tempt to  revive  the  lien  of  the  mortgage. 
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III. 

THE  MORTGAGED  PROPERTY  HAVING  BEEN  EXEMPTED  FROM 
THE  OPERATION  OF  THE  MORTGAGE.  APPELLANT  IS  IN 
THE  SAME  POSITION  AS  A  MORTGAGEE  HAVING  POSSES- 
SION UNDER  AN  UNRECORDED  CHATTEL  MORTGAGE. 

Since  Appellant  failed  to  revive  the  mortgage  by 
either  of  the  two  methods  mentioned  in  section  2965 
the  property  remained  exempted  from  its  operation. 
Api:)ellant  was  in  no  better  position  at  the  time  of  the 
sale  than  a  mortgagee  in  possession  imder  an  imre- 
corded  chattel  mortgage. 

Loosemore  v.  Baker,  175  Cal.  420; 
Chelhar  v.  Acme  Garage,  18  Cal.  App.  (2d)  775, 
781. 

The  taking  of  possession  and  selling  at  private  sale 
within  four  months  of  the  filing  of  the  Petition  in 
Bankruptcy  at  a  time  when  the  Bankrupt  was  in- 
solvent and  Appellant  had  reasonable  cause  to  believe 
the  Bankrupt  to  l^e  insolvent  was  a  preference. 
(Amend,  to  Stip.  T.R.  p.  14.)  The  preference  is  void- 
able at  the  instance  of  a  Trustee  in  Bankruptcy. 
11  U.S.C.  §  96b:  Bankruptcy  Act  §  60b;- 
Noyes  v.  Bunk  of  Italy,  206  Cal.  266. 


-"Any  such  preference  may  be  avoided  by  the  trustee  if  the 
creditor  receiving  it  or  to  be  benefited  thereby  or  his  agent  acting 
with  reference  thereto  has,  at  the  time  when  the  transfer  is  made, 
reasonable  cause  to  beUeve  that  the  debtor  is  insolvent.  Where 
the  preference  is  voidable,  the  trustee  may  recover  the  property 
or,  if  it  has  been  converted,  its  value  from  any  person  who  has 
received  or  converted  such  property,  except  a  bona-fide  purchaser 
from  or  lienor  of  the  debtor's  transferee  for  a  present  fair  equiva- 
lent value  *  *  *" 


IV. 

THE  TRUSTEE  IN  BANKRUPTCY  IS  VESTED  AS  OF  THE  DATE 
OF  BANKRUPTCY  WITH  ALL  THE  RIGHTS,  REMEDIES,  AND 
POWERS  OF  A  JUDGMENT  CREDITOR  THEN  HOLDING  AN 
EXECUTION  DULY  RETURNED  UNSATISFIED,  WHETHER 
OR  NOT  SUCH  CREDITOR  EXISTS.s 

Section  2965  provides  that  when  the  property  has 
been  permitted  to  remain  ont  of  the  eonnty  in  which 
it  was  originally  situated  for  more  than  thirty  days, 
the  property  mortgaged  is  exempted  from  the  oper- 
ation of  the  mortgage  except  as  between  the  parties. 
The  Trustee  in  Bankruptcy  is  vested,  as  of  the  date 
of  bankruptcy,  with  the  same  rights,  remedies  and 
powers  as  a  judgment  creditor  then  holding  an  exe- 
cution lien  unsatisfied,  whether  or  not  such  creditor 
actually  exists. 

11  U.S.C.  §  110c:  Bankruptcy  Act  §  70c. 


311  U.S.C.  §  llOe:  Bankruptcy  Act  §  70c.  "The  trustee,  as 
to  all  property  in  the  possession  or  under  the  control  of  the  bank- 
rupt at  the  date  of  banki'uptcy  or  otherwise  coming  into  the 
possession  of  the  bankruptcy  court,  shall  be  deemed  vested  as 
of  the  date  of  bankruptcy  with  all  the  rights,  remedies,  and 
powei's  of  a  creditor  then  holding  a  lien  thereon  by  legal  or 
equita))le  proceedings,  whether  or  not  such  a  creditor  actually 
exists ;  and,  as  to  all  other  property,  the  trustee  shall  be  deemed 
vested  as  of  the  date  of  bankruptcy  with  all  the  rights,  remedies, 
and  powers  of  a  judgment  creditor  then  holding  an  execution 
duly  returned  unsatisfied,  whether  or  not  such  a  creditor  actually 
exists. ' ' 
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V. 

SECTIONS  2965  AND  2966  OF  THE  CALIFORNIA  CIVIL  CODE  AS 
AMENDED  IN  1935  RELIEVE  MORTGAGEE  OF  A  HARDSHIP. 
THE  FAILURE  OF  APPELLANT  TO  COMPLY  WITH  THESE 
CODE  SECTIONS  CREATED  ANY  PURPORTED  HARDSHIP. 

Appellant  seems  appalled  by  tlie  idea  that  under  the 
proper  construction  of  the  statutes,  after  a  mortgagee 
takes  possession  imder  2965  and  prior  to  the  pledg(^ 
sale  under  2966,  a  judgment  creditor  could  levy  an 
execution  on  the  property.  Appellant  could  prevent 
this  by  the  simple  expedient  of  recording  the  mort- 
gage in  the  county  to  which  the  property  had  been 
moved  in  accordance  with  the  provisions  of  section 
2965,  sub-paragraph  1. 

Appellant  cannot  claim  hardship  or  inequity  as  a 
result  of  its  own  omissions.  The  rights  obtained  under 
its  original  mortgage  were  received  by  virtue  of  ex- 
press statutes  applicable  thereto.  The  lien  was  lost,  ex- 
cept as  between  the  parties  thereto,  by  failure  to 
follow  the  provisions  of  these  same  statutes.  An  op- 
portunity was  provided  l^y  statute  for  the  revival  of 
the  mortgage  but  by  its  failure  to  follow  a  procedure 
expressly  set  forth  for  its  benefit,  Appellant  lost  its 
opportunity. 

Calif.  Civil  Code  2965,  2966. 

Although  we  do  not  believe  that  Appellant  could 
suffer  any  hardship  from  following  the  ]^rocedure  set 
forth  in  the  above  sections,  the  fact  that  some  hard- 
ship might  arise  from  failure  to  comply  with  them 
fully  would  not  prevent  the  application  of  the  sec- 
tions. 

Edivards  v.  Stveigert,  15  Cal.  App.  503. 
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CONCLUSION. 

It  is  submitted  that  when  the  mortgaged  property 
was  admittedly  exempted  from  the  operation  of  mort- 
gage after  its  removal  from  San  Joaquin  County  for 
more  than  thirty  days  and  Appellant  failed  to  either 
record  the  mortgage  in  Stanislaus  C^ounty  or  to  take 
possession  and  dispose  of  the  same  as  a  pledge  under 
the  provisions  of  sections  2965  and  2966  of  the  Civil 
Code  of  California,  the  mortgage  was  not  revived; 
that  the  sale  of  the  mortgaged  property  within  four 
months  of  bankruptcy  by  Appellant  effected  a  pref- 
erence voidable  at  the  instance  of  the  Ti*ustee  in  Bank- 
ruptcy; and  that  the  judgment  of  the  District  Court 
in  favor  of  Appellee  should  be  sustained. 

Dated,  San  Francisco,  California, 
September  6, 1950. 

Respectfully, 

Shapro  &  Rothschild, 
Attorneys  for  Appellee. 
Raymond  T.  Anixter, 
Of  Counsel. 
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No.  12560 
IN  THE 

United  States 

Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


F.  E.  NEMEC, 

Appellant, 

UNITED  STATES  OF  AMERICA, 

Appellee. 


No.  12560 


On  Appeal  from  the  District  Court  of  the  United 
States,  for  the  Eastern  District  of  Washington 


BRIEF  FOR  THE  APPELLEE 


STATEMENT  OF  JURISDICTION 

The  Circuit  Court  of  Appeals  has  jurisdiction  of  the 
instant  ease  under  the  provisions  of  Title  28,  Sections 
1291  and  2255,  United  States  Code. 

STATEMENT  OF  THE  CASE 

On  or  about  July  2,  1948,  the  appellant  F.  E.  Nemec 
was  convicted  by  jury  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Washington, 
Northern  Division,  on  four  counts  of  criminal  viola- 
tions against  the  United  States.  The  gist  of  the  four 


counts  was  that  the  appellant  Nemec,  and  others,  had 
defrauded  numerous  Washington  investors  by  the  sale 
of  mining  claims  in  California  through  false  and 
fraudulent  representations  and  promises. 

Appellant  Nemec  was  sentenced  on  July  2,  1948,  to 
a  term  of  two  years  on  Count  I,  the  conspiracy  count; 
a  term  of  one  year  on  Count  II,  the  mail  fraud  count ;  a 
term  of  one  year  on  Count  IV,  a  Securities  and  Ex- 
change Act  count ;  and  a  term  of  one  year  on  Count  V, 
a  Securities  and  Exchange  Act  count.  Imprisonment 
on  Counts  I,  II,  and  IV  to  run  consecutively — a  total 
of  four  years;  imprisonment  on  Count  V  to  run  con- 
currently with  the  sentences  on  the  other  counts. 

Appellant  Nemec  appealed  his  conviction  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit.  By  opinion  dated  December  14,  1949,  in  case 
No.  11975,  the  Circuit  Court  affirmed  his  conviction. 
The  opinion  of  the  Court  is  reported  in  178  F.  (2d), 
No.  4,  Page  656. 

On  or  about  February  13,  1950,  the  appellant  filed  a 
Petition  for  Writ  of  Certiorari  to  the  United  States 
Supreme  Court  to  review  the  judgment  of  conviction 
after  his  petition  for  rehearing  to  the  Circut  Court  of 
Appeals  was  denied.  Appellee  has  now  been  informed 
that  appellant's  Petition  for  Writ  of  Certiorari  was 
denied  on  June  5,  1950.  The  mandate  has  not  yet  been 
returned  to  the  District  Court  for  the  Eastern  District 
of  Washington. 

On  or  about  February  27,  1950,  the  appellant  filed 
with  the  Clerk  of  the  District  Court  for  the  Eastern 
District  of  Washington  at  Spokane  a  Motion  to  Vacate 


Judgment  and  Sentence.  On  March  9,  1950  (Tr.  12) 
the  Honorable  Sam  M.  Driver,  Judge  of  the  above 
District  Court,  denied  said  motion  on  the  ground  that, 
since  the  mandate  in  the  earlier  appeal  had  not  yet 
been  received  from  the  Circuit  Court  of  Appeals,  the 
Court  had  no  jurisdiction  to  entertain  said  motion 
(Tr.  19).  It  is  from  this  order  that  the  appellant  is 
taking  his  present  appeal. 

APPELLANT  NEMEC'S 
ASSIGNMENT  OF  ERROR 

Appellant  sets  forth  a  number  of  points  of  alleged 
error,  most  of  which  were  already  once  disposed  of 
in  his  previous  appeal  wherein  his  conviction  was 
affirmed.  From  a  reading  of  his  brief,  it  would  appear 
that  he  now  urges  two  assignments  of  error.  These  two 
assignments  of  error,  together  with  the  argument  of 
appellee,  are : 

ARGUMENT 

1.  Answer  to  appellant  Nemec's  assignment  of 
error  that  the  Distritit  Court  was  in  error  in  deny- 
ing appellant's  Motion  to  Vacate  Judgment  and 
Sentence  on  the  ground  that  while  the  case  was 
still  pending  on  appeal  the  Court  was  without 
jurisdiction. 

As  hereinbefore  stated,  the  appellant  Nemec  filed  his 
Motion  to  Vacate  Judgment  and  Sentence  in  the  Dis- 
trict Court  on  or  about  February  27,  1950.  At  the  time 
of  the  filing  of  that  motion  his  earlier  appeal  from  his 
conviction  was  still  pending  before  the  United  States 
Supreme  Court  on  his  petition  for  Writ  of  Certiorari. 


As  hereinbefore  stated,  the  United  States  Supreme 
Court  did  not  deny  the  writ  until  June  5,  1950.  The 
Clerk  of  the  District  Court  still  has  not  received  the 
mandate  in  this  cause  from  the  Circuit  Court  of  Ap- 
peals. Such  being  the  case,  it  is  the  position  of  the  ap- 
pellee that  the  Court  was  entirely  correct  in  determin- 
ing that  he  had  no  jurisdiction  until  the  appeal  had 
been  finally  consmimiated  and  the  mandate  returned 
to  the  District  Court. 

The  rule  is  well  set  forth  in  Corpus  Juris  Secundum, 
Vol.  4,  Appeal  and  Error,  Par.  607,  Page  1091: 

"The  perfection  of  the  appellate  proceedings, 
and  consequent  transfer  of  jurisdiction  vests  the 
appellate  court,  with  exclusive  power  over  the 
subject  matter  of  the  proceedings,  and  suspends 
the  power  of  the  lower  court  with  reference  there- 
to, although  it  retains  power  to  do  anything  neces- 
sary to  the  presentation  of  the  case  in  the  appellate 
court. ' ' 

The  rule  is  also  well  stated  in  Berman  v.  United 
States,  302  JJ.^.  211,  214:: 

"As  the  first  sentence  was  a  final  judgment  and 
appeal  therefrom  was  properly  taken,  the  District 
Court  was  without  jurisdiction  during  the  pend- 
ency of  that  appeal  to  modify  its  judgment  by  re- 
sentencing the  prisoner. ' ' 

The  filing  of  a  Writ  of  Error  with  the  Circuit  Court 
removing  the  cause  was  held  to  deprive  the  District 
Court  of  any  further  jurisdiction  in  Spirou  v.  United 
States,  24  F.  (2d)  796,  797. 

The  position  of  appellee  is  supported  by  the  Federal 
Rules  of  Criminal  Procedure.  Rule  39  (a)  of  the  Rules 
provides : 


"The  supervision  and  control  of  the  proceedings 
on  appeal  shall  be  in  the  appellate  court  from  the 
time  the  motion  of  appeal  is  filed  with  its  clerk, 
except  as  otherwise  provided  in  these  rules." 

Rules  39(c)  and  46(a)(2)  indicate  that  after  a 
motion  of  appeal  is  filed  the  trial  court  loses  juris- 
diction with  but  two  exceptions:  (1)  for  the  extension 
of  time  for  filing  and  docketing  the  appeal  (Appendix), 
and,  (2)  for  the  allowance  of  bail  bond  pending  appeal 
(Appendix).  Obviously  the  motion  herein  directed  to 
the  trial  court  does  not  come  within  either  exception. 

Ride  33  of  the  Federal  Rules  of  Criminal  Procedure, 
providing  for  new  trials,  significantly  states  that  "if 
an  appeal  is  pending  the  court  may  grant  the  motion 
only  on  remand  of  the  case." 

It  is  appellee's  position  that  the  motion  of  the  appel- 
lant to  vacate  judgment  and  sentence  was  premature. 

2.  Answer  to  appellant  Nemec's  assignment  of 
error — that  he  was  twice  convicted  and  sentenced 
on  the  same  offense,  inasmuch  as  the  conspiracy 
count  and  the  substantive  counts  of  the  indictment 
allege  substantially  the  same  offense  and  intent 
and  were  supported  by  the  same  evidence. 

It  is  urged  by  the  appellee  that  this  appeal  should  be 
restricted  to  the  one  question  involved:  whether  or 
not  the  trial  court  had  jurisdiction  to  hear  appellant's 
Motion  to  Vacate  Judgment  and  Sentence.  Appellant's 
above  assignment  of  error  was  listed  by  him  as  a  ground 
of  aT3peal  in  his  notice  of  appeal  filed  upon  his  crim- 
inal conviction.  The  question  of  double  jeopardy  was 
rightfully  a  matter  for  argument  on  the  appeal  of  his 
conviction,  not  here. 


In  any  case,  however,  the  aforesaid  assignment  of 
error  has  no  merit.  It  is  well  established  that  conspiracy 
is  a  crime  separate  from  substantive  crimes  and  may  be 
prosecuted  with  the  latter.  United  States  v.  Freeman, 
167  F.  (2d)  786. 

The  position  of  the  appellant  is  well  answered  in 
Pinkerton  v.  United  States,  328  U.  S.  640,  at  643,  where- 
in it  was  stated : 

' '  It  has  been  long  and  consistently  recognized  by 
the  court  that  the  commission  of  the  substantive 
offense  and  a  conspiracy  to  commit  it  are  separate 
and  distinct  offenses.  The  power  of  Congress  to 
separate  the  two  and  to  affix  to  each  a  different 
penalty  is  well  established." 

A  conviction  for  the  conspiracy  may  be  had,  though 
the  substantive  offense  was  completed.  Ileike  v.  United 
States,  227  U.  S.  131,  144.  And  the  plea  of  double  jeop- 
ardy is  no  defense  to  a  conviction  for  both  offenses. 
Carter  v.  McClaughry,  183  U.  S.  365,  395.  Moreover, 
it  is  not  material  that  overt  acts  charged  in  the  con- 
spiracy counts  were  also  charged  and  proved  as  sub- 
stantive counts.  As  stated  in  Sneed  v.  United  States, 
298Fed.,  911,  at913: 

"If  the  overt  act  be  the  offense  which  was  the 
object  of  the  conspiracy,  and  is  also  punished, 
there  is  not  a  double  punishment  of  it." 

In  Holmes  v.  United  States,  134  F.  (2d)  125,  cert, 
denied,  319  U.  S.  776,  the  court  pointed  out  that  a  de- 
fendant could  not  complain  of  a  conviction  of  violating 
a  Securities  Exchange  Act  and  of  using  the  mails  to 
defraud,  embraced  in  several  counts,  and  of  conspiracy 
to  effect  the  scheme  to  defraud  embodied  in  such  counts, 


on  grounds  that  through  the  conspiracy  count  he  was 
twice  convicted  of  the  same  offense,  since  conspiracy 
was  a  dit^erent  offense  from  that  charged  in  the  other 
counts. 

CONCLUSION 

Appellee  respectfully  urges  that  the  trial  court  com- 
mitted no  error  in  denying  appellant's  Motion  to  Vacate 
Judgment  and  Sentence  on  the  basis  that  the  court  had 
no  jurisdiction  while  his  earlier  conviction  was  on 
appeal  and  the  mandate  unreturned. 

Appellee  further  respectfully  urges  that  in  any  case 
appellant  has  not  been  subjected  in  his  conviction  and 
sentencing  on  a  conspiracy  count  and  several  substan- 
tive counts  to  double  jeopardy. 

The  appellee  respectfully  prays  that  the  petition  of 
appellant  Nemec  be  denied. 

Respectfully  submitted, 

HARVEY  ERICKSON 

United  States  Attorney 

FRANK  R.  FREEMAN 

Assistant  United  States  Attorney 
Attorneys  for  Appellee 
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APPENDIX 

Federal  Rules  of  Criminal  Procedure 

Rule  39.    Supervision  of  Appeal 

(c)  Docketing  of  Appeal  and  Record  on  Ap- 
peal. The  record  on  appeal  shall  be  filed  with  the 
appellate  court  and  the  proceeding  there  docketed 
within  40  days  from  the  date  the  notice  of  appeal 
is  filed  in  the  district  court,  but  if  more  than  one 
appeal  is  taken  from  the  same  judgment  to  the 
same  appellate  court,  the  district  court  may  pre- 
scribe the  time  for  filing  and  docketing,  which  in 
no  event  shall  be  less  than  40  days  from  the  date 
the  first  notice  of  appeal  is  filed.  In  all  cases  the 
district  court  or  the  appellate  court  or,  if  the  ap- 
pellate court  is  not  in  session,  any  judge  thereof 
may  for  cause  shown  extend  the  time  for  filing  and 
docketing. 

Rule  46.    Bail 

(a)  (2)  Upon  Review.  Bail  may  be  allowed 
pending  appeal  or  certiorari  only  if  it  appears  that 
the  case  involves  a  substantial  question  which 
should  be  determined  by  the  appellate  court.  Bail 
may  be  allowed  by  the  trial  judge  or  by  the  appel- 
late court  or  by  any  judge  thereof  or  by  the  circuit 
justice.  The  court  or  the  judge  or  justice  allowing 
bail  may  at  any  time  revoke  the  order  admitting 
the  defendant  to  bail. 
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COMPLAINT  AND  APPEAL  FROM  DECISION 
AND  AWARD  OF  ALASKA  INDUSTRIAL 
BOARD  UNDER  ''THE  WORKMEN'S 
COMPENSATION  ACT  OF  ALASKA." 

Comes  now  the  plaintiff  and  respectfully  appeals 
to  the  District  Court  for  the  Territory  of  Alaska, 
Third  Judicial  Division,  from  that  certain  decision 
and  award,  hereinafter  mentioned,  of  the  defendant 
Alaska  Industrial  Board  and  complains  and  alleges : 

I. 

That  the  plaintiff,  Libby,  McNeill  &  Libby,  is  now 
and  at  all  times  hereinafter  mentioned  was  a  cor- 
poration organized  and  existing  under  the  laws  of 
the  State  of  Maine  and  engaged  and  authorized  to 
engage  in  business  in  the  Territory  of  Alaska ;  that 
it  has  paid  its  annual  corporate  license  tax  last  due 
to  the  Territory  of  Alaska;  that  it  has  filed  with 
the  Auditor  of  the  Territory  of  Alaska  and  with 
the  Clerk  of  the  District  Court  for  the  Third  Judi- 
cial Division  of  Alaska  its  last  annual  report  re- 
quired to  be  filed  by  it  by  the  Laws  of  Alaska;  that 
it  has  complied  and  at  all  times  hereinafter  men- 
tioned had  complied  with  the  provisions  of  Section 
18,  Chapter  9,  Extraordinary  Session  Laws,  1946, 
Sec.  43-3-18,  ACLA  1949,  as  a  self-insurer  under 
said  Chapter  9  and  does  now  and  at  all  of  said  time 
did  hold  a  certificate  as  a  self -insurer  under  said 
law  from  the  defendent,  Alaska  Industrial  Board. 

II. 

That  the  plaintiff  was  at  all  the  times  hereinafter 
mentioned  engaged  in  the   operation  of  a  salmon 
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cannery  at  Ekuk,  Alaska,  and  had  in  its  employ 
three  or  more  employees. 

III. 

That  the  Alaska  Industrial  Board,  hereinafter 
designated  as  Board,  was  created  and  now  exists  by 
virtue  of  the  provisions  of  Chapter  9,  Extraordi- 
nary Session  Laws  1946,  Sections  43-3-1  to  43-3-39, 
both  inclusive,  ACLA  1949,  known  as  the  Work- 
men's Compensation  Act  of  [3*]  Alaska,  herein- 
after designated  as  "Compensation  Act"  and  under 
said  Compensation  Act  its  membership  is  composed 
of  the  following  three  persons,  namely:  The  Terri- 
torial Insurance  Commissioner,  Attorney  General 
of  Alaska,  and  the  Territorial  Commissioner  of  La- 
bor ;  that  Frank  A.  Boyle  is  now  and  at  all  the  time 
hereinafter  mentioned  was  the  Territorial  Insur- 
ance Commissioner ;  that  J.  Gerald  Williams  is  now 
and  at  all  the  times  hereinafter  mentioned  was  At- 
torney General  of  Alaska ;  that  Henry  A.  Benson  is 
now  and  at  all  the  times  hereinafter  mentioned  was 
Territorial  Commissioner  of  Labor  and  the  Chair- 
man and  executive  officer  of  the  defendant  Alaska 
Industrial  Board. 

IV. 

That  the  relationship  of  employer  and  employee 
existed  between  the  plaintiff  and  one  John  Landro 
on  July  5  and  6,  1948,  he  then  having  been  employed 
by  it  as  a  fisherman  in  the  operation  of  said  salmon 
cannery  by  a  term  of  employment  beginning  on  or 
about  June  25,  1948,  to  July  6,  1948. 

*  Page  numbering  appearing  at  foot  of  page  of  Certified  Transcript 
of  Record. 
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V. 

That  on  March  24,  1949,  John  Landro,  herein- 
after designated  as  Claimant,  made  his  written  ap- 
plication for  adjustment  of  Claim  to  the  Alaska 
Industrial  Board  to  obtain  medical  treatment  and 
compensation  for  disability  to  back  resulting  from 
injury  and  when  condition  becomes  fixed  to  rate  the 
partial  permanent  disability,  under  the  provisions 
of  said  Com|)ensation  Act,  said  injury  claimed  to 
have  been  incurred  on  the  5th  day  of  July,  1948. 

VI. 

That  plaintiff  herein  on  or  about  May  26,  1949, 
filed  with  said  Board  its  admission  of  service  of  and 
answer  to  said  claim. 

VII. 

That  on  the  27th  day  of  June,  1949,  a  hearing  was 
held  before  said  Board  upon  said  claim,  and  all  the 
evidence  adduced  at  said  hearing,  together  with  the 
complete  file  of  the  Board  upon  said  claim,  subject 
to  the  objections  of  the  plaintiff  herein  made  at  and 
prior  to  said  [4]  hearing,  is  hereby  made  a  part  of 
this  complaint,  and  the  plaintiff  herein  hereby  re- 
quests said  Board  to  submit  said  file  to  the  Court. 

VIII. 

That  thereafter  and  on  June  28,  1949,  the  de- 
fendant Board  by  all  of  its  said  members  made  and 
entered  its  certain  decision  and  award,  a  true  and 
correct  copy  whereof,  marked  Exhibit  II  is  here- 
unto attached  and  specifically  made  a  part  hereof, 
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but  notice  and  copy  whereof  was  not  given  to  plain- 
tiff herein  nntil  July  8,  1949. 

IX. 

That  said  decision  and  award  is  erroneous  in 
that: 

(1)  The  Board  has  no  power  or  authority  to 
hold  that  plaintiff  herein  must  pay  for  the  cost  of 
a  physical  examination  of  the  claimant  as  directed 
in  the  last  paragraph  of  said  decision  and  award, 
after  one  year  from  the  date  of  the  injury. 

(2)  The  Board  has  no  power  and  authority  to 
award  temporary  disability,  and  to  withhold  deci- 
sion as  to  partial  total  disability. 

(3)  The  Board  has  no  power  or  authority  to 
award  both  temporary  disability  and  partial  total 
disability,  and,  if  any,  partial  total  disability  is 
awarded  then  no  temporary  disability  can  be 
awarded. 

(4)  The  Board  has  no  power  or  authority  to 
admit  in  evidence  or  to  give  any  credence  or  weight 
to  ex  parte  documents  as  evidence,  and  in  doing  so 
deprives  the  employer  of  its  right  of  cross-exami- 
nation. 

(5)  The  Board  erred  in  admitting  in  evidence 
the  letter  of  Dr.  Lowell  E.  Williams,  dated  May  20, 
1949,  a  true  copy  whereof,  marked  Exhibit  III,  is 
hereunto  attached  and  specifically  made  a  part 
hereof,  which  letter  was  not  only  unverified  but 
should  not  have  been  received  in  evidence  because 
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said  letter  does  not  comply  with  the  requirements 
of  the  Board's  Rule  of  Practice,  Article  9(c),  but 
which  w^as  received  in  evidence  and  upon  which  let- 
ter the  Board  based  its  award. 

(6)  The  Board  erred  in  not  basing  its  award 
upon,  and  in  entirely  ignoring,  the  deposition  of 
Doctor  A.  Bernard  Gray,  Avherein  [5]  he  testified 
that  claimant's  physical  condition  became  fixed  on 
October  1,  1948,  a  true  and  correct  copy  of  which 
deposition  is  hereunto  attached,  marked  Exhibit  I, 
and  specifically  made  a  part  hereof. 

X. 

That  the  claimant  John  Landro  is  without  finan- 
cial means  and  owns  no  property  in  Alaska  and 
should  plaintiff  pay  or  be  required  to  pay  the  award 
of  $2577.96  for  temporary  total  disability  from  Oc- 
tober 1,  1948,  to  May  20,  1949,  he  would  be  unable 
to  make  repayment  thereof  should  said  decision  and 
award  thereafter  be  reversed  or  modified  as  to  the 
sum  to  be  paid  him. 

XI. 

That  the  place  where  plaintiff's  said  fishing  oper- 
ations were  conducted  is  now  and  then  was  in  the 
Third  Judicial  Division  of  Alaska  and  within  the 
jurisdiction  of  the  District  Court  for  the  Territory 
of  Alaska,  Division  Number  Three,  at  Anchorage, 
Alaska. 

XII. 

That  plaintiff  will  be  substantially  damaged  un- 
less, pending  final  decision  by  this  court,  sta}^  be 
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granted  of  the  payment  by  plaintiff  to  claimant  of 
the  sum  so  awarded  by  said  decision  and  award  to 
claimant  because  claimant  is  and  would  be  unable 
to  make  refund  thereof  nor  could  plaintiff  by  exe- 
cution or  otherwise  secure  or  enforce  repayment  to 
it  thereof  should  said  decision  and  award  be  either 
suspended,  set  aside  or  modified  as  to  the  sum,  if 
any,  to  be  paid  by  it  to  claimant;  that  plaintiff's 
failure  or  refusal  to  pay  to  claimant  within  20  days 
from  July  28,  1949,  said  sum  so  awarded  to  claimant 
by  said  decision  and  award  subjects  and  will  sub- 
ject it,  unless  said  decision  and  award  be  so  stayed 
pending  final  decision  by  this  court,  not  only  to  be- 
ing charged  with  having  committed  a  misdemeanor 
although  having  no  defense  thereto  and,  upon  con- 
viction thereof,  to  pay  a  fine  of  not  less  than  $50.00 
or  more  than  $500.00,  no  part  of  which  fine  could  it 
recover  and  which  misdemeanor  conviction  would 
not  be  reversible  notwithstanding  that  this  court 
should  later  either  suspend,  set  aside  [6]  or  modify 
said  decision  and  award,  but  also  possibly  to  pay- 
ment of  a  penalty  of  either  10%  or  20%  upon  the 
principal  of  the  sum  so  awarded  to  claimant. 

XIII. 

That  plaintiff  prosecutes  this  its  appeal  in  good 
faith  and  not  with  the  intent  to  fail  or  refuse  to 
pay  to  the  claimant  such,  if  any,  sums  as  may  be 
fimally  awarded  to  him;  but,  it  alleges  that,  so  far 
as  it  is  informed,  the  questions  raised  by  its  appeal 
have  never  been  judicially  determined  by  any  Alas- 
kan court. 
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Wherefore,  the  plaintiff  respectfully  appeals  to 
the  District  Court  for  the  Territory  of  Alaska  for 
the  Third  Judicial  Division  from  said  Decision  and 
Award  so  made  by  the  defendant  Alaska  Industrial 
Board  on  June  28,  1949,  and  prays  that  an  order 
may  be  entered  herein  staying,  pending  final  deci- 
sion in  this  proceeding,  the  payment  of  the  amount 
required  by  said  Decision  and  Award  to  be  paid  by 
it  to  said  John  Landro,  and  that  an  interlocutory 
injunction  may  be  granted  herein  enjoining  the  de- 
fendant the  Alaska  Industrial  Board  and  its  mem- 
bers, namely:  Frank  A.  Boyle,  Territorial  Insur- 
ance Commissioner;  J.  Gerald  Williams,  Attorney 
General  for  Alaska,  and  Henry  A.  Benson,  Territo- 
rial Commissioner  of  Labor,  as  well  as  said  John 
Landro  from  in  any  wise  attempting  to  enforce, 
pending  final  decision  in  this  proceeding,  the  pay- 
ment of  said  amount  by  plaintiff,  and  that  upon  the 
final  hearing  herein  said  Decision  and  Award  of  the 
defendant  Alaska  Industrial  Board  may  be  entirely 
suspended  and  set  aside,  and  for  such  other  and 
further  relief  as  may  be  meet  and  equitable  in  the 
premises. 

Respectfully  submitted, 

R.  E.  ROBERTSON, 

By  /s/  F.  O.  EASTAUGH, 

Of  Attorneys  for  Plaintiff. 

PLUMMER  &  ARNELL, 

/s/  E.  L.  ARNELL, 

Of  Attorneys  for  Plaintiff. 
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United  States  of  America, 
Territory  of  Alaska — ss. 

I,  F.  O.  Eastaugh,  being  first  duly  sworn  upon 
oatli,  depose  and  say:  I  am  agent  of  the  plaintiff 
corporation;  that  I  have  read  the  foregoing  com- 
plaint, know  its  contents  and  they  are  true  as  I 
verily  believe;  that  I  make  this  verification  on  be- 
half of  the  plaintiff  because  no  President,  Treas- 
urer, Secretary  or  other  officer  of  the  plaintiff  is 
now  in  or  a  resident  of  Juneau,  Alaska,  the  place 
where  this  verification  is  made. 

F.  O.  EASTAUGH. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  July,  1949,  in  Juneau,  Alaska. 

[Seal]  M.  E.  MONAGLE, 

Notary  Public  for  Alaska. 

My  Commission  expires  March  1,  1950.  [8] 

EXHIBIT  NO.  I 
DEPOSITION  OF  DE.  A.  BERNARD  GRAY 

called  as  a  witness  on  behalf  of  the  defendant. 

Pursuant  to  stipulation  by  and  between  the  Ap- 
plicant, by  his  attorney,  Henry  Roden,  Esq.,  and 
the  Defendant,  by  its  attorney  R.  E.  Robertson, 
Esq.,  the  deposition  of  Dr.  A.  Bernard  Gray,  called 
as  a  witness  on  behalf  of  the  Defendant  in  the 
above-entitled  matter,  was  taken  on  this  22nd  day 
of  June,  1949,  at  the  hour  of  12:00  o'clock  M.,  at 
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602  Central  Building,  Seattle,  King  County,  Wash- 
ington, before  E.  E.  Lescher,  Notary  Public  in  and 
for  the  State  of  Washington,  residing  at  Seattle ; 

The  Plaintiff  appearing  by  Roe  E.  Jackson,  Esq., 
representing  Henry  Roden,  Esq.,  attorney  for  the 
Applicant ; 

The  Defendant  appearing  by  Robert  V.  Holland, 
Esq.,  (of  Messrs.  Bogle,  Bogle  &  Gates),  appearing 
on  behalf  of  R.  E.  Robertson,  Esq.,  attorney  for  the 
Defendant. 

Thereupon,  the  following  proceedings  were  had, 
and  testimony  given,  to  wit : 

*     *     * 

Mr.  Holland :  Let  the  record  show  that  this  dep- 
osition is  being  taken  pursuant  to  written  stipula- 
tion dated  May  27,  1949,  at  Juneau,  Alaska,  signed 
by  Mr.  Henry  Roden,  Esq.,  Attorney  for  Applicant, 
represented  here  by  Roy  E.  Jackson,  and  signed  by 
R.  E.  Robertson,  Esq.,  attorney  for  the  Defendant, 
represented  here  by  R.  V.  Holland,  of  the  firm  of 
Messrs.  Bogle,  Bogle  &  Gates. 

(It  was  stipulated  by  and  between  the  parties 
through  their  respective  representatives  that  all 
obje<;tions,  except  as  to  the  form  of  the  ques- 
tion, or  the  responsiveness  of  the  answer  be  re- 
served until  the  time  of  the  hearing,  and  that 
the  signature  of  the  witness  to  his  said  deposi- 
tion is  waived,  to  which  the  witness  himsel: 
assented.) 


I 
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DR.  A.  BERNARD  GRAY 

being  first  duly  sworn  as  a  witness  on  behalf  of  the 
Defendant,  was  examined,  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Holland: 

Q.    Will  you  please  state  your  name  ? 

A.     A.  Bernard  Gray. 

Q.     Where  do  you  practice,  Doctor? 

A.     In  the  Stimson  Building,  Seattle. 

Q.    What  type  of  practice  do  you  follow,  if  any? 

A.     Orthopedic  and  Traumatic  Surgery. 

Q.  When  did  you  graduate  from  Medical  School, 
Doctor?  A.     In  1935. 

Q.     What  school? 

A.     The  University  of  Manitoba. 

Q.     What  degree  did  you  obtain  at  that  time  ? 

A.    M.D. 

Q.  Have  you  had  any  medical  training  since  that 
time  at  any  institutions  ? 

A.  Yes,  I  was  intern  at  the  Winnipeg  General 
Hospital.  I  was  a  resident  at  Deer  Lodge,  at  Win- 
nipeg, and  at  the  Sea  View  Hospital  in  New  York. 
I  was  Attending  Orthopedic  Surgeon  for  three 
years  at  the  Permanente  Foundation  Hospital  at 
Oakland,  California.  I  have  been  practicing  my 
specialty  in  Seattle  since  1945. 

Q.  Just  briefly  what  were  your  duties  at  the  Per- 
manente Hospital  in  California,  Doctor? 

A.  I  was  in  charge  of  the  section  handling  frac- 
tures and  injuries. 


12  LihUj,  McNeill  &  Libh'if 

(Deposition  of  Dr.  A.  Bernard  Gray.) 
Exhibit  No.  I — (Continued) 

Q.  Did  you  have  a  staff  under  you  at  that  hos- 
pital ?  A.    Yes. 

Q.     Of  what  did  your  staff  consist"? 

A.  Assistants  in  the  clinic,  and  in  the  wards,  and 
in  the  emergency  room,  and  also  in  the  first  aid 
stations  in  the  shipyards.  This  hospital  was  estab- 
lished to  look  after  100,000  workers  that  [10] 
worked  at  the  Kaiser  Shipyards  in  Northern  Cali- 
fornia. 

Q.     How  many  beds  in  the  hospital? 

A.  We  had  two  hospitals,  totaling  approximately 
400  beds. 

Q.  Did  you  have  occasion  in  your  practice  in 
Seattle  to  examine  or  treat  John  Landro? 

A.     Yes. 

Q.     In  what  way  did  this  man  come  to  you? 

A.  He  was  sent  to  me  following  an  injury  which 
he  sustained  in  Alaska  on  July  6,  1948.  I  first  saw 
him  on  July  23,  1948.  He  stated  that  he  was  in- 
jured on  July  6th,  while  aboard  his  fishing  boat, 
when  he  fell  off  the  top  of  the  centerboard  box  and 
struck  his  lower  back  against  some  planks.  He  said 
that  he  had  considerable  pain  and  returned  to  the 
power  scow  and  did  not  resume  fishing. 

He  further  said  that  the  next  day  he  was  taken 
to  the  cannery.  He  said  that  he  had  considerable 
pain  and  could  not  straighten  up.  He  was  given  hot 
treatments  which  eased  his  pain  somewhat,  and  then 
he  was  sent  from  that  cannery,  the  Ekuk  Cannery, 
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Exhibit  No.  I — (Continued) 

to  Koggiung  Cannery,  where  he  was  seen  by  the 
doctor,  and  where  he  was  treated  by  injections. 

Q.  Is  this  foregoing  part  of  the  history  which 
you  received  from  him  ? 

A.     This  is  what  he  told  me  on  July  23rd. 

Q.  Did  you  receive  any  additional  history  from 
him,  Doctor  *? 

A.  I  may  have  seen  the  accident  report,  but  I 
do  not  have  any  record  of  it  right  now.  He  said 
that  his  back  pain  became  progressively  worse,  and 
he  returned  to  Seattle,  arriving  here  on  July  20, 
1948. 

We  checked  his  past  history.  He  said  that  he  was 
a  fisherman  and  had  been  for  15  years,  and  that 
between  seasons  he  had  been  employed  as  a  Mate  in 
the  Merchant  Marine. 

He  said  that  he  had  had  no  previous  back  trouble  ; 
that  [11]  in  1926  he  had  a  stomach  ulcer  operation, 
and  in  1928  a  compound  fracture  of  the  right  arm. 
He  said  that  he  was  single. 

Q.  Doctor,  what  was  his  condition  at  the  time 
that  you  examined  him,  and  what,  if  any,  com- 
plaints did  he  make  at  that  time  ? 

A.  He  was  up  and  around,  and  he  was  living  at 
a  hotel  in  Seattle.  He  complained  of  a  constant  se- 
vere pain  across  his  lower  back,  and  he  said  that 
he  had  difficulty  in  walking  because  of  this  pain. 
Any  motion  caused  a  stabbing  pain  in  the  right  side 
of  the  lov/er  back,  and  he  said  that  he  could  not 
bend  or  stoop  because  of  this  pain.    He  felt  that 
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he  was  not  getting  any  better.  He  said  that  the 
pain  radiated  up  in  both  hips  and  the  upper  thighs, 
but  there  was  no  numbness  in  his  legs.  He  further 
said  that  coughing  or  sneezing  aggravated  the  back 
pain — the  lower  back  pain,  but  there  was  no  radia- 
tion of  the  pain. 

Q.  Did  you  make  an  examination  of  him  at  that 
time.  Doctor?  A.    Yes,  sir. 

Q.     What  were  the  findings  of  your  examination  ? 

A.  I  noticed  that  he  was  a  somewhat  thin  man 
of  46,  who  appeared  to  be  in  apparent  distress,  and 
who  appeared  to  be  somewhat  older  than  his  stated 
age.  His  height  was  5  feet  10  inches,  and  his  weight 
was  134  pounds. 

The  examination  of  the  head  and  neck  were  essen- 
tially negative.  The  cranial  nerves  were  normal. 
His  teeth  were  in  fair  condition,  and  his  tonsils  had 
been  removed.  There  was  a  good  range  of  painless 
motion  of  the  cervical  spine.  Both  upper  limbs  were 
normal,  except  for  the  right  forearm  where  there 
was  considerable  atrophy  of  the  dorsal  muscles  and 
several  scars  due  to  an  old  compound  fracture. 
Heart  and  lungs  were  negative.  His  blood  pressure 
was  140/84,  which  is  normal.  His  abdomen  was 
negative  except  for  the  scar  from  his  operation. 
There  was  no  hernia. 

An  examination  of  the  back  revealed  that  he  stood 
erect,  [12]  with  considerable  spasm  of  the  muscles 
of  the  lumbar  spine  and  flattening  of  the  lumbar 
curve. 
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Tenderness  was  mainly  localized  to  the  right  ilil- 
lumbar  region. 

On  forward  flexion  with  the  knees  straight,  the 
fingertips  failed  the  floor  by  four  inches,  which  indi- 
cated a  good  range  of  motion,  but  this  aggravated 
the  back  pain,  and  it  was  noted  that  the  lumbar 
spine  remained  fairly  rigid  throughout  this  motion. 

Hyperextension  was  not  particularly  painful,  but 
was  limited  to  about  50  per  cent.  Right  and  left 
lateral  flexion  and  rotation  of  the  spine  were  some- 
what limited  and  painful. 

Straight  leg  raising  was  to  70°  on  each  side,  with- 
out pain,  and  pelvic  rotation  did  not  reproduce  the 
pain. 

There  was  a  full  range  of  motion  of  all  the  joints 
of  the  lower  limbs.  Both  lower  limbs  were  essen- 
tially normal.  Reflexes,  sensation  and  circulation  of 
each  lower  limb  was  normal. 

Q.    Were  any  X-rays  taken*? 

A.  Yes.  I  made  some  radiographs.  These  re- 
vealed no  evidence  of  injury  except  for  some  nar- 
rowing of  the  right  side  of  the  body  of  the  fourth 
lumbar  vertebra  as  compared  to  the  left  side.  How- 
ever, no  fracture  lines  were  visible,  and  the  remain- 
ing vertebrae  were  normal. 

Q.  Doctor,  what  type  of  X-rays  were  those  that 
you  just  referred  to  1 

A.  They  were  X-rays  taken  of  both  views  of  the 
lower  spine. 
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Q.  Were  any  stereoscopic  X-rays  taken  at  any 
time? 

A.  Yes.  I  had  stereoscopic  X-rays  taken  in  the 
Department  of  Radiology  at  the  Providence  Hos- 
pital of  Seattle. 

Q.     Did  you  see  those  X-rays,  Doctor? 

A.    Yes. 

Q.    What  did  they  reveal?  [13] 

A.  These  revealed  that  there  was  no  evidence  of 
any  injury  of  the  fourth  lumbar  vertebra. 

Q.  What,  Doctor,  did  they  reveal  regarding  the 
comment  that  you  made  just  before  this,  that  the 
X-rays  in  the  office  showed  a  slight,  or  were  showing 
a  narrowing  of  the  right  side  of  the  body  of  the 
fourth  lumbar  vertebra? 

A.  These  X-rays  were  seen  by  me,  and  were  seen 
by  the  Radiologist. 

Q.  Speaking  now  of  the  stereoscopic  X-rays, 
what  did  they  reveal  ? 

A.  They  revealed  no  evidence  of  fracture  or 
bone  injury  about  the  body  of  the  fourth  lumbar 
vertebra. 

Q.  After  your  examination  of  them.  Doctor, 
from  which  3^ou  made  the  findings,  about  which  you 
have  just  testified,  that  being  on  the  date  of  July  23, 
1948,  what  was  the  course  of  treatment,  if  any,  that 
you  gave  to  this  man? 

A.  I  advised  hospitalization.  I  admitted  him  to 
the  Providence  Hospital  at  Seattle  on  July  24,  1948 
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— no,  July  23rd.  As  a  matter  of  fact,  he  was  ad- 
mitted on  the  same  afternoon, 

Q.  And  will  you  just  outline  the  course  of  treat- 
ment during  the  period  of  time  that  he  was  in  the 
hospital  % 

A.  He  was  in  the  hospital  between  July  23  and 
July  31.  He  was  treated  by  bed  rest,  by  physio- 
therapy, and  by  application  of  a  lumbar  sacral 
brace.  He  improved  considerably,  and  he  was  al- 
lowed to  leave  the  hospital  after  eight  days,  with 
essentially  no  dis<?omf ort.  However,  after  he  was  up 
and  around,  he  complained  of  some  recurrence  of 
the  low  back  pain,  and  he  was  treated  by  me  in  the 
office  by  injections,  and  physiotherapy  treatments 
were  continued,  as  an  out  patient  in  the  physiother- 
apy department  of  the  Providence  Hospital. 

Q.  During  w^hat  course  of  time  did  these  injec- 
tions and  physiotherapy  treatments  continue? 

A.  He  was  treated  until  October  15,  1948,  at 
which  time  there  had  been  considerable  relief  of  his 
low  back  discomfort.  [14]  His  main  complaint  was 
that  the  back  tired  easily,  and  he  also  developed 
some  complaints  of  pain  throughout  the  upper 
spine,  varying  in  degree  from  time  to  time. 

My  examination  on  October  29,  1948,  indicated 
that  his  condition  had  been  stationary  for  at  least 
four  weeks.  It  was  my  opinion  on  that  date  that 
he  was  fit  to  go  to  work;  that  there  were  no  special 
findings  on  objective  or  subjective  examination  or 
symptoms. 
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Q.  Doctor,  at  that  time  did  you  form  any  con- 
clusion as  to  the  existence  of  any  permanent  partial 
disability  by  reason  of  his  then  condition '? 

A.  Yes.  I  felt  that  the  subjective  symptoms 
represented  a  disability  of  about  10  per  cent,  and  I 
recommended  that  if  his  claim  was  in  order,  it 
could  be  closed  on  such  an  award. 

Q.  Doctor,  during  your  initial  examination,  and 
following  treatment  of  this  man,  did  you  form  any 
conclusions,  or  did  you  make  any  diagnosis  as  to  the 
cause  of  his  complaints  in  his  low  back  area  ? 

A.  Well,  there  was  progress  there  between  the 
time  he  left  the  hospital  and  October  29th. 

I  noted  that  he  developed  a  mild  setback  the  tirst 
week  in  September,  when  he  developed  an  upper 
respiratory  infection  associated  with  inflammation 
of  the  muscles  of  the  upper  dorsal  spine — a  myositis. 

Examination  on  September  30,  1948,  revealed  that 
he  no  longer  was  wearing  his  brace,  and  that  there 
w^as  a  good  range  of  motion,  and  that  there  were  no 
areas  of  tenderness  over  his  lower  spine.  However, 
he  had  areas  of  tenderness  in  his  dorsal  spine. 

Previously  I  had  noted,  on  August  31,  1948,  that 
improvement  had  been  rapid,  with  almost  complete 
relief  of  pain.  The  patient  was  up  all  day;  was 
starting  to  abandon  the  use  of  his  brace,  and  was 
put  on  exercises  to  increase  his  muscles  to  tone  [15] 
so  that  he  could  be  returned  to  work. 

My  diagnosis  in  this  case  was  an  acute  contusion 
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and  strain  of  the  lower  lumbar  spine,  which  oc- 
curred July  6,  1948,  and  which  resulted  in  symp- 
toms which  gradually  subsided,  and  my  diagnosis 
of  his  upper  spine  was  that  it  was  due  to  an  infec- 
tious myositis  or  rheumatism  of  the  muscles  of  the 
dorsal  spine. 

Q.  This  matter  of  the  infectious  myositis  would 
have  no  relation  to  the  history  of  his  accident  which 
occurred  on  July  6,  1949 '^ 

A.     I  am  inclined  to  think  not. 

Q.  And  what  were  the  findings  and  the  condi- 
tions which  you  noted,  or  led  you  to  your  conclusion 
of  the  10  per  cent  partial  disability? 

A.  No  evidence  of  any  disability  in  the  lower 
spine  on  clinical  examination,  and  complaints  of  the 
lower  spine  tiring  more  easily.  In  other  words, 
there  was  no  objective  evidence  of  disability,  and  I 
gave  him  his  award  on  the  basis  of  his  subjective 
symptoms. 

Mr.  Holland:     No  further  questions. 

Cross-Examination 
By  Mr.  Jackson : 

Q.  Doctor,  when  Mr.  Landro  came  to  you  on 
July  23,  1948,  you  said  that  he  was  in  pain  at  that 
time.  Is  that  correct  ?  A.    Yes. 

Q.  And  I  think  you  spoke  or  used  the  term  that 
you  found  muscle  spasm  in  the  spine,  would  you  just 
describe  for  the  record  what  muscle  spasm  is? 
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A.  A  condition  of  excessive  tone  of  the  lumbar 
muscles.  A  condition  where  the  muscles  won't  relax, 
which  signifies  an  attempt  of  the  muscles  to  split  the 
lower  spine  to  relieve  pain,  due  to  motion  of  the 
lower  spine. 

Q.  When  you  observe,  however,  muscle  spasm  in 
the  spine,  you  have  pain  with  it,  is  that  correct  ?  [16] 

A.     In  this  particular  case  it  seems  so. 

Q.  Now,  Doctor,  I  want  to  ask  you  if  on  an 
examination  of  the  X-rays  that  were  taken  you 
found  evidence  of  Mr.  Landro  having  arthritis  of 
the  spine? 

A.  I  noted  that  there  was  a  very  slight  lipping 
of  the  vertebrae.  There  was  a  small  spur  at  the 
margins  of  the  vertebrae.  These  indicated  a  re- 
sponse to  wear  and  tear,  a  so-called  degenerative 
arthritis  of  the  spine,  which  is  in  a  working  man 
a  fairly  normal  recurrence.  The  extent  varies  a 
lot.  It  is  not  a  true  arthritis.  It  is  what  is  more 
accurately  known  as  an  asteo-arthritis,  but  more 
commonly  known  as  hypertrophic  arthritis. 

Q.  And  will  you  tell  us  where  you  observed  that 
in  the  spine.  Doctor — this  arthritis? 

A.  Well,  what  I  observed  was  this  lipping  or 
slight  spur  formation,  and  I  observed  it  at  the 
lower  lumbar  vertebrae. 

Q.  Would  that  be  in  the  region  of  the  fourth 
and  fifth  lumbars?  A.     Yes,  sir. 

Q.  Did  you  find  any  evidence.  Doctor,  of  a 
narrowing   of   the   fifth   intervertebral   disc   space 
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posteriorily  ?  A.     No. 

Q.  Did  you  make  any  determination,  Doctor, 
from  a  study  of  the  X-rays  that  there  had  been,  or 
was,  a  definite  accentuation  of  the  normal  lumbar 
lordosis  with  the  sacrum  approaching  the  horizontal 
position?  A.     No. 

Q.     You  say  that  you  did  not? 

A.     No.  I  did  not. 

Q.    What  was  your  answer?  A.     No. 

Q.  Well,  Doctor,  did  you  make  any  determina- 
tion as  to  the  postural  condition  of  his  spine  at  the 
time  of  your  examination,  or  treatment,  as  to 
whether  or  not  this  spine  at  the  time  you  saw  him, 
or  during  the  course,  or  after  this  injury,  was  nor- 
mal or  abnormal? 

A.  There  were  no  abnormal  lateral  curves  at 
the  time  that  I  first  saw  him.  His  lumbar  curve 
was  somewhat  flattened,  rather  than  accentuated. 
As  his  condition  improved,  he  had  some  increase 
of  the  normal  dorsal  outward  bowing  such  as  are 
seen  on  round-shouldered  people.  There  was  no  evi- 
dence that  his  lumbar  curve  was  particularly  ab- 
normal. 

Q.  Now,  Doctor,  isn't  it  a  fact  that  following 
October  1st, — or  do  you  remember  when  you  stated 
that  you  thought  that  he  was  able  to  go  to  work  ? 

A.  October  29,  1948,  I  noted  that  I  thought  he 
was  fit  to  go  to  work.  I  also  noted  when  I  exam- 
ined him  on  September  30,  1948,  that  I  felt  that 
he  had  made  satisfactory  progress,  that  he  was  fit 
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to  work,  and  that  his  temporary  disability  could 
be  terminated  on  October  1,  1948. 

I  also  noted  that  I  doubted  very  much  that  he 
would  return  to  work,  as  his  usual  occupation  was 
on  board  a  vessel,  and  it  was  my  understanding 
from  him  that  there  were  no  jobs  available  at  that 
time.  However,  there  were  essentially  no  findings 
from  objective  symptoms  of  further  disability. 

Q.  Now,  I  would  like  to  ask  you,  when  it  was 
that  he  was  having  this  trouble  that  3''0U  spoke  of 
in  the  upper  back? 

A.  He  developed  that  during  the  first  week  in 
September,  following  his  cold — he  had  these  com- 
plaints, and  when  he  was  examined  on  October  29, 
1948,  he  had  complaints  of  pain  throughout  the 
upper  back. 

Q.  And  this  pain  did  he  tell  you  had  persisted 
— ^had  been  persisting  all  the  time  % 

A.  Yes.  It  was  never  in  particularly  the  same 
position.  It  varied  in  his  back. 

Q.  But  he  had  pain  during  all  the  time  since  this 
accident?  [18] 

A.  No.  He  had  no  pain  in  his  upper  back  until 
the  first  week  in  September,  which  was  his  first 
complaint  of  pain  in  the  upper  back. 

Q.  Now,  didn't  he  also  tell  you  that  he  had 
pain  in  the  lower  back  all  the  time  that  you  were 
treating  him? 

Mr.  Holland:  This  is  in  the  lower  back,  you 
have  stated? 
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Mr.  Jackson:     Yes,  in  the  lower  back. 

A.  No.  When  I  examined  him  he  said  that  his 
lower  back  was  tired,  and  there  was  some  pain  at 
irregular  intervals.  At  that  time,  there  were  no 
areas  of  tenderness. 

Q.  He  said  that  his  back  was  tired,  but  he  told 
you  that  he  also  was  having  pain,  didn't  he? 

A.  I  note  that  he  complained  of  some  pain  at 
irregular  intervals. 

Q.  And  he  told  you  all  this  time  that  he  had  not 
been  able  to  go  back  to  work,  isn't  that  correct? 

A.  Well,  I  know  that  during  all  this  time  he 
didn't  go  back  to  work. 

Q.  Now,  Doctor,  I  would  like  to  ask  you  this, 
in  March  of  1948.  What  was  the  condition  of  his 
back  then  when  you  saw  him  last  ? 

A.     In  March  of  1949,  you  mean? 

Q.     In  March  of  1949,  I  mean. 

A.  Well,  I  do  not  have  my  daily  record  with 
me,  but  as  I  recall,  he  came  in  some  time  last 
spring  and  said  that  he  had  seen  another  doctor, 
and  he  had  complaints  of  pain.  In  fact,  as  I  recall, 
most  of  his  pain  was  in  his  upper  back.  I  advised 
him  at  that  time  that  once  his  case  was  closed,  it 
might  be  advisable  for  him  to  report  to  the  Marine 
Hospital,  as  he  was  eligible  for  treatment  for  this 
condition. 

I  also  advised  him  that  if  he  wished  he  could  re- 
port to  me  at  my  clinic  at  the  County  Hospital, 
and  I  would  see  that  he  would  get  some  care  if 
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lie  was  not  in  a  position  to  undertake  [19]  private 
care;  that  I  felt  that  his  condition  was  not  related 
to  the  injury. 

Q.  Now,  Doctor,  can  you  tell  us  what  his  trouble 
was  in  March  of  1949,  when  you  told  him  to  go  to 
the  Marine  Hospital  or  Harborview^ 

A.  He  said  that  he  felt  sick.  He  said  that  he 
felt  weak  and  had  rheumatic  pains  that  apparently 
were  generalized. 

Q.  And  you  felt  that  he  was  in  need  of  treat- 
ment at  that  time?  A.     Yes,  sir. 

Q.  And,  Doctor,  did  you  make  any  determination 
when  you  examined  him,  or  treated  him  at  any 
time,  whether  the  injury  had  aggravated  the  arth- 
ritis of  the  spine? 

A.  There  is  no  way  that  I  know  of  whereby  I 
can  make  an  exact  determination  as  to  whether  an 
injury  aggravated  an  arthritis  of  the  spine,  except 
by  subjective  complaints,  or  except  where  there  is 
definite  bone  change,  resulting  from  the  injury. 

Q.  Does  medical  science  recognize  that  an  in- 
jury such  as  Mr.  Landro  had  can  aggravate  an 
arthritis  of  the  spine?  A.     Yes. 

Q.  And,  Doctor,  can  an  injury  such  as  Mr.  Lan- 
dro had,  and  suffering  from  the  pain  that  he  did 
in  this  case  when  he  came  to  you,  and  the  treat- 
ment that  he  was  receiving,  can  that  condition  lower 
his  resistance  and  make  him  more  subject  to  develop 
an  infection  than  an  ordinarily  normal,  healthy 
person?  A.     I  do  not  think  so. 
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Q.     You  do  not  think  so?  A.     No,  sir. 

Q.  Well,  can  lowered  resistance  of  an  individual 
make  him  more  susceptible  to  catch  cold  than  if  he 
is  normal  and  healthy? 

A.  Yes.  That  is,  roughly  speaking  in  regard  to 
what  you  and  I  understand  commonly  by  lowered 
resistance.  [20] 

Q.  Now,  I  would  just  like  to  ask  you  if  this  is 
not  a  fair  question,  that  ever  since  this  accident, 
or  ever  since  he  came  down,  and  on  July  23,  1948, 
down  to  when  you  saw  him  in  March,  he  was  com- 
plaining of  trouble  in  his  back  ? 

Mr.  Holland:  I  think  you  should  relate  that  to 
what  part  of  the  back,  since  you  have  had  testi- 
mony with  reference  to  two  separate  parts. 

Q.  (By  Mr.  Jackson) :  If  he  was  not  complain- 
ing of  pain  and  discomfort  in  the  lumbar  back  dur- 
ing this  w^hole  period. 

A.  Well,  during  the  latter  part  of  my  treat- 
ment, his  symptoms  were  more  or  less  concentrated 
in  his  upper  back  and  not  in  his  lower  back.  Obvi- 
ously, he  had  some  complaints  referable  to  his 
lower  back,  to  the  extent  that  I  felt  that  he  was 
entitled  to  a  permanent  partial  disability  award. 
These  complaints  were  not  marked,  and  they  were 
mainly  subjective. 

Mr.  Holland :  This  period  that  you  are  referring 
to,  then,  in  your  answer,  means  the  period  of  your 
treatment  in  the  fall  of  1948? 
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The  Witness:  Yes.  He  was  not  treated  by  me 
during  1949. 

Q.     (By  Mr.  Jackson)  :     I  see. 

A.  I  saw  him,  and  he  was  having  trouble,  and 
I  wanted  to  see  that  he  got  some  care,  but  he  came 
in  to  see  me  because  he  wanted  my  opinion,  and 
I  told  him  that  I  didn't  think  that  this  related  to 
the  condition  for  which  I  had  treated  him,  and 
I  gave  him  the  best  advice  that  I  could. 

Q.  Doctor,  isn't  it  a  fact  that  in  March  of  1949, 
when  he  came  in  to  see  you  in  the  condition  that 
he  was  in,  he  would  have  a  very  difficult  time 
holding  down  a  job  that  would  require  manual 
work? 

A.    I  am  inclined  to  think  so. 

Q.  Doctor,  I  would  like  to  ask  you  this,  are 
you  the  physician  for  Libby,  McNeill  &  Libby  %  [21] 

A.  I  examine  cases  at  the  request  of — I  ex- 
amine their  injured  men  at  the  request  of  their 
attorneys.  I  do  not  feel  that  I  am  particularly  the 
physician  for  Libby,  McNeill  &  Libby.  I  have 
been  asked  to  examine  these  injured  seamen,  and 
fishermen  and  evaluate  their  disabilities,  and  to 
undertake  treatment,  and  bill  for  whatever  I  do. 

Q.  I  was  going  to  ask  you  also  as  to  whether 
or  not  you  do  examine  men  going  to  Alaska  for 
Libby,  McNeill  &  Libby,  prior  to  the  time  that 
they  go?  A.     Yes,  most  of  them. 

Q.  That  is,  Libby  sends  the  men  over  to  you 
for  examination? 
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A.     I  examine  most  of  them, 

Q.  Do  you  examine  for  any  other  packing  com- 
panies going  to  Alaska?  A.     No. 

Q.  And  how  long  have  you  been  doing  that  work 
for  Libby,  McNeill  &  Libby? 

A.    About  four  years. 

Q.  And  do  you  do  that  work  on  a  retainer  basis, 
or  do  you  get  paid  on  an  individual  basis'? 

A.     I  get  paid  on  an  individual  basis. 

Mr.  Jackson:     That  is  all. 

Redirect  Examination 
By  Mr.  Holland: 

Q.  Doctor,  you  said  in  answer  to  Mr.  Jackson's 
question,  that  an  injury  can  aggravate  an  arthritis 
or  an  arthritic  condition  in  the  spine.  And  I  will 
ask  you  whether  or  not  the  fact  that  the  site  of 
the  injury  is  different  than  that  where  the  arthritis 
is  observed,  or  where  the  symptoms  occur,  whether 
or  not  a  difference  in  the  location  of  those  two  has 
any  relation  to  the  probability  that  the  injury  it- 
self has  aggravated  the  arthritic  condition? 

A.  Yes.  It  has  a  great  deal  to  do  with  the  rela- 
tionship because  [22]  we  have  really  not  much  sci- 
entific basis  to  go  on  that  injuries  aggravate  arth- 
ritis. We  do  know  that  in  far  advanced  cases  of 
hypertrophic  arthritis  that  may  be  causing  those 
symptoms — an  injury  will  cause  symptoms  to  recur. 
But  I  feel  in  those  cases  the  injury  should  directly 
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affect  the  particular  portion  of  the  spine.  I  can- 
not conceive  how  an  injury  to  one  set  of  joints 
will  cause  an  injury  to  another  set  of  joints  with 
hypertrophic  arthritis. 

Q.  Your  term  of  "set  of  joints,"  would  that  be 
applicable  to  the  lower  back  on  the  one  hand,  and 
the  upper  back  on  the  other  hand'? 

A.     That  is  right. 

Q.  Doctor,  you  mentioned  that  the  lipping  and 
the  spurs  which  you  observed  in  the  X-rays  were 
indicative  of  the  degenerative  arthritis  of  the  spine, 
and  that  that  was  a  fairly  normal  occurrence  in 
working  men.  Would  you  state  just  what  that 
arthritis  is?  In  other  words,  what  causes  that 
type  of  arthritis,  and  what  you  mean  by  the  word, 
'^  degenerative'"? 

A.  Well,  the  reaction  to  wear  and  tear  in  the 
spine  causes  the  corners  of  the  vertebrae  in  the 
X-rays  to  show  little  spurs.  These  spurs  are  due 
to  beginning  calcification,  and  bone  formation  in 
the  ligaments. 

These  spurs  vary  from  minute  to  extensive,  and 
occasionally  with  the  adjacent  vertebrae  the  spurs 
will  continue  to  form  a  bridge  of  bone. 

It  is  an  attempt  of  the  body  to  join  up  two  ver- 
tebrae and  take  the  motion  away.  It  is  a  response 
to  wear  and  tear.  It  is  a  normal  occurrence,  and 
it  can  reach  quite  a  marked  stage  without  symp- 
toms. It  is  more  common  in  working  men.  The 
harder  people  work,  the  earlier  they  get  them.   We 
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feel  that  these  changes  to  a  slight  degree  are  nor- 
mal in  people  over  the  age  of  40,  [23]  and,  as  a  mat- 
ter of  fact,  occur  to  this  extent  quite  frequently 
under  the  age  of  40. 

They  are  not  a  true  arthritis.  They  are  not  a 
true  result  of  the  inflammation  of  the  joints. 

Mr.  Holland:     I  have  no  other  questions. 

Recross-Examination 
B}^  Mr.  Jackson: 

Q.  Now,  Doctor,  on  the  subject  of  arthritis,  if 
you  have  an  aggravation  of  arthritis  in  the  lower 
spine,  that  can  also  produce  symptoms  many  times 
in  the  upper  portion  of  the  spine,  isn't  that  true? 

A.  Pain  in  the  lower  spine  can  produce  symp- 
toms elsewhere.  That  is  perfectly  true,  but  I  do  not 
think  that  they  produce  this  type  of  thing,  where 
there  is  pain  and  spasm  and  tenderness  of  the  mus- 
cles of  the  upper  spine  during  the  period  when 
the  condition  in  the  lower  spine  is  subsiding. 

Q.  Well,  would  there  be  a  difference  among  you 
doctors,  as  to  whether  or  not  an  injury  such  as  Mr. 
Landro  had  to  his  spine  could  produce  the  symp- 
toms in  the  upper  spine? 

A.  Well,  obviously,  there  are  differences  of  opin- 
ion in  everything.  All  I  can  give  you  is  my  own 
opinion,  based  upon  examination  and  experience  in 
treating  a  lot  of  back  injuries. 

Mr.  Jackson :     I  think  that  is  all. 
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Mr.  Holland:  That  is  all.  By  the  way,  Doctor, 
will  you  agree  to  the  waiving  of  your  signature 
to  this  deposition? 

The  Witness :     That  is  right,  I  will. 

(Witness  excused.) 
(Deposition  concluded.)  [24] 

CERTIFICATE 

State  of  Washington, 
County  of  King — ss. 

I  hereby  certify  that  on  the  22nd  day  of  June, 
1949,  before  me,  E.  E.  Lescher,  a  Notary  Public 
in  and  for  the  State  of  Washington,  residing  at 
Seattle,  Washington,  at  602  Central  Building,  Se- 
attle, King  County,  Washington,  personally  ap- 
peared, pursuant  to  stipulation,  of  Proctors  for 
the  respective  parties,  beginning  at  the  hour  of 
12:00  o'clock  m..  Dr.  A.  Bernard  Gray,  a  witness 
called  on  behalf  of  the  defendant  in  the  foregoing 
entitled  matter  for  the  purpose  of  taking  his  depo- 
sition ; 

The  plaintiff  appearing  by  Roy  E.  Jackson,  Esq., 
representing  Henry  Roden,  Esq.,  attorney  for  the 
Applicant ; 

The  defendant  appearing  by  Robert  V.  Holland, 
Esq.  (of  Messrs.  Bogle,  Bogle  &  Gates),  appearing 
on  behalf  of  R.  E.  Robertson,  Esq.,  attorney  for 
the  defendant. 


vs.  Alaska  hidustrial  Board,  etc.  31 

(Deposition  of  Dr.  A.  Bernard  G^ray.) 

Exhibit  No.  I— (Continued) 

The  above  witness  being  by  me  first  duly  sworn 
to  tell  the  truth,  the  whole  truth  and  nothing  but 
the  truth,  and  being  carefully  examined,  deposed 
and  said  as  in  the  foregoing  transcript  of  the  depo- 
sition set  out. 

I  Further  Certify  that  the  said  deposition  has 
been  reduced  to  typewriting  under  my  personal  di- 
rection by  a  competent  person,  and  that  said  depo- 
sition is  a  correct  transcript  of  the  testimony  as 
given  by  the  witness;  and  that  the  same  has  been 
retained  by  me  for  the  purpose  of  sealing  up  and 
directing  the  same  to  the  Clerk  of  the  Board  as 
required  by  law. 

I  Further  Certify  That  the  reading  over  to  or 
by  the  said  witness  of  his  said  deposition  were  by 
the  parties  hereto  and  the  witness  himself  expressly 
waived. 

I  Further  Certify  that  I  am  not  of  counsel  or 
attorney  or  proctor  for  either  or  any  of  the  par- 
ties, nor  am  I  interested  in  the  event  of  the  cause. 

Witness  My  Hand  and  Official  Seal  at  Seattle, 
Washington,  this  24th  day  of  June,  1949. 

[Seal]  E.  E.  LESCHER, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle.  [26] 
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EXHIBIT  II 

Alaska  Industrial  Board, 
Territory  of  Alaska 

JOHN  LANDRO, 

Applicant, 
vs. 

LIBBY,  McNeill  &  LIBBY,  a  Corporation, 

Defendant. 

BOARD  DECISION  AND  AWARD 

Pursuant  to  the  application  of  the  above-named 
applicant,  John  Landro  and  a  hearing  by  the  full 
Board,  at  which  time  the  applicant  was  represented 
by  Attorney  Henry  Roden  and  the  defendant  was 
represented  by  Attorney  R.  E.  Robertson,  the  Board 
considered  the  case  on  the  merits  and  finds  as  fol- 
lows: 

Finding  of  Fact 

1.  Applicant,  John  Landro,  was  injured  on  July 
5  and  July  6,  1948,  while  employed  by  defendant 
employer  corporation,  Libby,  McNeill  &  Libby,  at 
Clarks  Point,  Alaska,  as  a  fisherman.  Injury  re- 
sulted from  accident  in  which  applicant  fell  while 
going  between  boat  and  scow  on  July  5,  1948,  and 
again  fell  on  back  in  the  boat  on  July  6,  1948, 
sustaining  an  injury  to  his  back. 

2.  Api^licant  was  given  medical  care  by  Dr.  For- 
tun,  defendant's  doctor  at  Koggiung  and  was  sent 
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to  Seattle  for  further  treatment  by  Dr.  A.  Bernard 
Gray.  Medical  care  was  furnished  and  temporary 
disability  compensation  was  paid  for  the  period  end- 
ing September  30,  1948. 

3.  Subsequent  to  September  30,  1948,  applicant 
required  medical  care  which  he  provided  at  his  own 
expense. 

4.  Examination  by  Dr.  L.  E.  Williams,  appli- 
cant's own  physician,  applicant's  condition  was 
now  fixed  and  rated  his  at  "40%  of  the  maximum 
for  unspecified  permanent  partial  disability."  Con- 
trary opinions  have  been  submitted  by  other  med- 
ical examiners.  [27] 

5.  That  applicant  suffered  Temporary  Total  Dis- 
ability from  July  6,  1948,  to  May  20,  1949. 

6.  That  applicant  was  paid  compensation  from 
August  1,  1948,  through  September  30,  1948,  on  the 
basis  of  $17,176  per  day. 

7.  That  applicant  was  in  good  health  prior  to 
the  injury  and  had  been  working  as  a  fisherman  and 
mate  on  steamships — both  jobs  requiring  consider- 
able physical  activity. 

8.  That  compensation  for  Temporary  Total  Dis- 
ability was  not  paid  from  October  1,  1948,  to  May 
20,  1949. 

9.  That  jurisdiction  of  the  Board,  the  employer- 
employee  relationship  and  the  applicability  of  the 
Alaska  Workmen's  Compensation  Act  was  not  in 
dispute. 
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Considerations   of  Applicable   Law 

1.  The  A.W.C.A.  is  applicable,  the  Board  has 
jurisdiction  and  an  award  may  issue. 

2.  Applicant,  John  Landro,  sustained  personal 
injury  by  accident  arising  out  of  and  in  the  course 
of  his  employment  while  rendering  service  to  de- 
fendant employer,  Libby,  McNeill  &  Libby,  a  cor- 
poration, on  June  5  and  June  6,  1948. 

3.  Applicant  is  entitled  to  compensation  for 
ensuing  Temporary  Total  disability  at  the  rate  of 
65%  of  his  average  daily  wages  of  $17,176  from 
October  1,  1948,  to  May  20,  1949. 

4.  Applicant  is  entitled  to  necessary  medical  ex- 
penses as  provided  by  the  Act. 

Award 

From  the  finding  of  fact  and  consideration  of  ap- 
plicable law  as  aforesaid,  and  the  files  and  records  in 
the  case,  the  Board  hereby  awards  applicant  John 
Landro  the  sum  of  $2,577.96,  which  represents  two 
hundred  thirty-one  (231)  days'  Temporary  [28]  To- 
tal Disability  Compensation,  computed  by  multiply- 
ing $17,176  (average  daily  wage)  by  231  (represent- 
ing the  period  of  disability  October  1,  1948,  to 
May  20,  1949). 

The  applicant's  present  physical  condition  as  to 
any  permanent  Total  Disability  resulting  from  the 
injuries  of  July  5  and  July  6,  1948,  are  in  such 
conflict  as  to  preclude  any  Board  decision  or  award 
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at  this  time  and  therefore  the  Board  directs  the 
applicant  to  present  himself  for  an  independent 
medical  examination  and  rating  to  Dr.  H.  T.  Buck- 
ner,  208  Cobb  Building,  Seattle  1,  Washington.  Cost 
of  said  examination  to  be  borne  by  defendant  em- 
ployer Libby,  McNeill  &  Libby. 

Dated:     June  28,  1949,  at  Juneau,  Alaska. 


Chairman.  Commissioner  of 
Labor. 


FRANK  A.  BOYLE, 
Member, 
Insurance  Commissioner, 

J.  GERALD  WILLIAMS, 
Member, 
Attorney  General. 

Dated:    June  29,  1949,  Juneau,  Alaska. 

I  hereby  declare  this  to  be  a  true  and  correct 
copy  of  the  above  case. 

/s/  HENRY  A.  BENSON, 

Commissioner  of  Labor.  [29] 
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EXHIBIT  III 

Lowell  E.  Williams,  M.D. 

1004  4tli  &  Pike  Bldg. 

Tel.  Eliot  1243 

Seattle  1,  Wash. 

May  20,  1949. 

Roy  E.  Jackson,  Attorney  at  Law, 
American  Building, 
Seattle,  Washington. 

Re:     John  Landro. 

Dear  Mr.  Jackson : 

Mr.  Landro  was  re-examined  today  relative  to  the 
condition  of  the  low  back  resulting  from  injury 
July  6,  1948. 

He  has  received  no  treatment  since  the  last  ex- 
amination, March  19th,  but  has  gained  about  five 
pounds  in  weight.  His  complaints  are  the  same 
as  previously,  and  the  objective  physical  findings 
are  the  same. 

Mr.  Landro  is  able  to  do  light  work,  if  any  were 
available,  but  is  not  able  to  perform  regular  labor. 

I  would  still  estimate  his  disability  as  40%  of 
the  maximum  for  unspecified  permanent  partial  dis- 
abilities. 

Very  truly  yours, 

/s/  L.  E.  WILLIAMS. 

[Endorsed]  :     Filed  July  28,  1949.  [30] 
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STIPULATION  TO  MAKE  JOHN  LANDRO 
PAETY  DEFENDANT 

The  parties  to  the  above-entitled  cause  do  hereby 
stipulate  and  agree  that  one  John  Landro  may 
be  made  a  party  defendant  in  the  said  cause. 

Dated  the  7th  day  of  October,  1949. 

R.  E.  ROBERTSON, 

Attorney  for  Plaintiff. 

J.  C.  WILLIAMS, 

Attorney  for  Defendant, 

By  JOHN  H.  DIMOND, 

Assistant  Attorney  General. 


ANSWER  OF  DEFENDANT 

Comes  the  defendant,  John  Landro,  and  in  an- 
swer to  plaintiff's  complaint  on  file  in  this  cause: 

Denies  each  and  every  the  material  allegations, 
matters  and  things  set  forth  in  paragraph  nine  of 
said  complaint  and  the  whole  thereof. 

HENRY  RODEN, 

Attorney  for  John  Landro. 

Duly  verified. 

[Endorsed] :     Filed  October  26,  1949.  [32] 


38  Lihhy,  McNeill  &  Lihhy 

APPLICATION  FOR  ADJUSTMENT 
OF   CLAIM 

Territory  of  Alaska 

Alaska  Industrial  Board 

Alaska  Workmen's   Compensation   Act 

Note: — Either  party  to  the  dispute  may  apply  to 
the  Board  for  adjustment  of  any  matter  in  differ- 
ence. The  original  application  and  two  copies  for 
the  defendant  must  be  mailed  to  Board  at  Juneau, 
Alaska.  Due  notice  will  thereafter  be  given  of  the 
time  and  place  of  hearing.  Either  party  may  be 
represented  in  person,  by  agent  or  by  attorney. 


JOHN  LANDRO, 

vs. 
LIBBY,  McNeill  &  LIBBY, 


Applicant, 


Defendant. 


Applicant's  address:  c/o  Savoy  Hotel,  Seattle, 
Washington. 

Defendant's  address:  87  Hanlin  Street,  Seattle, 
Washington. 

1.  John  Landro,  age  46,  while  employed  as  Fish- 
erman on  July  5,  1948,  at  Clark's  Point,  Alaska, 
by  Libby,  McNeill  &  Libby,  who  is  subject  to  the 
Act,  sustained  injury  arising  out  of  and  in  the 
course  of  said  employment  as  follows:  Slipped  in 
jumping  from  scow  to  boat  in  rough  water,  strik- 
ing lower  part  of  my  back  on  boat,  causing  severe 
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pain;  on  July  6  again  fell  in  boat  reinjuring  back 
further ;  back  became  very  painful,  had  to  stop  work, 
and  has  resulted  in  severe  injury  in  lower  lumbar 
back,  producing  a  stiff,  painful  back  and  inability 
to  work. 

2.  Injured  left  work  on  July  6,  1948,  and  dis- 
ability continued  to  Present  Time. 

3.  Last  payment  of  compensation  on  9-30-48; 
Last  medical  furnished  by  employer  on  10-15-48. 
Notice  of  Injury  given  employer  on  July  6,  1948. 

4.  Medical  and  surgical  treatment  has  been  ren- 
dered by  Dr.  Bernard  Gray,  Seattle,  Washington; 
and  Company  Doctor  at  Naknek,  Alaska. 

5.  Employe's  wages  were  $63.98  per  day,  work- 
ing Fishermen's  hours  per  day,  6  days  per  week, 
plus  board  of  $1.00  per  day.  Wages  1948  fishing 
season  from  6-25  to  7-22-48,  $1791.35. 

6.  Total  compensation  paid  to  date,  $680.76  for 
a  period  from  8-1-48  to  9-30-48. 

7.  Injured  was  Divorced,  and  had  one  depend- 
ent, as  follows:   John  Landro,  age  16. 

9.  A  question  has  arisen  with  respect  to  the 
liability  of  the  employer  or  insurance  carrier,  or 
the  amount  owed  and  the  reason  for  filing  this  ap- 
plication is:  To  obtain  medical  treatment  and  com- 
pensation for  disability  to  back  resulting  from  said 
injury,  and  when  condition  becomes  fixed  to  rate  the 
permanent  partial  disability. 
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Wherefore,  it  is  requested  that  a  time  and  place 
be  fixed  for  hearing  and  notice  given,  and  that  an 
order  or  award  be  made  granting  such  relief  as 
the  party  or  parties  may  be  entitled  to. 

Dated  at  Seattle,  Washington,  March  24,  1949. 

/s/  JOHN  LANDRO, 
Applicant. 

/s/  ROY  E.  JACKSON, 

Attorney  for  Applicant.  [33] 


Alaska   Workmen's   Compensation   Act 
Territory  of  Alaska 

Alaska  Industrial  Board 

JOHN  LANDRO, 

Applicant, 

vs. 

LIBBY,  McNeill  &  LIBBY, 

Defendant. 

ADMISSION  OF  SERVICE  AND  ANSWER 
TO  APPLICATION 

The  defendant  above  named  for  answer  to  the 
application  herein  respectfully  shows: 

1.  It  is  denied  that  applicant  sustained  an  in- 
jury on  or  about  the  date  set  forth  in  application. 

2.  It  is  admitted  that  both  the   employer  and 
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employee  were  subject  to  the  Alaska  Workmen's 
Comioensation  Act  at  the  time  of  the  alleged  in- 
jury. 

3.  It  is  admitted  that  the  relationship  of  em- 
ployer and  employee  existed  at  the  time  of  injury. 

4.  It  is  admitted  that  at  the  time  of  the  alleged 
injury  the  employee  was  performing  service  arising 
out  of  and  in  the  course  of  employment. 

5.  It  is  admitted  that  Notice  of  Injury  was 
given  employer  as  set  forth  in  application. 

6.  It  is  denied  that  the  applicant  was  tempo- 
rarily disabled  for  the  period  stated  in  the  appli- 
cation. 

7.  It  is  denied  that  the  applicant  was  perma- 
nently disabled  to  the  extent  shown  in  application. 

8.  It  is  denied  that  the  rate  of  wages  as  set  forth 
in  the  application  is  correct.  But  that  his  daily 
average  earnings  or  wages  at  the  time  of  his  in- 
jury were  $17,176  per  day,  and  no  more,  which 
exceeded  his  average  daily  wages  at  other  times  of 
the  year. 

9.  The  defendant  will  insist  that  all  evidence 
must  be  adduced  according  to  legal  rules  for  the 
admission  of  evidence  and  it  is  otherwise  inadmis- 
sible, and  will  object  to  all  ex  parte  evidence  of- 
fered to  prove  or  seek  to  prove  any  of  the  facts 
upon  which  the  claimant  bases  his  claim;  and  the 
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defendant  will  insist  upon  having  a  hearing  before 
the  full  membership  of  the  Board. 

LIBBY,  McNeill  &  LIBBY, 
Defendant. 

By  R.  E.  ROBERTSON,  1 

Attorney  for  Defendant. 

Dated  at  Juneau,  Alaska,  May  26,  1949. 

Copy  received  May  26,  1949. 

HENRY  RODEN, 

For  Claimant.  [34] 
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APPELLANT'S   OBJECTIONS   4,   5,   6  AND   7 
OF  JANUARY  27,  1949 

Comes  now  the  defendant  and  objects  to  the  hear- 
ing at  this  time  on  the  following,  among  other 
grounds : 

4.  That  it  contends  that  evidence  must  be  ad- 
duced in  a  legal  manner,  and  not  ex  parte,  and  is 
entitled  to  the  right  of  cross-examination  of  all 
of  claimant's  witnesses. 

5.  That  it  demands  a  hearing  before  the  full 
board  with  all  members  of  the  board  present. 

6.  That  the  law  does  not  authorize  or  permit 
a  hearing  to  be  held  upon  the  extent  of  alleged 
temporary  disability  and  a  later  hearing  upon  par- 
tial permanent  disability. 

7.  That  claimant  has,  if  any,  only  one  claim. 

Respectfully, 

/s/  R.  E.  ROBERTSON, 

Attorney  for  Defendant. 

Copy  received  June  27,  1949. 

HENRY  RODEN, 

Attorney  for  Claimant.  [35] 
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DEPOSITION  OF  DEFENDANT  LANDRO 

The  following  people  were  present: 

R.  E.  ROBERTSON, 

Defendant's  Attorney.  1 

HENRY  RODEN, 

Applicant's  Attorney. 

HENRY  A.  BENSON, 

Commissioner  of  Labor. 

JOHN  LANDRO, 
Applicant. 

Witness  was  sworn  by  Commissioner  Henry  A. 
Benson. 

Q.     What  is  your  namef 

A.     John  Landro. 

Q.     Where  do  you  live,  Mr.  Landro  % 

A.     1116  Second  Avenue,  Seattle. 

Q.     What  did  you  do  during  the  year  1948? 

A.  1  sailed  part  of  the  time  and  fished  up  in 
Bristol  Bay,  Ekuk  Cannery  from  June  28  till  the 
time  I  got  hurt. 

Q.    Who  did  you  work  for? 

A.    Libby,  McNeill  &  Libby. 

Q.  You  were  hired  by  Libby  under  the  general 
Fishermen's  Union  Agreement? 

A.     That  is  correct. 

Q.  Under  that  contract  they  pay  you  a  certain 
sum  of  money  for  the  season? 

A.  It  is  based  on  the  amount  of  fish  caught  and 
run  money  besides. 
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Q.     When  did  you  get  to  the  cannery  in  1948? 

A.     June  28. 

Q.     When  did  you  start  fishing  *? 

A.     About  6:30  in  the  evening  of  the  28th. 

Q.     You  fished  up  until  when? 

A.     Up  until  July  6,  1948. 

Q.     What  happened  on  that  day? 

A.  On  July  5,  we  fished  all  day  and  came  back 
to  the  tally  scow  at  Clarks  Point  about  6:30  be- 
fore we  got  through  delivering  the  fish.  We  stopped 
to  get  tally  books  and  a  bite  to  eat.  [36]  Meanwhile 
the  tide  changed.  It  was  getting  rougher  by  the 
minute.  The  main  idea  w^as  to  get  away  from  the 
scow  before  we  got  smashed  up.  Jumping  from 
the  scow  to  the  boat,  I  landed  on  the  forecastle 
head  of  the  boat  which  gave  a  heave  which  threw  me 
off  balance  and  landed  on  top  of  the  anchor  on  my 
back.  After  this  I  crawled  down  from  forecastle 
head  into  the  forecastle  after  part  of  the  boat.  V/e 
got  away  from  the  scow  about  50  to  75  yards  and 
anchored  for  the  night. 

I  was  in  great  pain  and  unable  to  navigate. 

Q.     When  you  say  navigate  what  do  you  mean? 

A.  I  mean  to  get  around  in  the  boat  as  walking 
or  crawling,  etc. 

Q.  Was  it  necessary  for  jou  to  jump  off  the 
scow  onto  the  boat  and  why  ? 

A.     Yes,  to  keep  the  boat  from  bemg  smashed  up. 

On  July  6  we  made  a  short  drift  off  the  river 
and  I  had  a  hard  time  to  get  nets  up.    I  was  in 
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constant  pain.  Had  to  crawl  instead  of  walking. 
While  picking  up  nets  and  going  towards  the  back 
of  the  boat  I  again  fell  on  my  back  and  landed 
across  the  fore  and  aft  board  in  the  clear  room. 

Q.  Why  did  you  slip  there  again;  what  caused 
it? 

A.  It  was  rough  and  because  of  my  back  was  in 
such  bad  shape.  I  was  unable  to  keep  from  falling. 
When  we  delivered  fish  I  peved  one  fish  which  al- 
most knocked  me  out.  One  of  the  other  men  had 
to  do  the  rest  of  it. 

We  anchored  away  from  the  barge,  as  it  was 
rough  and  I  was  in  no  condition  to  continue  fish- 
ing.   The  next  morning  we  went  into  the  cannery. 

Q.  What  did  you  do  after  you  got  to  the  can- 
nery? 

A.  Went  to  the  hospital.  I  was  given  heat  treat- 
ments in  morning.  I  was  not  able  to  go  back  to 
work.  I  rested  in  bunkhouse.  I  was  taken  into  the 
hospital  that  evening. 

Q.    How  long  did  you  stay  in  the  hospital? 

A.  From  July  7  till  July  14,  received  heat  treat- 
ments and  pills.  Was  then  taken  into  Koggiung  to 
Dr.  Fortun.  [37] 

Q.     Did  Dr.  Fortun  examine  you? 

A.  I  went  to  the  hospital  and  was  put  to  bed. 
I  was  not  examined  until  next  morning.  He  re- 
moved taping  by  nurse  at  Ekuk,  gave  injections  and 
pills  to  relieve  pain. 

Q.     How^  long  did  you  stay  there? 
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A.     Until  July  19  or  20.  I  left  for  Seattle. 

Q.  What  condition  were  you  in  when  you  left 
Koggiung  ? 

A.  I  was  in  terrible  condition.  It  was  terrible  to 
get  around,  if  I  walked  25  yards  to  mess  room, 
found  it  impossible  to  straighten  up. 

Q.     What  happened  in  Seattle'? 

A.  I  arrived  the  21st  or  22nd.  I  saw  Dr.  Wil- 
liams on  23rd.    I  Dr.  Gray. 

Q.     Dr.  Gray  is  the  insurance  company  doctor? 

A.  That  is  what  I  understand.  He  X-rayed  me 
and  examined  my  back.  The  doctor  told  me  ''you 
have  a  pretty  bad  back  there,"  some  bruises  and 
bump.  He  said  he  could  find  no  fracture.  At  the 
hospital  I  received  injection,  pills  and  physiotherapy 
treatments. 

Q.  Did  you  get  any  relief  from  these  treat- 
ments ? 

A.  About  July  27  I  was  X-rayed  again  at  Provi- 
dence Hospital.  Dr.  Gray  told  me  agam  that  he  did 
not  find  any  fracture  but  it  appeared  that  a  verte- 
bra was  dislocated;  opening  in  one  side. 

Dr.  Gray  told  me  I  would  be  all  right  after  a 
while. 

They  gave  me  injections  and  pills  while  I  re- 
mained there  and  on  July  31,  Dr.  Gray  told  me 
I  could  get  by  staying  at  home  and  coming  in  for 
injections.  This  I  did  for  a  week  and  had  a  ter- 
rible time  getting  around.  Dr.  Gray  sent  me  for 
physiotherapy  and  massage  3  times  a  week  at  Provi- 
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dence  Hospital;  twice  a  week  for  injections  at  Ms 
office.  October  14  discontinued  physiotherapy  and 
injections;  advised  finding  some  light  work.  [38] 

I  tried  to  get  light  but  none  was  obtained. 

I  saw  Dr.  Gray  around  the  end  of  October.  He 
asked  me  to  report  back  in  10  days  or  2  weeks.  I 
reported  back  the  middle  of  November.  Gray  ad- 
vised me  to  go  south  to  a  warmer  climate.  I  went 
to  California  to  get  relief  but  obtained  none. 

January  15,  1949,  back  was  in  bad  shajoe.  I  tried 
to  do  various  light  work  around  the  place  to 
strengthen  my  back.  I  had  sharp  pains  in  the  lower 
back  when  I  attempted  to  pick  up  tools  also  my  legs 
would  buckle  up  on  me  and  I  would  collapse.  That 
happened  3  times  on  street  stepping  off  sidewalk 
and  3  or  4  times  at  the  house  picking  up  tools. 

First  of  February,  1949,  went  to  see  Dr.  Le  Cocq 
for  examination.  He  found  my  back  in  pretty  bad 
shape.  Told  me  that  I  might  have  to  have  an  opera- 
tion. About  the  same  time  I  saw  Dr.  Williams  who 
also  advised  to  have  treatment  as  the  back  was  in 
bad  shape.  I  was  confined  to  the  house  for  three 
weeks  because  of  the  icy  and  slushy  streets.  I 
could  not  get  around.  It  was  between  three  and 
five  weeks. 

I  saw  Dr.  Gray  in  middle  of  March,  said  I  should 
have  some  treatment  but  he  said  he  was  informed 
by  the  Insurance  Company  that  they  would  not  pay 
for  any  more  treatment.  However,  he  said  you 
should  be  entitled  to  some  treatment  at  Harborview 
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Hospital  which  is  run  by  the  county  and  gave  me  a 
note  to  report  there  for  injection  for  physiotherapy 
and  injection  treatment. 

Q.     Did  you  go  down  to  Harborview  HospitaH 

A.  No.  I  neglected  to  go  there.  It  is  a  charity 
hospital.  I  felt  that  insurance  company  should  pay 
the  bills  in  this  case.  I  went  to  a  hot  springs  which 
was  recommended  for  this  type  of  back  injury.  The 
name  of  the  Hot  Spring  was  St.  Martin  in  Oregon. 
I  mean  Washington. 

Was  there  3  weeks  taking  hot  baths  and  massage. 
Helped  [39]  temporarily.  I  returned  to  Seattle  and 
attempted  to  find  light  work  which  I  was  unable 
to  do. 

Q.    What  is  your  condition  at  the  present  time? 

A.  It  is  up  and  down.  It  is  not  good  at  all.  It 
is  such  that  I  could  not  do  any  hard  work  of  pulling. 
There  are  days  that  I  might  be  able  to  do  light  work 
but  other  days  I  couldn't  begin  to  do  any  work  at 
all. 
^,  Q.  Why  can't  you? 
^      A.     Due  to  the  condition  of  my  back. 

Q.     How  are  your  legs  ? 

A.  They  pain  me  walking  and  after  walking 
pains  shoot  down  both  legs.  The  hips  pain  all  the 
time. 

Q.     At  present  time  you  are  wearing  a  brace? 

A.    Yes,  I  am. 

Q.     Who  prescribed  it? 

A.     Dr.  Gray.   Dr.  LeCocq  adjusted  the  brace  at 
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later  date  and  I  have  been  wearing  it  ever  since. 

It  supports  my  back  to  some  extent. 

Q.  How  do  you  get  along  if  you  don't  wear  the 
brace  ? 

A.  I  have  tried  to  walk  across  street  but  it  gives 
more  pains — lower  back  and  hips. 

Q.  What  sort  or  type  of  work  did  you  do  up 
to  this  accident?  A.     Fishing  and  sailing. 

Q,  In  the  first  part  of  1948  what  kind  of  work 
did  you  do? 

A.  Sailing  then,  Liberty  ships  over  to  Germany 
and  Europe. 

Q.  What  kind  of  a  job  did  you  have  at  that 
time? 

A.     At  that  time  I  was  mate — first  mate. 

Q.     What  was  the  kind  and  nature  of  your  work  ? 

A.  First  mate's  duties  includes  upkeep  of  the 
vessel  and  everything  in  general,  tanks,  crating, 
seeing  the  ship  is  in  good  shape  for  loading  and 
unloading  cargo.  You  are  in  and  out  of  the  holds 
while  cargo  is  being  loaded.  [40] 

Q.     Can  you  do  that  kind  of  work  now? 

A.  I  won't  be  able  to  do  this  kind  of  work  since 
injury  I  had  in  Alaska. 

Q.     Why  can't  you  do  it? 

A.  I  haven't  the  strength  to  be  in  and  out  of 
holds  as  my  back  gives  in  on  me  and  my  legs  won't 
allow  me  to  stand  on  them  for  any  period  of  time. 
I  couldn't  crawl  down  into  the  holds  over  tanks  and 
into  bilges  and  what  have  you. 
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Q.  Can  you  do  the  work  of  a  fisherman  as  you 
have  in  the  pasf? 

A.  That  would  be  suicide  for  me  to  go  in  the 
fi.shing  fleet.   I  couldn't  possibly  do  the  work. 

Q.  To  the  best  of  your  judgment  tell  us  how 
much  of  your  earning  ability — your  ability  to  work 
have  you  lost? 

A.  I  don't  know  what  kind  of  light  work  I  can 
do.  Today  I  would  say  I  wouldn't  be  able  to  do 
one-fourth  of  what  I  could  do  previous  to  injury. 

Q.  What  kind  of  light  work  have  you  tried  to 
get? 

A.  I  applied  to  watchman.  I  tried  to  get  job  as 
mate  but  naturally  had  to  explain  about  my  back 
which  would  not  be  able  to  go  in  and  out  of  holds. 
Also  applied  for  checkers  job  on  waterfront.  Tried 
several  factories. 

Q.  Before  this  accident  did  you  ever  suffer  from 
any  disease?  A.     No. 

Q.     Did  you  ever  have  an  accident  before? 

A.     No,  I  didn't. 

Q.  Did  you  ever  have  to  lay  off  from  work  be- 
cause of  sickness?  A.     No. 

Q.  Tell  us  for  the  year  1948  up  until  the  time 
this  accident  happened,  how  much  money  did  you 
earn  ? 

A.  Beginning  of  the  year  making  an  average 
$582.00  a  month.  Decided  to  go  to  navigation  in 
order  to  increase  my  earning  power.  I  spent  about 
2  months  at  this.    At  that  time  I  could  have  [41] 
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shipped   out   with   the   company   I   was   with   but 

decided  to  go  fishing  instead.    Part-time  work  in 

May. 

Q.  How  much  did  Libby,  McNeill  and  Libby  pay 
you  for  the  season? 

A.  $1,972.00  for  the  season  at  Ekuk  cannery 
covering  two  months. 

Q.  How  much  did  you  earn  before  the  season  and 
if  you  had  not  attended  navigation  you  could  have 
earned  how  much"?  A.     $582.00  a  month. 

Q.     What  kind  of  work  did  you  do  in  1947? 

A.     I  was  sailing  as  mate  in  1947. 

Q.     For  the  whole  year? 

A.  For  about  11  months,  I  lost  some  time  chang- 
ing ships. 

Q.     What  was  average  monthly  wages  for  1947? 

A.     $582.00  for  11  months. 

Q.     What  was  average  for  1946? 

A.  (Interruption  by  defendant's  attorney  pro- 
testing this  line  of  questioning.) 

Q.  Did  you  ever  suffer  rheumatism  or  arthritis 
prior  to  this  injury?  A.     No,  I  did  not. 

Q.  Dr.  Fortun  is  the  doctor  that  examined  you 
where  ?  A.     Yes,  at  Koggiung. 

Q.  There  was  one  statement  made  by  the  doctor 
in  his  deposition  that  you  objected  to? 

A.  Yes,  Dr.  Fortun  stated  that  I  receive  physio- 
therapy treatments  at  Koggiung  which  is  not  so. 

Q.     You  have  one  child  under  18  years — how  old  ? 

A.     16  years  old — son. 
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Q.  What  statement  do  you  object  to  of  Dr. 
Fortun  ? 

A.  The  statement  that  I  received  physiotherapy 
treatments  at  Koggiung. 

Q.  Mr.  Landro  is  this  receipt  for  $680.70  com- 
pensation already  paid?  A.     Yes.  [42] 

Q.  Did  you  receive  any  other  check  from  Libby, 
McNeill  &  Libby?  A.     No,  sir. 

Q.     Weren't  there  run  money  of  $1,791.45? 

A.  That  is  correct,  I  didn't  understand  your 
point.  We  were  late  in  arriving  at  the  fishing 
grounds. 

Q.  Libby  paid  you  $1731.45  plus  $150.00  for  sea- 
son's wages?  A.     Yes,  that  is  correct. 

Q.  During  1947,  August,  September  and  October, 
you  worked  as  a  mate  for  Pope  and  Talbot  at 
$582.00  per  month  ?  A.     Yes. 

Q.  For  the  first  half  of  month  of  January,  1948, 
you  worked  for  same  company?  A.     Yes. 

Q.     After  middle  you  went  to  navigation  school? 

A.     That  is  right. 

Q.  During  that  time  you  were  not  earning  any 
wages?  A.     That's  correct. 

Q.  Is  it  not  true  that  during  the  month  of  May, 
1948,  you  worked  as  relief  mate  on  various  vessels 
at  $1.85  per  hour?  A.    Yes. 

Q.  That  was  before  you  left  Seattle  to  go  up  to 
Ekuk  to  fish?  A.    Yes. 

Q.  How  much  did  you  earn  as  relief  mate  at 
$1.85  per  hour? 
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A.     Less  than  $100  during  the  month  of  May. 

Q.  When  you  first  got  off  the  boat  and  went 
ashore  at  Ekuk  Cannery  on  July  6th,  after  you 
slipped  a  second  time,  I  understand  that  you  re- 
ceived treatments  there?  A.     A  nurse. 

Q.     Was  it  Ann  Morgan?  A.     It  might  be. 

Q.  Did  you  tell  the  registered  nurse  at  that  hos- 
pital that  you  became  injured  wrestling  with  the 
nets ;  in  center  table  [43]  of  clearing  room  and  hurt 
my  back  on  board? 

A.     It  could  have  been  in  that  line. 

Q.     Did  you  tell  the  bookkeeper  the  same  story? 

A.    Yes. 

Q.  Did  the  nurse  examine  your  back  at  that 
time? 

A.  I  can't  say  she  examined  it,  she  looked  it 
over. 

Q.  What  kind  of  heat  treatments  did  she  apply 
to  your  back?  .     , 

A.    An  electric  pad  also  massages  and  lamps. 

Q.  This  accident  occurred  on  the  Nushagak 
River  ?  A.    Yes. 

Q.     How  far  off  shore? 

A.     Middle  of  channel  off  Clark  Point. 

Q.     Do  you  fish  a  seven  day  week? 

A.  Now  we  have  time  off,  36  hours  oif  over 
weekend,  24  hours  over  Wednesday. 

Q.     Did  you  fish  in  1947  season?  A.     No. 

Q.  Didn't  Dr.  Gray  advise  you  to  go  to  Harbor- 
view  Hospital  for  an  arthritic  condition? 
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A.  I  hesitated  to  go  down  to  the  county  hospital, 
because  I  thought  that  the  insurance  company 
should  take  care  of  it. 

Q.  Could  you  have  gotten  a  job  on  the  boats 
after  the  fishing  season  ■? 

A.     Yes.   I  feel  sure  I  could  have. 

Q.     How  much  would  you  have  made"? 

A.  $582.00  a  month  or  more.  The  company  I 
formerly  worked  for  would  have  taken  me  back  as 
they  highly  recommended  me. 

Q.  Did  you  get  your  master's  papers  as  a  result 
of  schooling?  A.     Yes. 

(The  defendant's  attorney  stated  that  there 
was  no  dispute  as  to  whether  the  applicant 
could  have  earned  the  amount  of  money  stated.) 

Q.     Have  you  ever  fished  Bristol  Bay  before  ? 

A.  Yes,  this  is  my  sixth  season.  Last  season  was 
in  1939. 

Q.     Did  you  fish  for  Libby  all  the  time  1 

A.     For  different  companies. 

Q.  Did  you  ever  have  an  accident  before  this  or 
have  trouble  with  your  back'?  A.     No. 

Q.     Did  you  ever  have  pain  in  lower  back? 

A.    No. 

Q.    You  haven't  done  any  work  since  accident? 

A.    No. 

Q.  Because  of  the  fact  you  couldn't  find  light 
work? 

A.     Two-thirds  of  the  time  I  couldn't  even  do 

light  work. 
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Q.  Did  Dr.  Le  Cocq  tell  you  that  you  could  do 
light  work  now  that  your  brace  is  fitted  properly  ? 

A.     No. 

Q.  When  did  Dr.  Le  Cocq  say  you  would  be  able 
to  go  back  to  work"?  A.     He  didn't  say. 

Q.     Did  he  recommend  light  work  *? 

A.     No.    He  recommended  treatments. 

Q.     Did  you  see  anyone  except  Le  Cocq "? 

A.     Dr.  Williams. 

Q.     Did  you  notice  any  pain  while  pulling  nets? 

A.     No.   No  pain. 

Q,     Did  you  fall  on  the  back  or  just  fall? 

A.     Yes,  I  fell  on  the  back.  I  hit  the  back. 

Q.  How  many  doctors  have  you  been  to  on  this 
case  %  A.     Four. 

Q.  Did  you  have  an  operation  for  a  peptic  ulcer 
in  1926?  A.    Yes. 

Q.  In  1929  weren't  you  treated  for  compound 
fracture  ? 

A.    Yes.    It  was  so  long  ago  I  had  forgotten  it. 
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DEPOSITION  OF  O.  J.  FORTUN 
Appearances : 
HENRY  RODEN,  ESQ., 
ROY  E.  JACKSON,  ESQ., 
Associate  Counsel, 

For  the  Applicant. 

R.  E.  ROBERTSON,  ESQ., 
ROBERT  V.  HOLLAND,  ESQ.,  of 
BOGLE,  BOGLE  &  GATES, 
For  the  Defendant. 

Deposition  of  Dr.  O.  J.  Fortun,  a  witness  of  law- 
ful age,  taken  on  behalf  of  the  Defendant  in  the 
above-entitled  cause  pending  before  the  Alaska  In- 
dustrial Board,  pursuant  to  oral  agreement  of  coun- 
sel for  the  respective  parties,  before  H.  W.  Boylan, 
a  Notary  Public  in  and  for  the  State  of  Washington, 
at  603  Central  Building,  Seattle,  Washington,  on 
the  23rd  day  of  May,  1949. 

It  was  stipulated  by  and  between  counsel  for  the 
respective  parties  that  all  objections  except  as  to  the 
form  of  questions  or  the  responsiveness  of  the  an- 
swers thereto  are  reserved  until  the  deposition  is 
offered  in  evidence  at  the  time  of  trial. 

O.  J.  FORTUN 

a  witness  called  on  behalf  of  the  Defendant,  being 
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of  lawful  age,  and  being  first  duly  sworn  in  the 
above  cause,  testified  on  his  oath  as  follows : 

Direct  Examination 
By  Mr.  Holland : 

Q.  State  your  name,  please. 

A.  O.  J.  Fortun. 

Q.  Where  do  you  live,  Doctor? 

A.  8509  Greenwood  Avenue. 

Q.  What  is  your  occupation  *? 

A.  Physician  and  surgeon. 

Q.  Where  is  your  place  of  business?  [46] 

A.  8509  Greenwood. 

Q.  You  live  and  work  in  the  same  place? 

A.  No,  I  don't  live  there,  that  is  my  office. 

Q.  You  live  in  Seattle  ? 

A.  Live  in  Seattle,  yes. 

Q.  How  long  have  you  held  a  license  to  practice 

medicine?  A.     About  30  years — close  to  it. 

Q.  Are  you  duly  and  regularly  licensed  to  prac- 
tice in  the  State  of  Washington?  A.     I  am. 

Q.  Where  did  you  obtain  your  medical  degree? 

A.  Chicago. 

Q.  Where  was  that  ? 

A.  I  was  mostly  at  the  University  of  Chicago  but 

I  got  my  diploma  from  Loyola  University. 

Q.  Did  you  take  any  other  education  following 
receipt  of  your  diploma,  Doctor? 

A.  I  had  it  before. 

Q.  Your  previous  education? 

A.  Yes,  I  spent  the  year  1900  at  the  University 
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of  Berlin  and  in  1913  I  spent  half  a  year  in  London 

in  the  hospitals  there. 

Q.     On  those  occasions  were  you  specializing  in 
any  field  at  all,  Doctor?  A.     No,  in  general. 

Q.     General  practice,  yes  ? 

A.     General  practice,  yes. 

Q.     Have  you  been  practicing  since  you  obtained 
your  license?  A.     Yes,  steadily. 

Q.     Was  that  general  practice,  Doctor? 

A.     Yes,  yes. 

Q.     When  did  you  first  work  for  Libby,  McNeill 
and  Libby? 

A.     That  was  in  1947,  because  I  couldn't  find  an 
office  in  Seattle.  [47] 

Q.    And  at  that  time  where  did  you  work  for 
them?  A.     At  Koggiung. 

Q.     Prior  to  that  time  what  had  you  been  doing? 

A.    Been  out  in  one  of  the  clinics  in  Seattle. 

Q.     How   long   had   you  been  with   that   clinic, 
Doctor  ? 

A.     Five  years,  I  think — four  years,  anyhow.  Be- 
fore that  20  years  in  Everett. 

Q.    Prior   to   the   clinic  you  were   20  years  in 
Everett  ?  A.    Yes. 

Q.     Were  you  in  a  clinic  in  Everett  or  by  your- 
self? 

A.     By  myself.  I  had  a  man  with  me  sometimes. 

Q.     Doctor,  do  you  recall  a  Libby  worlanan  dur- 
ing the  1948  season  named  John  Landro  ? 

A.     I  do. 
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Q.     Did  you  examine  or  treat  him  at  any  time  ? 

A.     I  did. 

Q.  In  what  way  did  knowledge  of  this  man's 
condition  first  come  to  you? 

A.  Well,  he  was  sent  from  Ekuk  to  the  hospital 
at  Koggiung  and  I  treated  him — examined  him  and 
treated  him  and  found  that  he  had  a  back  that  was, 
in  a  general  term,  sometimes  called  lumbago  from 
exposure  to  rain  and  cold  wdnds. 

Q.  Was  there  a  hospital,  did  you  say,  at  Kog- 
giung ?  A.    Yes. 

Q.     Who  operated  that  hosi^ital'? 

A.  Well,  it  was  Libby  and  McNeill — I  was  in 
charge  of  it. 

Q.  How  large  was  that  hospital  in  terms  of 
beds? 

A.  Oh,  I  think  12 — I  don't  remember  exactly 
now. 

Q.  When  did  you  make  your  first  examination 
of  Landro  in  relation  to  when  you  first  saw  him  at 
Koggiung  ? 

A.  He  came  in  the  evening  and  that  was  the  14th 
of  July  and  I  think — really,  I  looked  him  over  the 
15th.  [48] 

Q.     The  following  day? 

A.     Yes,  the  following  day. 

Q.  What  was  his  condition  when  he  arrived  at 
Koggiung  as  to  whether  or  not  he  was  ambulatory? 

A.  Well,  he  was  able  to  walk  from  the  plane  to 
the  hospital. 
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Q.  Did  you  give  any  treatment  to  this  man  fol- 
lowing your  examination'?  A.     Yes. 

Q.     State  briefly  what  you  did. 

A.     Salicilates  and  physiotherapy. 

Q.     Over  what  period  of  time,  Doctor? 

A.     About  four  days. 

Q.     During  that  time  where  was  the  man? 

A.     In  the  hospital. 

Q.  Would  you  describe  the  physiotherapy  that 
was  given? 

A.  Well,  of  course,  it  was  mostly  infra-red  light 
and  massage — things  you  give  for  a  sore  back. 

Q.  And  after  the  four-day  period  what  occurred, 
if  anything? 

A.  Well,  he  stated  to  me  he  wasn't  getting  any 
better,  so  I  realized  that  he  wasn't  going  out  fishing 
again  and  I  advised  the  superintendent  to  send  him 
to  the  hospital  to  Seattle  or  whatever  they  wanted. 

Q.  Did  you  form  any  conclusions  at  that  time 
as  to  whether  his  condition  was  from  a  natural  ail- 
ment or  from  injury? 

A.  Well,  I  couldn't  make  out  any  injury  but  the 
man  was  sick — sure  he  was. 

Q.  Did  you  find  any  external  evidence  on  the 
skin  of  any  injury.  Doctor?  A.     No,  I  didn't. 

Q.  Did  you  make  an  examination  for  such  con- 
dition? A.     Yes,  certainly. 

Q.  Following  the  four-day  period,  what  was  done 
with  the  man? 

A.     He  was  sent  to  Seattle,  I  think. 


62  Lihhy,  McNeill  &  Lihhy 

(Deposition  of  O.  J.  Fortun.) 

Q.     Did  you  see  him  at  any  time  after  that  ?  [49] 

A.     No,  no. 

Q.  Did  you  obtain  any  history  at  all,  Doctor,  of 
the  man's  immediate  pasf? 

A.  Well,  so  many  would  come  in  and  claim  they 
fell  down  in  the  boat  where  I  couldn't  find  any 
injury  and  as  a  rule  they  would  go  out  again  and 
continue  fishing. 

Mr.  Holland:  Would  you  mark  this  for  identi- 
fication 1 

(Document  referred  to  marked  Defendant's 
Exhibit  1  for  identification.) 

Q.  Handing  you  what  has  been  marked  Defend- 
ant's Exhibit  1,  would  you  state  what  that  is? 

A.  That  is  the  letter  to  the  office  manager  in 
Seattle  at  the  time  he  left. 

Q.     By  whom  was  that  letter  written? 

A.     That  was  written  by  me. 

Q.  Is  that  the  original  of  the  letter  written  by 
you,  Doctor?  A.    It  is. 

Q.  Is  that  your  signature  down  at  the  foot  of 
that  letter?  A.     It  is. 

Mr.  Holland :  I  will  offer  that  in  evidence  or  you 
may  reserve  your  objections  until  the  time  of  hear- 
ing if  you  wish.   In  any  event  I  will  offer  it  now. 

Mr.  Jackson:  All  right — we  object  to  it  on  the 
grounds  it  is  wholly  immaterial.  The  man's  claim 
was  recognized  by  the  company,  he  was  placed  in 
the  hospital  and  treated  for  an  accident  upon  arrival 
in  Seattle  where  he  spent  a  period  of  time  in  Provi- 
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dence  Hospital  and  Dr.  Gray  has  treated  Mm  for 

an  injury 

Mr.  Holland:  Well,  you  don't  argue  the  case  on 
your  objection.    That  is  all  I  have. 

The  Witness:  Of  course  we  were  handicapped. 
We  didn't  have  any  chance  for  an  X-ray.  [50] 

Cross-Examination 
By  Mr.  Jackson: 

Q.  Doctor,  what  is  that  hospital  up  there — sort 
of  a  first  aid  station? 

A.     Well,  it  is  supposed  to  be  a  little  more. 

Q.     A  little  more?  A.    Yes. 

Q.  And  in  your  practice  here,  what  clinic  were 
you  with,  Doctor  ?  A.     Bridge. 

Q.  And  then  you  couldn't  find  any  office  in  1947 
and  didn't  work  in  1947  except  what  you 

A.  Well,  I  quit  the  clinic  in  the  first  part  of 
1947  and  began  to  look  for  an  office,  then  when  I 
couldn't  find  any  office  I  went  up  for  Libby. 

Q.     How  old  a  man  are  you.  Doctor? 

A.     Oh,  I  am  past  70. 

Q,     You  say  you  are  past  70— how  old? 

A.     74 — exactly. 

Q.  Where  were  you  located  here  in  town  for  the 
Bridge  Clinic? 

A.     That  is  on  Summit  Avenue. 

Q.     Were  you  up  here  with  Dr.  Pieroth? 

A.    Yes. 


64  Lilly,  McNeill  d  Lilly 

(Deposition  of  0.  J.  Fortun.) 

Q.  Now,  Doctor,  when  Mr.  Landro  came  to  you 
on — you  say  July  14th,  1948?  A.     Yes. 

Q.  He  told  you  at  that  time,  did  he,  that  he  had 
had  an  accident? 

A.    He  did.  He  told  me  he  fell  down  in  the  boat. 

Q.     And  injured  his  back? 

A.     Well,  he  had  a  bad  back. 

Q.     He  had  a  bad  back  ?  A.    Yes. 

Q.  Now,  what  facilities  did  you  have  in  that 
hospital — did  you  have  any  facilities  there  to  deter- 
mine whether  or  not  he  had  had  a  spine  injury? 

A.  No,  we  didn't  have  any  X-ray.  We  had  a 
fluoroscope  but  you  see  that  wouldn't  do  any  good 
so  I  didn't  use  it  because  a  man  under  those  condi- 
tions should  have  an  X-ray. 

Q.     You  had  no  X-ray  there?  A.     No,  no. 

Q.  So  I  take  it  then  that  he  had  a  spasm  of 
muscles  in  the  back?  A.     Yes,  I  grant  that. 

Q.     And  he  was  a  pretty  sick  man? 

A.    Well,  I  said  that  he  was  sick. 

Q.  And  he  was  in  bed  practically  the  whole  time 
he  was  there  in  the  hospital? 

A.     Well,  I  wanted  him  to  stay  in  bed. 

Q.  Yes,  and  it  was  a  matter  of  trying  to  improve 
his  condition,  you  felt  rest  was  one  of  the  things 
that  might  improve  his  back  ?  A.     Yes. 

Q.  And  after  he  was  there  four  days  it  ap- 
peared that  he  was  not  improving,  is  that  correct? 

A.     Yes. 

Q.  And  it  was  decided  that  probably  the  best 
thing  to  do  would  be  to  send  him  out? 
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A.     Yes. 

Q.     Where  he  could  get  proper  medical  attention? 

A.     Yes. 

Q.     Is  that  correct? 

A.  Well,  that  was  the  idea,  that  we  couldn't  do 
any  more  for  him. 

Q.  And  you  w^ould  have  to  have  X-rays  taken  to 
determine  what,  if  anything,  could  be  done 

A.     That  is  the  proj^er  thing. 

Q.    to  assist  him?  A.     Yes. 

Q.     Is  that  correct?  A.     Yes.  [52] 

Q.  And  that  is  the  reason  you  recommended  he 
be  sent  out?  A.     Yes. 

Q.  Now,  Doctor,  are  you  a  specialist  in  treating 
spinal  injuries? 

A.     No,  I  don't  claim  to  be  that. 

Q.  And  if  you  have  a  case  that  comes  into  your 
office  that  involves  a  spine  injury,  what  generally 
do  you  do?  A.     Take  an  X-ray. 

Q.     I  mean  do  you  refer  the  case  to  someone  else  ? 

A.     Well,  it  depends  on  what  the  X-ray  shows. 

Q.  Yes,  but  before  you  make  any  determination 
as  to  what  is  wrong  you  have  to  have  an  X-ray 
taken?  A.     Yes,  yes. 

Q.  And  you  don't  just  look  at  a  man's  back  when 
he  comes  in  and  tells  you  he  has  an  injury  ? 

A.  Well,  of  course,  there  are  lots  of  things  that 
indicate  to  us — even  before  we  didn't  have  any 
X-rays  I  was  practicing  medicine  and  I  can  deter- 
mine whether  or  not  a  bone  is  broken  and  naturally 
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the  X-ray  makes  things  so  much  more  simple.  That 
is  why  we  have  to  be  careful  about  our  fingers,  that 
is  why  I  don't  go  out  and  do  any  bricklaying  or 
things  like  that  because  then  the  sensitiveness  of 
the  fingers  wouldn't  be  there.  That  is  why  with  ap- 
pendicitis you  can  determine  those  things  by  touch. 

Q.     Doctor,  do  you  have  any  knowledge  of  arth- 
ritis ?  A.     All  there  is  to  be  known. 

Q.     You  know  everything  there  is  to  be  known? 

A.     Yes,  because  my  wife  has  arthritis. 

Q.     What  effect  does  an  injury  to  the  back  have 
on  arthritis'?  A.     Well,  it  aggravates  it. 

Q.     Aggravates  if?  A.     Yes. 

Q.     And  makes  it  worse?  A.     Yes.  [53] 

Q.     Is  arthritis  a  painful  condition  when  it  is 
aggravated?  A.     Certainly. 

Q.     And  you  can  have  arthritis  if  it  is  dormant 
it  doesn't  cause  you  any  trouble? 

A.     Well,  of  course,  it  causes  a  certain  amount  of 
stiffness  and  inconvenience. 

Q.     Well,  I  mean  if  it  is  not  bothering  you. 

A.     In  the  line  of  pain? 

Q.     That  is  what  I  mean.  A.    Yes. 

Q.     But  if  you  aggravate  it  by  injury  it  can  be- 
come very  painful?  A.    Yes,  yes. 

Q.    You  haven't  had  occasion  to  review  any  of 
the  X-rays  that  were  taken  of  Mr.  Landro? 

A.     No,  I  haven't. 

Q.     You  know  nothing  more  about  this  case  than 
what  you  saw  in  the  first  four  days  ?  A.     No. 
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Q-     That  is  all  you  know  about  it? 

A.     That  is  all  I  know. 

Q.  And  you  felt  that  when  Mr.  Landro  went 
out  from  Alaska  that  he  was  in  need  of  further 
treatment  ? 

A.  Well,  that  was  one  thing  I  didn't  make  up 
my  mind  about. 

Q.  Well,  he  was  in  pretty  bad  shape  when  he  left 
there,  wasn't  he? 

A.  Well,  the  thing  is  he  was  in  about  the  same 
shape  as  when  he  came. 

Q.     I  see — that  is,  he  didn't  improve? 

A.     No,  I  wouldn't  say  that  he  improved. 

Q.  And  he  was  a  jjretty  sick  man  when  he  came 
in  and  a  pretty  sick  man  when  he  came  out? 

A.    Well,  he  was  able  to  walk. 

Q.  But  it  was  very  difficult  for  him  to  get 
around  ? 

A.  Well,  I  don't  say  it  was  so  difficult  for  him 
but  he  [54]  naturally — I  realized  he  was  uncomfort- 
able. Of  course,  we  had  such  nasty  weather  with 
wind  and  rain  and  there  was  so  much  of  that  misery 
among  the  fishermen,  you  see,  at  the  time,  and  I 
told  Landro  that  he  certainly  was  wise  in  quitting 
because  it  was  a  dog's  life  and  he  wasn't  built  for 
being  a  fisherman. 

Q.  Well,  now,  having  had  an  injured  back  as 
he  described  it  to  you,  he  was  in  need  of  treatment, 
there  isn't  any  question  about  that? 

A.     Well,  I  have  no   opinion  just  what  things 
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would  be  after  he  left  there,  you  see,  because  up 
there  it  was  cold  and  dreary  and  miserable  condi- 
tions. 

Q.  But  isn't  this  a  fact,  that  he  was  in  need  of 
treatment  when  he  left  there,  for  his  back? 

A.  Well,  the  treatments  we  had  given  didn't 
seem  to  help  him  any,  so  that  is  why  I  didn't  know 
if  any  treatment  would  do  him  any  good  at  all. 

Q.  But  you  didn't  have  anything  to  treat  him 
with  there? 

A.     I  had  everything  except  X-ray. 

Q.     But  you  didn't  know  what  was  in  his  spine? 

A.  Well,  I  know  everything  there  is  written 
about  arthritis. 

Q.     Well,  I  am  asking  you  this 

A.  But  so  far  as  to  tell  what  was  in  his  spine 
that  is  expecting  too  much,  like  telling  what  is  in 
your  head — I  can't  do  it. 

Q.  I  mean,  without  the  X-ray  studies  you  were 
unable  to  make  a  definite  diagnosis? 

A.  I  was  unable  to  make  out  any  injury,  that's 
right. 

Q.  I  mean  you  were  not  able  to  make  a  definite 
diagnosis  ? 

A.  Well,  I  made  a  diagnosis  in  my  mind  as  far 
as  a  man  might  judge — qualified  me  to  do. 

Q.     Doctor,  what  is  lumbago? 

A.  It  is  inflammation  of  the  muscles  that  have 
to  do  with  the  back  and  when  I  put  my  fingers  on 
those  muscles  I  could  tell  right  away  which  muscle 
it  is  because  they  are  tense,  they  have  lost  [55] 


f 


vs.  Alaska  Industrial  Board,  etc.  69 

(Deposition  of  O.  J.  Fortun.) 

their   elasticity   and   the    tenseness    and    cramping 

causing  a  pinching  of  the  nerve  endings  and  causes 

aching. 

Q.  And  when  the  muscle  becomes  stiff  like  that 
it  is  in  spasm?  A.     Yes. 

Q.     And  that  shows  there  is  a  painful  muscle? 

A.     Certainly. 

Q.  And  when  you  have  an  aggravation  of  an 
arthritis  you  have  painful  muscles,  too? 

A.     Yes,  yes. 

Q.     And  you  have  the  same  type  of  spasm  ? 

A.    Yes. 

Q.     Is  that  correct  ?  A.     Oh,  that  is  correct. 

Mr.  Jackson:     I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Holland : 

Q.  Doctor,  was  any  discussion  had  betw^een  you 
and  the  man,  himself,  concerning  his  leaving  Kog- 
giung  and  returning  to  the  United  States? 

A.  Well,  no,  I  couldn't  say  exactly.  I  just  told 
him  that  if  I  was  in  his  place  I  would  quit,  abso- 
lutely quit  because  it  was  a  dog's  life  to  be  a  fisher- 
man up  there  the  way  it  was,  you  see,  and  I  had  so 
many  of  those  strong,  husky  fellows  even  who  came 
in  with  back  pain  that  he  wasn't  the  only  one. 
Usually  after  a  few  days  we  had  them  out  fishing 
again. 

Mr.  Holland:     I  have  no  further  questions. 

Mr.  Jackson:     That  is  all. 

(Deposition  concluded.)  [56] 
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Certificate 

State  of  Washington, 
County  of  King — ss. 

I,  H.  W.  Boylan,  a  Notary  Public  duly  commis- 
sioned and  qualified  in  and  for  the  State  of  Wash- 
ington, do  certify  that,  pursuant  to  oral  agreement 
ington,  do  hereby  certify  that,  pursuant  to  oral 
agreement  of  counsel  for  the  respective  parties,  there 
came  before  me  on  the  23rd  day  of  May,  1949,  at  1 :00 
o'clock  p.m.,  at  603  Central  Building,  Seattle, 
Washington,  the  following  named  person,  to  wit,  O. 
J.  Fortun,  who  was  by  me  duly  sworn  to  testify  to 
the  truth  and  nothing  but  the  truth  of  his  knowledge 
touching  and  concerning  the  matters  in  controversy 
in  this  cause;  that  he  was  thereupon  carefully  ex- 
amined upon  his  oath  and  his  examination  reduced 
to  writing  under  my  supervision; 

That  the  deposition  is  a  true  record  of  the  testi- 
mony given  by  the  witness;  and  that  the  reading 
over  by  or  to  the  said  witness  of  his  said  deposition, 
and  his  subscription  thereto,  were  by  counsel  for 
the  respective  parties  expressly  waived. 

I  further  certify  that  I  am  neither  attorney  or 
counsel  for,  nor  related  to  or  employed  by,  any  of 
the  parties  to  the  action  in  which  this  deposition  is 
taken,  and  further,  that  I  am  not  a  relative  or 
employee  of  any  attorney  or  counsel  employed  by 
the  parties  hereto  or  financially  interested  in  the 
action. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
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and  affixed  my  notarial  seal  this  23rd  day  of  May, 
1949. 

[Seal]  H.  W  BOYLAN, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

My  commission  expires  March  6,  1950.  [57] 


MINUTE  ORDER  OF  JANUARY  18,  1950 
JOURNAL  No.  19,  PAGE  360 

These  cases  came  before  the  court  for  hearing 
on  plaintiff's  appeal  from  the  decision  of  the  In- 
dustrial Board.  R.  E.  Robertson  appeared  for  plain- 
tiff and  Henry  Roden  appeared  in  behalf  of  the 
claimants.  Mr.  Robertson  argued  plaintiff's  case 
at  great  length,  closing  the  same  at  5 :10  p.m. 
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DISTRICT  COURT'S  OPINION 

R.  E.  ROBERTSON, 

Attorney  for  Plaintiff. 

J.  GERALD  WILLIAMS, 

Attorney  General  of  Alaska. 

JOHN  DIMOND, 

Assistant    Attorney    General    of    Alaska,    for 
Alaska  Industrial  Board,  and 

HENRY  RODEN, 

For  John  Landro,  Defendants. 

This  is  a  proceeding  to  set  aside  an  award  of 
compensation  to  John  Landro  for  temporary  dis- 
ability. 

Finding  that  Landro  injured  his  back  as  a  result 
of  falls  on  July  5th  and  6th,  1948,  and  sustained 
temporary  disability  to  May  20,  1949,  the  Alaska 
Industrial  Board  awarded  him  $2,577.96,  and,  hold- 
ing that  it  was  unable,  in  view  of  the  conflict  in  the 
evidence,  to  make  any  determination  as  to  per- 
manent disability,  the  Board  ordered  a  further  phys- 
ical examination  at  the  expense  of  plaintiff-em- 
ployer. 

The  questions  argued  are: 

(1)  Whether  the  Board  is  empowered  to  order 
the  plaintiff,  as  employer,  to  pay  for  a  medical 
examination  after  the  expiration  of  a  year  from  the 
date  of  the  injury. 
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(2)  Whether  the  Board  may  postpone  deter- 
mining the  degree  of  permanent  disability,  after 
making  an  award  for  temporary  disability;  and 

(3)  Whether  the  findings  of  the  Board  as  to 
temporary  disability  is  supported  by  any  substan- 
tial evidence. 

I  am  of  the  opinion  that  under  Section  43-3-2 
ACLA,  1949,  the  cost  of  examination  ordered  by 
the  Board  must  be  borne  by  it  instead  of  the  plain- 
tiff. 

In  the  absence  of  statutory  jirovision,  the  second 
question  must  be  decided  on  general  considerations. 
It  should  be  borne  in  mind  that  a  proceeding  of  this 
kind  is  sui  generis  and  that  the  primary  purpose  of 
statute  is  to  make  just  provision  by  way  of  compen- 
sation for  disability.  It  may  not,  therefore,  be 
analogized  to  the  ordinary  civil  [59]  action  so  far  as 
postponing  decision  is  concerned.  I  am  of  the  opin- 
ion that  the  Board  is  authorized  to  continue  the 
determination  of  permanent  disability  if  the  evi- 
dence before  it,  or  lack  thereof,  appears  to  warrant 
such  action. 

As  to  the  third  point,  it  may  be  conceded  that  the 
evidence  preponderates  in  plaintiff's  favor;  but  it 
is  settled  that  the  administrative  body  such  as  the 
Alaska  Industrial  Board  is  not  bound  to  accept  the 
opinion  or  theory  of  the  employer's  medical  experts, 
even  though  uncontradicted,  as  against  the  evidence 
of  the  employee.    The  Court  cannot  say  from  an 
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examination  of  the  testimony  of  Landro  that  it  is 
insufficient  to  sustain  the  award. 

GEORGE  W.  FOLTA, 
District  Judge. 

[Endorsed] :     Filed  February  23,  1950. 


JUDGMENT 

This  cause  came  on  regularly  for  hearing  before 
the  Court  on  appeal  by  plaintiff  corporation  from 
a  decision  and  award  rendered  and  made  by  the 
Alaska  Industrial  Board  on  June  28,  1949,  in  a 
proceeding  then  pending  before  said  Board  wherein 
it  awarded  to  the  defendant  John  Landro  tem- 
porary disability  compensation  in  the  sum  of 
$2577.96  for  the  period  from  October  1,  1948,  to 
May  20,  1949,  both  inclusive,  at  the  rate  of  65%  of 
$17,176,  his  average  daily  wage,  or  $11.16  for  231 
days,  which  average  daily  wage  he  earned  prior 
to  sustaining  disability  arising  out  of  and  in  the 
course  of  his  employment  by  plaintiff ;  and 

It  appearing  that  the  defendant  Landro  has  as- 
serted a  claim  not  only  for  temporary  total  dis- 
ability but  also  partial  permanent  disability,  but 
that,  while  no  award  has  been  yet  made  on  the 
partial  permanent  disability  claim,  no  just  reason 
exists  for  delaying  the  entry  of  judgment  sustain- 
ing the  defendant  Board's  award  for  temporary 
total  disability,  it  is  ordered  and  directed  that  judg- 
ment  now    be    entered    sustaining    the    defendant 


vs.  Alaska  Industrial  Board,  etc.  75 

Board's  award  to  the  defendant  Landro  for  tem- 
porary total   disability. 

Now,  Therefore,  upon  consideration  of  the  evi- 
dence submitted  and  the  argument  of  counsel  for 
the  respective  parties  the  Court  finds  that  there  is 
sufficient  evidence  to  suport  the  findings  and 
award  of  the  said  Board  and  the  same  are  hereby 
aifirmed,  and 

It  Is  Ordered,  Adjudged  and  Decreed  that  de- 
fendant John  Landro  do  have  and  recover  of  and 
from  the  plaintiff  the  sum  of  $2577.96  which  became 
due  and  payable  in  monthly  installments  of  $334.80, 
commencing  November  1,  1948,  up  to  and  includ- 
ing May  20,  1949,  together  with  interest  at  the  rate 
of  eight  per  cent  per  annum  on  the  respective 
amounts  from  the  time  the  same  became  due  and 
payable  up  to  the  time  the  same  are  paid,  making 
the  total  sum  of  $2805.00  now  due  and  owing  said 
defendant  John  Landro  from  said  plaintiff,  and 

It  is  further  Ordered,  Adjudged  and  Decree  that 
plaintiff  do  have  and  recover  of  and  from  said 
plaintiff  corporation  all  expenses  incurred  by  him 
for  medical  and  hospital  treatment  by  reason  of 
said  injury  for  the  period  of  one  year  from  and 
after  July  6,  1948,  together  with  his  costs  and  dis- 
bursements herein  including  an  attorney's  fee  in 
the  sum  of  $200.00. 

Done  in  open  court,  at  Juneau,  Alaska,  this  24th 
day  of  March,  1950. 

GEORGE  W.  FOLTA, 
District  Judge. 

[Endorsed]:     Filed  March  24,  1950.  [62] 
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NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  plaintiff  appeals 
to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  that  certain  Final  Judgment  entered 
in  the  above-entitled  cause  on  March  24,  1950. 

Dated  at  Juneau,  Alaska,  this  28th  day  of  March, 
1950. 

R.  E.  ROBERTSON, 

Attorney  for  Plaintiff. 

Copy  received  March  31,  1950. 

HENRY  RODEN, 

Attorney  for  Defendant 
Landro. 

[Endorsed] :     Filed  April  3,  1950.  [63] 


SUPERSEDEAS  ON  APPEAL 

Whereas,  Libby,  McNeill  &  Libby,  the  plaintiff 
corporation  in  the  above  action,  has  appealed  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  that  certain  judgment  rendered 
against  it  in  the  above  action  by  the  District  Court 
for  the  Territory  of  Alaska,  First  Judicial  Divi- 
sion, on  March  24,  1950,  in  favor  of  the  defendant 
John  Landro  for  total  temporary  disability  com- 
pensation of  $2,805.00  under  the  Workmen's  Com- 
pensation Law  of  Alaska,  and  for  all  expenses  in- 
curred by  said  defendant  for  medical  and  hospital 
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treatment  by  reason  of  his  injury  for  the  period 
of  one  year  from  and  after  July  6,  1948,  together 
with  his  costs  and  disbursements  herein  including 
an  attorney's  fee  of  $200.00;  and 

Whereas  said  plaintiff  is  desirous  of  staying  the 
execution  of  said  judgment  so  appealed  from,  and 
the  defendants  have  agreed  that  the  penal  amount 
of  the  supersedeas  shall  be  $3,500.00. 
1  Now,  Therefore,  in  consideration  of  the  premises 
and  such  appeal,  we  Libby,  McNeill  &  Libby,  plain- 
tiff corporation,  as  Principal,  and  the  Maryland 
Casualty  Comj^any,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Maryland 
and  engaged  in  and  authorized  to  engage  in  busi- 
ness in  the  Territory  of  Alaska,  as  Surety,  do 
hereby  jointly  and  severally  undertake  and  prom- 
ise, and  acknowledge  ourselves  bound  in  the  sum 
of  $3,500.00  that  the  plaintiff  corporation  Libby, 
McNeill  &  Libby  will  satisfy  said  judgment  in  full, 
together  with  all  costs,  interest  and  damages  for 
delay,  if  for  any  reason  the  appeal  is  dismissed  or 
if  the  judgment  is  affirmed,  and  will  satisfy  in  full 
such  modification  of  said  judgment  and  such  costs, 
interest,  and  damages,  as  the  ai^pellate  court  may 
adjudge  and  award. 

In  Witness  Whereof  Libby,  McNeill  &  Libby, 
plaintiff  corporation,  as  Principal,  and  Maryland 
Casualty  Company,  a  corporation,  as  Surety,  have 
caused  these  presents  to  be  executed  this  29th  day 
of  March,  1950,  in  Juneau,  Alaska.  [64] 
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Executed  in  the  presence  of: 

EILEEN  ROBERSON, 
F.  O.  EASTAUGH, 
DORA  M.   SWEENEY, 
SHIRLEY  M.  CADY. 

LIBBY,  McNeill  &  LIBBY, 
Principal. 

By  R.  E.  ROBERTSON, 

Its  Attorney  and  Agent. 

MARYLAND  CASUALTY 
COMPANY, 

Surety. 

[Seal]         By  ALLEN  SHATTUCK, 

Its  Attorney-in-Fact  and 
Agent. 

Attest:     Corporate  Seal. 

United  States  of  America, 
Territory  of  Alaska — ss. 

Acknowledged  before  me  this  29th  day  of  March, 
1950,  in  Juneau,  Alaska,  by  R.  E.  Robertson  as  at- 
torney and  agent  of  the  plaintiff  corporation  Libby, 
McNeill  &  Libby  as  its  free  and  voluntary  act  and 
deed  and  by  Allen  Shattuck  as  attorney-in-fact  and 
agent  on  behalf  of  the  Maryland  Casualty  Com- 
pany, a  corporation,  surety,  as  the  latter 's  free  and 
voluntary  act  and  deed. 
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Witness  my  hand  and  the  official  seal  the  day 
and  year  herein  first  written. 

[Seal]  FREDERICK  O.  EASTAUGH, 

Notary  Public  for  Alaska. 

My  Commission  Expires  June  10,  1950. 

Approved  as  to  form,  amount,  and  sufficiency  of 
surety  this  31st  day  of  March,  1950. 

HENRY  RODEN, 

Attorney  for  Defendant  John 
Landro. 

Approved  and  appeal  allowed  this  3rd  day  of 
April,  1950,  at  Ketchikan,  Alaska. 

GEORGE  W.  FOLTA, 
Judge  of  the  District  Court  for  the  Territoy  of 
Alaska,  Division  No.  1. 

[Endorsed] :     Filed  April  3,  1950.  [65] 


STATEMENT  OF  POINTS 

Plaintiff  corporation,  Libby,  McNeill  &  Libby, 
appellant  herein,  intends  to  rely  upon  the  following 
points  on  appeal. 

1.  Under  the  Workmen's  Compensation  Act  of 
Alaska  the  Alaska  Industrial  Board's  findings,  de- 
cision and  award  must  be  based  upon  competent 
evidence  according  to  the  weight  of  such  competent 
evidence,  and  not  upon  ex  parte,  hearsay,  unveri- 
fied,  or  other  incompetent   evidence,   whereas   the 
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Board's  decision  and  award  and  its  findings  herein 
were  based  upon  ex  parte,  liearsay,  unverified,  or 
other  incompetent  evidence  and  therefore  were  not 
conclusive  upon  the  District  Court. 

2.  The  only  competent  evidence  adduced  at  the 
hearing  before  the  Alaska  Industrial  Board  proved 
that  Landro's  total  temporary  disability  ended  on 
October  1,  1948,  to  which  date  he  was  paid  com- 
pensation of  $680.76,  whereas  the  Board's  decision 
and  award  as  well  as  the  District  Court's  judgment 
held  he  also  suffered  total  temporary  disability 
from  October  1,  1948,  until  May  20,  1949,  and  was 
entitled  to  compensation  therefor  of  $2805.00  which 
includes  interest  computed  upon  monthly  payments 
to  March  24,  1950. 

3.  The  only  competent  evidence  adduced  at  the 
hearing  before  the  Alaska  Industrial  Board  proved 
that  Landro  suffered  10%  permanent  disability 
from  an  injury  by  accident  arising  out  of  and  in 
the  course  of  his  employment,  for  w^hich  he  was 
entitled  to  be  paid  compensation,  computed  accord- 
ing to  the  statute,  after  first  crediting  thereon 
$680.76  already  paid  him  as  total  temporary  dis- 
ability compensation,  whereas  the  Board's  deci- 
sion and  award  as  w^ell  as  the  District  Court's  judg- 
ment held  that  Landro's  percentage  of  partial  per- 
manent disability  was  not  established  at  the  hearing 
and  reserved  the  determination  thereof  for  a  fu- 
ture hearing  before  the  Board,  notwithstanding  the 
Workmen's  Compensation  Act  of  Alaska  does  not 
authorize  or  empower  the  Board  to  determine  tem- 
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porary  total  disability  and  to  award  compensation 
therefor  {QQ']  but  to  disregard  the  weight  of  com- 
petent evidence  as  to  percentage  of  permanent  dis- 
ability and  to  reserve  the  determination  thereof  for 
a  future  hearing. 

4.  The  District  Court's  judgment  disregarded 
the  fact  that  the  Alaska  Industrial  Board's  deci- 
sion and  award  and  its  findings  were  based  solely 
xxpoii  ex  parte,  hearsay,  unverified  or  other  incom- 
petent evidence,  and  were  against  the  weight  of 
the  only  competent  evidence  adduced  at  the  hearing 
before  the  Board,  and  were  not  conclusive  upon  the 
Court,  particularly  in  respect  to: 

(a)  Finding  Landro  suffered  total  temporary 
disability  to  May  20,  1949,  instead  of  to  October 
1,  1948,  only. 

(b)  Awarding  Landro  total  temporary  disability 
compensation  of  $2805.00  (which  includes  8%  inter- 
est upon  monthly  payments  computed  to  March  24, 
1950)  to  be  paid  him,  instead  of  fijiding  Landro 
was  entitled  to  no  compensation  except  $680.76  only 
which  had  already  been  paid  him. 

(c)  Finding  that  the  evidence  at  the  hearing 
was  in  such  conflict  that  the  percentage,  if  any, 
of  Landro 's  permanent  disability  could  not  be  de- 
termined, instead  of  finding  that  the  only  compe- 
tent evidence  adduced  at  the  hearing  proved  that 
Landro  suffered  10%  permanent  disability  and  was 
entitled  therefor  to  compensation,  computed  accord- 
ing to  the  statute,  after  first  crediting  thereon 
$680.76  total  temporary  disability  compensation  al- 
ready paid  him. 
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5.  The  Workmen's  Compensation  Act  of  Alaska 
does  not  authorize  or  provide  for  the  award  for 
the  same  injury  to  the  same  employee  not  only  of 
Temporary,  either  partial  or  total,  disability  com- 
pensation but  also  of  permanent,  either  partial  or 
total,  disability  compensation  arising  by  accident 
out  of  and  in  the  course  of  his  employment,  whereas 
the  District  Court's  judgment  as  well  as  the  Alaska 
Industrial  Board's  decision  and  award  allowed  Lan- 
dro,  who  sustained  only  one  injury  in  the  [67]  same 
accident,  total  temporary  disability  compensation 
up  to  May  20,  1949,  but  reserved  the  determination 
of  Landro's  percentage  of  permanent  disability 
to  a  later  hearing  before  the  Board. 

6.  The  District  Court  was  without  jurisdiction 
to  allow  and  assess  an  attorney's  fee  of  $200.00, 
or  any  simi,  to  Landro  for  services  of  his  attorney 
in  the  proceedings   before   that   Court. 

R.  E.  ROBERTSON, 

Attorney  for  Plaintiff 
Appellant. 

Copy  received  April  18,  1950. 

HENRY  RODEN, 

Attorney  for  Defendant  John 
Landro. 

J.  GERALD  WILLIAMS, 

Attorney   General   for   Alaska   and   Attorney   for 
Alaska  Industrial  Board. 

[Endorsed] :     Filed  April  18,  1950.  [68] 
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ALL  DOCKET  ENTRIES  IN  No.  6139-A 

1949 

Aug.    6 — Case  transferred  from  Anchorage. 

Oct.  26 — Defendant's  Answer  filed. 
1950 

Jan.  11 — Motion  to  set  for  hearing  filed. 

Jan.  13 — Minute  Order — Case  set  for  hearing  to 
follow  6075-A  or  about  Wednesday  next. 

Jan.  21— Brief  of  Plaintiff  filed. 

Jan.  18 — Minute  Order — Case  before  Court  for  ar- 
gument on  appeal. 

Jan.  19 — Minute  Order — Argument  continued  on 
Alaska  Industrial  Board  file  filed.  Under 
advisement. 

Feb.  8— Received  from  M.  E.  S.  Brunelle,  Clerk 
at  Anchorage. 

Mar.  16 — Motion  for  Judgment  filed. 

Mar.  24 — Minute  Order — Upon  Claimant's  Motion 
for  Judgment  Court  signed  same.  Court 
set  Supersedeas  Bond  at  $3,500  with 
which  attorney  for  Landro  concurred. 

Mar.  24 — Judgment  filed  and  entered. 

Apr.  3 — Notice  of  Appeal  filed.  Copy  served  on 
Alaska  Industrial  Board. 

Apr.    3 — Supersedeas  on  Appeal  filed. 

Apr.  18 — 2nd  Designation  of  Contents  of  Record  on 
Appeal  and  Statement  of  Points  filed. 
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SECOND  DESIGNATION  OF  CONTENTS  OF 
RECORD  ON  APPEAL 

The  defendant,  John  Landro,  respectfully  sug- 
gests and  requests  that  in  addition  to  the  portions 
set  forth  in  plaintiff-appellant's  "Designation  of 
Contents  of  Record  on  Appeal"  the  following  part 
of  the  evidence  submitted  by  defendant  John  Lan- 
dro  upon  the  hearing  of  this  cause,  be  made  a  part 
of  the  record  on  appeal,  to  wit : 

The  letter  of  Doctor  E.  A.  LeCocq,  dated  Feb- 
ruary 4,  1949. 

/s/  HENRY  RODEN, 

Of  Attorneys  for  Defendant 
John  Landro. 

Copy  received  this  9th  day  of  May,  1950. 

/s/  R.  E.  ROBERTSON, 

Attorney  for  Libby,  McNeill 
&  Libby. 

[Endorsed] :     Filed  May  9,  1950.  [70] 
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LETjTER  OF  DR.  E.  A.  LeCOCQ 

February  4,  1949 

Mr.  Roy  E.  Jackson,  Attorney 
American  Building- 
Seattle  4,  Washington 

Re:  Mr.  John  Landro,  2415  W.  Boston,  Se- 
attle 99,  Wash. 

Dear  Mr.  Jackson: 

This  man  was  examined  today,  February  4th, 
at  your  request.  He  gave  the  following  history: 
He  was  injured  in  Alaska  while  working  for  Libby, 
McNeill  Company,  on  July  5,  1948.  At  that  time, 
he  was  delivering  fish  and  in  jumping  from  his 
boat,  he  fell  striking  the  lower  back.  He  noticed 
immediate  pain  in  the  low  back  but  tried  to  work 
the  next  two  days.  In  order  to  do  so  it  was  neces- 
sary for  him  to  crawl  about  to  accomplish  what- 
ever he  wished  to  do.  Subsequently  he  developed 
bilateral  sciatic  radiation,  worse  on  the  left.  This 
was  noticed  first  in  August  of  1948.  The  intensity 
of  the  pain  has  remained  about  the  same.  He  has 
noticed  no  definite  improvement.  On  coughing  or 
sneezing,  he  notices  definite  aggravation  of  the  pain 
in  the  back  with  no  apparent  radiation.  On  occa- 
sions he  has  radiation  of  the  pain  into  the  hips. 
He  has  never  noticed  numbness  or  tingling  in  either 
leg  or  otherwise,  he  states  he  has  been  in  good  gen- 
eral health.  In  regard  to  work,  he  has  not  been 
able  to  work  since  the  accident. 
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The  past  history  is  essentially  negative,  as  is 
the  family  history.  The  previous  operations  have 
consisted  of  abdominal  surgery  in  1926  for  a  peptic 
ulcer,  most  probably  a  gastro-enterostomy,  and  in 
1929,  treatment  of  a  compound  fracture. 

Examination  revealed  the  pertinent  findings  to  be 
limited  to  the  low  back.  There  was  an  increased 
dorsal  rotundum  involving  the  dorsal  spine.  The 
posture  was  definitely  poor  and  the  normal  lumbar 
lordosis  was  definitely  accentuated,  a  compensatory 
basis  secondary  to  the  above.  In  addition,  there 
was  considerable  muscle  spasm  present  in  the  low 
back.  The  chest  expansion  w^as  2i/{>".  Flexion  of 
the  lumbar  spine  was  definitely  limited  and  guarded. 
Lateral  bending  and  hyperextension  was  quite  pain- 
ful and  limited  also.  Straight  leg  raising  bilater- 
ally was  [71]  not  limited  but  on  the  extremes  of 
this  maneuver  he  noticed  pain  in  the  back  of  rather 
intense  nature.  The  neurological  examination 
throughout  was  essentially  negative.  Upon  com- 
plete back  flattening,  the  patient  noticed  complete 
relief  of  sjrmptoms. 

Radiographs  which  were  made,  consisting  of 
A.  P.  and  lateral  views  of  the  lumbosacral  spine, 
revealed  the  following  Findings:  There  was  a 
definite  accentuation  of  the  normal  lumbar  lordosis 
with  the  sacrum  approaching  the  very  horizontal 
position  .  In  addition,  there  was  narrowing  of  the 
5th  intervertebral  disc  space  posteriorly,  and  hy- 
pertrophic lipping  was  seen  about  the  anterior  mar- 
gins about  the  vertebral  bodies,  predominantly  the 
4th  lumbar. 
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Conclusions  and  recommendations:  This  patient's 
condition  at  the  present  time  is  due  to  an  increased 
dorsal  rotundum  with  secondary  accentuated  com- 
pensatory lumbar  lordosis.  This  is  actually  on  a 
postural  basis  but  has  been  severely  aggravated  by 
his  fall  incurred  on  July  5,  1948.  Therefore,  it  is 
felt  that  his  condition  is  not  fixed  and  that  definite 
further  treatment  is  in  order  at  this  time.  The 
treatment  should  consist  of  application  of  an  ap- 
propriate type  of  three-point  jDressure  brace.  The 
patient  states  that  he  now  has  a  brace  and  we  wish 
to  inspect  this  brace  to  see  whether  it  is  adequate 
or  not.  If  not,  a  Knight  spinal  brace  will  be  nec- 
essary. In  addition,  he  was  instructed  how  to  carry 
out  postural  position. 
P'  If  his  course  is  not  satisfactory  by  conservative 
measures,  then  the  only  alternative  would  be  con- 
sideration of  a  localized  spinal  fusion,  limited  to 
the  lumbosacral  joint. 

Sincerely  yours, 

E.  A.  LeCOCQ, 
M.D. 

DEAL:EMP 

P.  S.  The  patient  brought  his  brace  in  for  in- 
spection today,  February  7th.  This  is  to  be  re- 
fitted to  give  three-point  pressure.  We  also  wish 
to  give  him  some  postural  work  and  would  appre- 
ciate authorization  for  this. 

E.  A.  L.  [72] 
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In  the  District  Court  for  the  Territory  of  Alaska 
Division  Number  Three  at  Anchorage. 

No.  6139-A 

LIBBY,  McNeill  &  LIBBY,  a  Corporation, 

Plaintiff, 

vs. 

ALASKA  INDUSTRIAL  BOARD,  Composed  of 
the  Territorial  Insurance  Commissioner,  At- 
torney General  for  Alaska,  and  the  Territorial 
Commissioner  of  Labor,  and  John  Landro, 

Defendants. 

DESIGNATION  OF  CONTENTS  OF 
RECORD  ON  APPEAL 

Plaintiff  corporation,  Libby,  McNeill  &  Libby, 
appellant  herein,  hereby  designates  the  hereinafter 
mentioned  portions  of  the  record,  proceedings,  and 
evidence,  to  be  contained  in  the  record  on  appeal 
and  requests  the  Clerk  of  the  above  Court,  to 
promptly  prepare  and  under  his  hand  and  the  seal 
of  the  Court  to  transmit  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  a  true  copy  thereof 
in  accordance  with  the  rules  of  the  appellate  court, 
but  to  omit  from  all  papers,  except  this  Designa- 
tion, the  title  of  the  court  and  the  number  and 
title  of  the  cause,  namely: 

1.  This  Designation. 

2.  Complaint  and  Appeal  from  Decision  and 
Award  of  Alaska  Industrial  Board  under  the  Work- 


r 
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men's  Compensation  Act  of  Alaska,  together  with 
the  three  exhibits  thereto  attached,  namely: 

I.  Deposition  of  Dr.  A.  Bernard  Gray. 

II.  Decision  and  Award  of  Alaska  Indus- 
trial Board. 

III.  Letter  of  Dr.  L.  E.  WiUiams  of  May 
20,  1949. 

3.  Stij^ulation  making  Landro  a  party  defend- 
ant. 

4.  Answer  of  defendant  Landro. 

5.  Application  for  Adjustment  of  Claim. 

6.  Admission  of  Service  and  Answer  to  Appli- 
cation. 

7.  Appellant's  Objections  4,  5,  6,  and  7,  of  Jan- 
uary 27,  1949. 

8.  Deposition  of  defendant  Landro. 

9.  Deposition  of  Dr.  O.  J.  Fortun. 

10.  Minute  Order  of  January  18,  1950. 

11.  District  Court's  Opinion. 

12.  Judgment  of  March  24,  1950. 

13.  Notice  of  Appeal. 

14.  Supersedeas  on  Appeal. 

15.  Statement  of  Points  upon  which  appellant 
intends  to  rely,  and  which  are  filed  herewith. 

16.  All  docket  entries. 

/s/  R.  E.  ROBERTSON, 

Attorney  for  Plaintiff- 
Appellant. 

Copy  received  April  18,  1950. 

/s/  HENRY  RODEN, 

Attorney  for  Defendant  John 
Landro. 
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/s/  J.  GERALD  WILLIAMS, 
Attorney   General   for   Alaska   and  Attorney   for 
Alaska  Industrial  Board. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  April   18,   1950. 


CERTIFICATE 

L^nited  States  of  America, 

District  of  Alaska,  Division  No.  1 — ss. 

I,  J.  W.  Leivers,  Clerk  of  the  District  Court  for 
the  Territory  of  Alaska,  First  Division  thereof,  do 
hereby  certify  that  the  foregoing  and  hereto  at- 
tached 72  pages  of  typewritten  matter,  numbered 
from  1  to  72,  both  inclusive,  constitute  a  full,  true 
and  complete  copy,  and  the  whole  thereof,  of  the 
record  prepared  in  accordance  with  the  Designa- 
tion of  Contents  of  Record  on  Appeal  of  Appellant 
on  file  herein  and  made  a  part  hereof,  in  Cause 
#  6139- A,  wherein  Libby,  McNeill  &  Libby,  a  cor- 
poration, is  Plaintiff-Appellant  and  Alaska  Indus- 
trial Board,  et  al.  and  John  Landro  are  Defend- 
ants-Appellees, as  the  same  appears  of  record  and 
on  file  in  my  office ;  that  said  record  is  by  virtue  of 
an  appeal  in  this  cause. 

And  I  further  certify  that  by  stipulation  of  the 
parties  and  with  the  consent  of  the  Court  the  re- 
porting of  this  case  by  the  official  Court  Reporter 
w^as  waived. 
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I  further  certify  that  the  transcript  was  pre- 
pared by  me  in  my  office,  and  that  the  cost  of  prep- 
aration, examination  and  certification  amounting  to 
Thirty-Six  Dollars  and  80/100  has  been  paid  by 
Counsel  for  Appellant. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  the  seal  of  the  above-entitled  court  this 
23rd  day  of  May,  1950. 

J.  W.  LEIVERS, 

Clerk  of  the  District  Court. 

[Seal] :  By  /s/  D.  E.  McIVER, 
Deputy. 


[Endorsed] :  No.  12561.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Libby,  McNeill  & 
Libby,  a  Corporation,  Appellant,  vs.  Alaska  Indus- 
trial Board,  Composed  of  the  Territorial  Insurance 
Commissioner,  Attorney  General  for  Alaska  and  the 
Territorial  Commissioner  of  Labor  and  John  Lan- 
dro.  Appellees.  Transcript  of  Record.  Appeal 
from  the  United  States  District  Court  for  the  Ter- 
ritory of  Alaska,  First  Division. 

Filed  June  1,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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No.  12,561 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


LiBBY,  McNeill  &  Libby  (a  corporation), 

Appellarit, 
vs. 

Alaska  Industrial  Board,  composed  of 

c     the    Territorial    Insurance     Commis- 

j    sioner,  Attorney  General  of  Alaska  and 

I    the  Territorial  Commissioner  of  Labor, 

I    and  John  Landro, 

Appellees. 
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BRIEF  FOR  APPELLANT. 


STATEMENT  OF  PLEADINGS  AND  FACTS. 
A.     JURISDICTIONAL  STATUTES. 

The  Workmen's  Compensation  Act  of  Alaska  (full 
text,  Appendix  A)  provides: 

"Section  15.  Procedure  In  Disputed  Claims. 
If  the  emploj^er  and  the  injured  employee,  or  his 
or  her  beneficiaries,  disagree  in  regard  to  the 
compensation  payable  under  this  Act,  or,  if  they 
have  reached  such  an  agreement,  which  has  been 
signed  by  him,  her  or  them  and  has  been  filed 
with  and  approved  by  the  Industrial  Board  as 
provided  in  Section  6,  and  afterwards  disagree 


k. 


as  to  the  continuance  of  payments  under  such 
approved  agreement,  or  as  to  the  period  for  which 
payments  shall  be  made,  or  as  to  the  amount  to 
be  paid,  or  if  a  dispute  arises  for  any  other  rea- 
son, either  party  may  then  make  application  to 
the  Industrial  Board  for  the  determination  of 
the  matters  in  dispute. 

Ujjon  the  filing  of  such  application,  the  Board 
shall  set  the  date  of  hearing,  which  shall  be  as 
early  as  practicable,  and  shall  notify  the  parties, 
in  the  manner  prescribed  by  the  Board,  of  the 
time  and  place  of  such  hearing.  Such  hearings 
shall  be  held  in  the  district  in  which  such  injury 
occurred,  unless,  for  the  convenience  of  witnesses 
or  other  good  cause,  the  Board  determines  that 
such  hearing  should  l)e  held  elsewhere. 

All  disputes  arising  under  this  Act,  if  not  set- 
tled by  agreement  as  in  this  Act  provided,  shall 
be  determined  by  the  Board;  and  nothing  in  this 
Section  contained  shall  be  construed  to  aft'ect  the 
continuing  jurisdiction  of  the  Board  as  provided 
in  Section  4  nor  to  prevent  such  Board  from 
making  any  investigation  on  its  own  motion. 

The  Industrial  Board,  by  any  or  all  of  its  mem- 
bers, shall  hear  the  parties,  their  representatives 
and  witnesses,  and  shall  determine  the  dispute  in 
a  summary  manner.  The  award  shall  be  filed  with 
the  record  of  the  proceedings,  and  a  copy  thereof 
shall  immediately  be  sent  to  each  of  the  parties." 

Section  43-3-15,  ACLA  1949,  Volume  2. 

The  act  further  provides: 

''Section  16.  Review  By  Full  Board.  If  an 
application  for  review  is  made  to  the  Industrial 
Board  within  ten  days  from  the  date  of  an  award, 


made  by  less  than  all  the  members,  the  full  Board, 
shall  review  the  evidence,  or,  if  deemed  advisable, 
hear  the  parties  at  issue  and  their  repi'esenta- 
tives  and  witnesses  as  soon  as  practicable,  and 
shall  make  an  award  and  file  the  same  with  the 
finding's  of  fact  on  which  it  is  based,  and  shall 
send  a  copy  thereof  to  each  of  the  parties  forth- 
with." 

Section  43-3-16,  ACLA  1949,  Volume  2. 

The  act  further  provides: 

''Section  22.  Court  Review:  Question  of 
Law.  An  award  of  the  Board,  by  less  than  all 
of  the  members,  as  provided  in  Section  15,  if  not 
reviewed  as  provided  in  Section  16,  shall  be  final 
and  conclusive. 

An  award  by  the  full  Board  shall  be  conclusive 
and  binding  as  to  all  questions  of  fact ;  but  either 
party  to  the  dispute,  within  thirty  days  from  the 
date  of  such  award,  if  the  award  is  not  in  accord- 
ance with  law,  may  bring  injunction  proceedings, 
mandatory  or  otherMise,  against  the  Industrial 
Board,  to  suspend  or  set  aside,  in  whole  or  in 
part,  such  order  or  award.  Such  i^roceedings 
shall  be  instituted  in  the  United  States  District 
Court  for  the  District  in  which  the  injury  oc- 
curred. The  orders,  writs  and  processes  of  the 
court  in  such  proceeding  may  run,  be  served, 
and  be  returnable  in  accordance  with  the  rules 
of  said  court,  but  the  return  day  and  hearing 
thereon  shall  not  be  later  than  sixty  days  after 
the  institution  of  such  proceedings.  The  payment 
of  the  amounts  required  by  such  award  shall  not 
be  stayed  pending  final  decision  in  any  such  pro- 
ceeding unless,   upon  application  for  an  inter- 


locutory  injunction,  the  court  on  hearing,  after 
not  less  than  ten  days'  notice  to  the  parties  and 
the  Industrial  Board,  allows  the  stay  of  such 
payments,  in  whole  or  in  part,  where  substantial 
damage  would  otherwise  ensue  to  the  employer. 
The  order  of  the  court  allowing  any  such  stay 
shall  contain  a  sjjecific  finding,  based  upon  evi- 
dence submitted  to  the  court  and  identified  by 
reference  thereto,  that  such  substantial  damage 
would  result  to  the  employer,  and  specifying  the 
nature  of  the  damage.  *  *  *" 

Section  43-3-22,  ACLA  1949,  Volume  2. 

The  act  further  provides: 

"Section  25.  Jurisdiction  of  Court.  No  court 
of  this  Territory,  except  the  United  States  Dis- 
trict Court  on  review,  or  the  United  States  Cir- 
cuit Court  of  Appeals  on  appeal,  shall  have  juris- 
diction to  review,  vacate,  set  aside,  reverse,  cor- 
rect, amend  or  annul  any  order  or  award  of  the 
Industrial  Board  or  to  suspend  or  delay  the  exe- 
cution or  operation  thereof,  or  to  enjoin,  restrain 
or  interfere  with  the  Industrial  Board  in  the  per-, 
formance  of  its  duties." 

Section  43-3-25,  ACLA  1949,  Volume  2. 

Section  1291  of  the  new  Federal  Judicial  Code  pro- 
vides : 

"Section  1291.  Final  Decisions  of  District 
Courts.  The  courts  of  appeal  shall  have  juris- 
diction of  appeals  from  all  final  decisions  of  the 
district  courts  of  the  United  States,  the  District 
Court  for  the  Territory  of  Alaska,  the  United 
States  District  Court  for  the  District  of  the 
Canal  Zone,  and  the  District  Court  of  the  Virgin 


Islands,  except  where  a  direct  review  may  be  had 
in  the  Supreme  Court.    June  25,  1948,  c.  646,  62 
Stat.  929." 
Title  28,  USCA  Judiciary  and  Judicial  Pro- 
cedure, Section  1291. 


B.    PLEADINGS. 

'* Application  for  Adjustment  of  Claim"  filed  with 
Board  by  appellee  Landro,  dated  March  24,  1949  (R. 
38-40). 

''Admission  of  Service  and  Answer  to  Applica- 
tion" filed  with  Board  by  appellant,  dated  May  26, 
1949  (R.  40-42),  in  which  appellant  gave  notice  "The 
defendant  will  insist  that  all  evidence  must  be  ad- 
duced according  to  legal  rules  for  the  admission  of 
evidence  and  it  is  otherwise  inadmissible,  and  will 
object  to  all  ex  parte  evidence  offered  to  prove  or 
seek  to  prove  any  of  the  facts  upon  which  the  claim- 
ant bases  his  claim ;  and  the  defendant  will  insist  upon 
having  a  hearing  before  the  full  membership  of  the 
board."  (R.  41-42). 

Written  objections  (R.  43)  were  also  served  and 
filed  with  the  Board  before  the  hearing  by  Appellant, 
namely : 

"4.  That  it  contends  that  evidence  must  be  ad- 
duced in  a  legal  manner,  and  not  ex  parte,  and 
is  entitled  to  the  right  of  cross-examination  of 
all  of  claimant's  witnesses." 

"5.  That  it  demands  a  hearing  before  the  full 
board  with  all  members  of  the  board  present." 
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*'6.  That  the  law  does  not  authorize  or  permit 
a  hearing  to  be  held  upon  the  extent  of  alleged 
temporary  disability  and  a  later  hearing  upon 
partial  permanent  disability." 

^'7.     That  claimant  has,  if  any,  only  one  claim." 

Appellee  Landro  gave  his  testimony  by  deposition 
(R.  44-56)  on  May  26,  1949,  See  Appendix  B  for 
proof  of  date.  Subsequently  a  hearing  was  held  be- 
fore the  full  Board  (R.  32)  on  June  27,  1949.  Proof 
of  date  see  Appendix  B. 

At  the  hearing  appellee  Landro 's  deposition  (R. 
44-56)  was  received  in  evidence,  in  addition  to  which 
the  Board,  over  appellant's  objections  (R.  41-42;  and 
43),  considered  and  treated  as  evidence  the  unveri- 
fied letters  to  appellee  Landro 's  attorney  of  Dr.  L. 
E.  Williams  of  May  20,  1949  (R.  36),  and  possibly 
also  of  Dr.  E.  A.  LeCocq  of  February  4,  1949  (R. 
85-87). 

At  the  hearing  the  appellant  put  in  e\ddence  the 
deposition  of  Dr.  O.  J.  Fortun  (R.  57-69)  and  of  Dr. 
A.  Bernard  Gray  (R.  11-30). 

The  full  Board  on  June  28,  1949,  made  its  decision 
and  award  (R.  32-35)  in  which  it  found  that  appellee 
Landro  sustained  temporary  total  disability  from 
July  6,  1948,  to  May  20,  1949,  but  that  appellant  had 
l)aid  him  compensation  therefor  only  through  Sep- 
tember 30,  1948,  (R.  33)  and  that  he  was  entitled  to 
further  temporary  total  disability  compensation  of 
$2577.96  for  the  period  from  October  1,  1948,  to  May 


20,  1949,  but  made  no  finding  as  to  any  permanent 
disability  (R.  34). 

Appellant  appealed  from  the  Board  decision  to  the 
District  Court  of  the  Third  Judicial  Division  of 
Alaska,  within  which  division  the  injury  occurred, 
which  Third  Judicial  Division  transferred  the  pro- 
ceedings to  the  First  Judicial  Division  for  trial.  Com- 
plaint and  Appeal  (R.  2-8).    For  transfer,  see  R.  83. 

All  parties  stipulated  that  appellee  Landro  might 
be  made  a  party  defendant  in  the  cause  before  the 
District  Court  (R.  37). 

Appellee  Landro  filed  his  answer  (R.  37)  in  which 
he  denied  the  allegations  of  paragraph  IX  (R.  5-6) 
but  otherwise  did  not  deny  any  of  the  allegations  of 
the  "Complaint  and  Appeal"  (R.  2-8),  so  the  Dis- 
trict Court  tried  the  appeal  as  though  appellee  Landro 
had  demurred  to  appellant's  Complaint  and  Appeal. 

The  Alaska  Industrial  Board  did  not  move  or 
otherwise  plead  to  appellant's  Complaint  and  Appeal. 

After  a  hearing  (R.  71)  before  the  District  Court, 
it  rendered  its  written  opinion  (R.  72-74)  on  Febru- 
ary 23,  1950,  in  which  it  sustained  the  Board's  deci- 
sion and  award. 

The  District  Court  on  March  24,  1950,  entered  its 
judgment  allowing  appellee  Landro  temporary  total 
disability  compensation  of  $2,577.96  (which  with  in- 
terest totalled  $2,805.00)  for  the  period  from  October 
1,  1948,  to  May  20,  1949,  and  also  for  costs  and  dis- 
bursements, including  an  attorney  fee  of  $200.00  (R. 
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74-75),  and  therein  decreed  the  finality  of  said  judg- 
ment as  to  such  temporary  total  disability  compensa- 
tion (R.  74). 

Appellant  gave  notice  of  appeal  on  March  28,  1950, 
and  filed  on  April  3,  1950  (R.  76). 

Ajjpellant  made  and  filed  its  supersedeas  on  appeal 
which  was  approved  as  to  form,  amount,  and  suffi- 
ciency of  surety  by  appellee  Landro  and  was  ap- 
proved and  the  appeal  allowed  on  April  3,  1950,  by 
the  judge  of  the  District  Court  (R.  76-79). 

Appellant  served  and  filed  its  Statement  of  Points 
on  April  18,  1950  (R.  79-82). 

Appellant  served  and  filed  its  designation  of  con- 
tents of  the  record  on  appeal  on  April  18,  1950,  (R. 
88-89). 

Appellee  Landro  by  designation  (R.  84)  included 
in  the  record  the  unverified,  ex  parte  letter  of  Dr. 
LeCocq  of  February  4,  1949  (R.  85-87). 


C.    FACTS. 

Appellee  Landro,  while  employed  by  Lil^by,  Mc- 
Neill &  Libby,  as  a  fisherman  at  its  Ekuk  salmon  can- 
nery, Bristol  Bay,  Avhich  is  in  the  Third  Judicial 
Division  of  Alaska,  on  July  5,  1948,  sustained  an  in- 
jury arising  out  of  and  in  the  course  of  his  employ- 
ment when  he  slipped  in  jumping  from  a  scow  to  a 
boat  in  rough  weather  (R.  38-39;  also  44-45). 


Appellant  at  that  time  was  engaged  in  the  opera- 
tion of  a  salmon  cannery  at  Ekuk,  Alaska,  and  had 
in  its  employ  three  or  more  employees  (R.  2-3). 

Appellee  Landro's  evidence  consisted  of  his  own 
testimony  (R.  45-56),  and  of  Dr.  L.  E.  Williams'  let- 
ter of  May  20,  1949,  to  attorney  Roy  E.  Jackson  (R. 
36)  and  of  Dr.  E.  A.  Le  Cocq's  letter  of  February  4, 
1949,  to  attorney  Jackson  (R.  85-87). 

Appellant's  evidence  consisted  of  Dr.  O.  J.  For- 
tun's  deposition  (R.  57-69),  and  Dr.  A.  Bernard 
Grray's  deposition  (R.  11-30). 

The  Board  rendered  its  decision  and  award  on  June 
28,  1949  (R.  35),  but  notice  thereof  was  not  given  to 
appellant  until  July  8,  1949  (R.  5).  The  Complaint 
and  Appeal  was  filed  with  the  Clerk  of  the  District 
Court  of  the  Third  Judicial  Division  on  July  28,  1949 
(See  Appendix  B),  and  was  filed  upon  transfer 
thereto  by  the  Clerk  of  the  District  Court  of  the  First 
Judicial  Division  on  August  6,  1949  (R.  83). 

Final  judgment  was  entered  by  the  District  Court 
of  the  First  Judicial  Division  on  March  24,  1950, 
awarding  the  appellee  Landro  temporary  disability 
compensation  of  $2,577.96,  which  with  interest  then 
amounted  to  $2,805.00  (R.  74-75),  the  appellant  hav- 
ing paid  Landro  $680.76  prior  to  the  filing  of  his 
claim  (R.  39). 
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QUESTIONS  PRESENTED. 

Appellant's  '^Statement  of  Points"  (R.  79-82) 
makes  six  points  upon  which  appellant  relies,  but 
which  appellant  believes  can  be  presented  by  two 
^juestions  inasmuch  as  appellant,  upon  further  con- 
sideration thereof,  doubts  it  can  herein  raise  that  in- 
ferentially  involved  by  the  Board's  reservation  until 
some  indefinite  future  date  whether  or  not  appellee 
Landro  suffered  any  permanent,  either  partial  or 
total,  disability  because  seemingly  that  question 
should  be  raised  when  and  if  the  Board  makes  such 
a  determination. 

Neither  of  these  two  questions,  so  far  as  appellant 
is  informed,  has  ever  been  presented  either  to  this 
or  to  the  lower  court,  except  in  what  might  be  termed 
the  companion  case  No.  12562  of  this  Court. 

The  first  of  these  questions  was  presented  at  the 
hearing  before  the  Board  by  appellant's  "Admission 
of  Service  and  Answer  to  Application"  and  also  by 
its  written  Objections  filed  with  the  Board  (R.  43) 
and  in  the  District  Court  by  Appellant's  "Complaint 
and  Appeal,"  particularly  by  Paragraph  IX  thereof 
(R.  5-6),  the  allegations  of  which  Paragraph  IX  were 
put  in  issue  by  appellee  Landro 's  Answer  (R.  37). 

First — Appellant  contends  that  the  Workmen's 
Compensation  Act  of  Alaska  (Full  text,  Appendix 
A)  does  not  authorize  the  Board  to  base  its  Findings, 
Decision  and  Award  upon  Ex  parte,  hearsay,  unveri- 
fied, or  other  incompetent  evidence. 
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This  rule  is  supported  by  many  decisions,  herein- 
after cited,  and,  inasmuch  as  the  Board's  Findings, 
Decision  and  Award  Avere  based  solely  upon  ex  parte, 
hearsay,  unverified,  or  other  incompetent  evidence, 
those  Findings  were  not  conclusive  upon  the  District 
Court;  hence,  it  should  have  based  its  Judgment  upon 
the  only  competent  evidence  that  was  adduced  at  the 
hearing  before  the  Board  and  modified  the  Board's 
Findings  to  adjudge  that  appellee  Landro's  tempo- 
rary total  disability  ended  October  1,  1948,  and  that 
he  sustained  no  permanent  disability  as  a  result  of 
the  accidental  injury  upon  which  he  based  his  claim. 

Second — Appellant  contends  that  the  District  Court 
for  the  Territory  of  Alaska  has  no  jurisdiction  to 
allow,  in  a  review  before  it  on  appeal  of  the  Alaska 
Industrial  Board's  Finding,  Decision  and  Award,  an 
attorney  fee  to  the  successful  litigant  in  that  appeal; 
hence,  that  the  District  Court  erred  in  its  Judgment 
(R.  75)  in  adjudging  that  appellant  should  pay  ap- 
pellee Landro  an  attorney  fee  of  $200.00. 

Appellant  submits  the  Workmen's  Compensation 
Act  of  Alaska  (Full  text — Appendix  A)  is  a  special 
procedural  Act  and  that  the  only  compensation  pay- 
able to  an  injured  employee  is  that  specified  by  the 
Act;  hence,  that  allowance  of  costs  with  ''a  reasonable 
attorney's  fee  to  be  fixed  by  the  Court,"  under  Sec- 
tion 55-11-55,  ACLA  1949,  Volume  3,  is  inapplicable; 
and  that  the  amount  of  an  attorney's  fee  of  $200.00 
would  constitute  additional  comj^jensation  which  is  not 
authorized  by  the  Act. 
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This  question  was  raised  by  oral  exception  to  the 
Judgment  and  by  serving  and  filing  appellant's  State- 
ment of  Points  (Point  6,  R.  82). 


ARGUMENT. 
(A)  AWARD  MUST  BE  BASED  UPON  COMPETENT  EVIDENCE. 
Question  1  (Points  1-5,  R.  79-82). 

As  early  as  May  26,  1949,  both  the  Board  and  the 
appellee  Landro  were  informed  by  appellant  by  de- 
mand therefor  made  by  the  latter  in  its  Answer  (R. 
40-42)  that  appellant  would  insist  that  all  evidence 
be  adduced  according  to  legal  rules  for  the  admission 
of  evidence  or  that  it  would  otherwise  be  inadmissible 
and  object  to  all  ex  parte  evidence  offered  to  prove 
or  seek  to  prove  any  of  the  facts  upon  which  the  ap- 
pellee Landro  based  his  claim. 

Furthermore,  at  the  hearing  appellant  served  and 
filed  its  written  objections  to  the  same  effect,  and  also 
that  the  Board  was  not  authorized  to  hold  a  hearing 
upon  the  extent  of  alleged  temporary  disability  and 
a  later  hearing  upon  the  ciuestion  of  partial  perma- 
nent disability,  and  that  the  appellee  Landro  had,  if 
any,  only  one  claim  (R.  43). 

The  Board's  Findings  that  appellee  I^andro  had 
been  totally  temporarily  disabled  from  July  5,  1948, 
to  May  20,  1949,  that  is  the  period  thereof  from  Oc- 
tober 1,  1948,  to  May  20,  1949,  and  was  entitled  to 
temporary   disability   compensation  of  $2,577.96   for 
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the  period  from  October  1,  1948,  to  May  20,  1949  (R. 
34),  affirmed  by  Judgment  (R.  75),  is  not  based  upon 
any  legal  or  competent  evidence. 

To  the  contrary  it  was  based  solely  upon  either  ex 
parte  or  hearsay  evidence. 

Appellee  Landro's  only  evidence  was  his  personal 
testimony  (R.  44-56)  and  an  unverified  ex  parte  letter 
to  Landro's  attorney  of  Dr.  Williams  of  May  20,  1949 
(R.  36),  and  possibly  the  Board  also  considered  Dr. 
Le  Cocq's  unverified  ex  parte  letter  to  Landro's  at- 
torney of  February  4,  1949  (R.  85). 

Landro  gave  his  oral  testimony  by  deposition  (R. 
44-56)  before  the  Board.  While  he  first  claimed  he 
had  never  previously  suffered  from  any  disease,  or 
had  an  accident  or  laid  off  from  work  because  of 
sickness  (R.  51),  later  he  admitted  he  had  an  opera- 
tion for  a  peptic  ulcer  and  also  had  been  treated  for 
a  compound  fracture  (R.  56). 

His  testimony  in  nowise  shows  termination  of  total 
temporary  disability  on  May  20,  1949,  although  inti- 
mates it  had  ended  at  some  indefinite  previous  date 
by  his  statement  that  his  condition  ^4s  up  and  down. 
It  is  not  good  at  all.  It  is  such  that  I  could  not  do 
any  hard  work  of  pulling.  There  are  days  that  I 
might  be  able  to  do  light  work  but  other  days  I 
couldn't  begin  to  do  any  work  at  all."  (R.  49). 

His  testimony  if  not  directly  at  least  impliedly  is 
that  in  the  accident  he  hurt  his  back  (R.  45-46).  If 
we  understand  Dr.  Le  Cocq's  letter  of  February  4, 
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1949  (R.  85-87),  correctly,  Landro  told  the  doctor 
that  he,  Landro,  had  had  something  wrong  with  his 
back  prior  to  the  accident,  because  Le  Cocq  said  that 
Landro  on  February  4,  1949,  had  an  increased  doi*sal 
rotundum  with  secondary  accentuated  compensatory 
lumbar  lordosis,  which  "is  actually  on  a  postural 
basis  but  has  been  severely  aggravated  by  his  fall  on 
Julys,  1948"  (R.  87). 

Without  conceding  the  credibility  of  or  any  pro- 
bative weight  to  the  testimony  of  Landro,  we  assume, 
for  the  purposes  of  the  argument,  that  a  person  claim- 
ing an  injury,  even  though  a  layman,  may  properly 
testify  that  he  is  still  partially  or  totally  disabled 
from  performing  his  work;  also  that  a  lay  witness 
may  properly  testify  from  personal  knowledge  to  the 
manner  in  which  a  person,  who  claims  to  have  been 
injured,  does  his  work  after  the  receipt  of  the  claimed 
injury. 

But,  Landro  was  a  layman,  and  while  doubtless  he 
could  properly  testify,  for  instance,  that  his  right 
forearm  was  swollen  or  black  and  blue  on  a  particu- 
lar day  or  days,  or  to  any  other  objective  injury,  and 
Landro  himself  could  testify  that  he  suffered  pain, 
weakness,  or  physical  impairment,  and  a  lay  witness, 
who  witnessed  it,  could  testify  that  Landro  by  his 
conduct  or  expression  evinced  pain  or  suffering,  yet, 
being  laymen,  the  testimony  of  neither  is  admissible 
to  prove  subjective  injuries,  such  as  are  claimed  here, 
the  character,  extent  and  future  effect  of  which  can 
be  only  known  to  experts  in  human  anatomy,  or  that 
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Landro's  physical  condition  at  the  time  he  testified 
was  caused  bv  his  claimed  injuiy ;  hence,  no  inference 
can  he  properly  based  upon  such  if  any  testimony  as 
he  did  give,  that  any  subjective  symptoms  of  which 
Landro  claimed  to  be  suffering  at  the  time  of  ginning 
his  testimony,  were  due  to  his  accident. 

Landro  in  his  "Application  for  Adjustment  of 
Claim"  claims  in  question  1,  "back  became  very  pain- 
ful, had  to  stop  work,  and  has  resulted  in  severe  in- 
jur}^ to  lower  lumbar  back,  producing  a  stiff,  painful 
back,  and  inability  to  work."  (R.  39). 

P  Nor  does  he  claim  any  objective  injury  nor  is  there 
any  evidence  of  am^  objective  injury  such  as  a  black 
eye,  broken  arm,  mashed  finger. 

The  first  sentence  of  Dr.  Williams'  letter  of  May 
20,  1949  (R.  36),  did  also  indicate  that  Landro  told 
the  doctor  of  nothing  other  than  relative  to  an  injury 
to  his  lower  back. 

■  The  letter  of  Dr.  Le  Cocq  of  February  4,  1949  (R. 
85),  also  indicates  that  Landro  confined  his  complaint 
to  his  lower  back. 

p  His  claim  is  actually  premised  (R.  39)  upon  his 
having  suffered  subjective  or  internal  injuries,  none 
of  which  disclosed  their  presence  upon  the  surface 
of  his  body  where  they  would  be  the  object  of  a  wit- 
ness' eyes. 

Only  an  expert  in  human  anatomy  is  qualified  to 
testify  as  to  the  character,  extent  and  future  effect, 
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if  any,  of  the  internal  injuries  he  claims  to  have  suf- 
fered. 

"Where,  however,  the  injuries  or  pain  are 
subjective  and  of  such  a  character  that  laymen 
cannot  know  with  reasonable  certainty  the  cause, 
extent,  or  their  future  effect,  then  there  must  be 
offered  evidence  l^y  expert  witnesses,  learned  in 
human  anatomy,  who  can  testify  from  a  ])ersonal 
examination  or  from  knowledge  of  the  history  of 
the  case  or  from  a  hypothetical  question  based 
on  the  facts  as  to  the  matter  involved  in  the  suit." 
Schwartz  Trial  of  Automobile  Cases,   Second 

Edition,  Pages  429,  430; 
Sickmund  v.  Conn.  Co.  (Conn.)  189  At.  876; 
Shawnee -T  ecumseh     Traction    Co.    v.     Grigg, 
(Okla.)  151  P.  230. 

If  this  were  not  the  rule  there  would  be  no  sense 
in  calling  a  medical  expert  or  qualifying  him  as  such 
for  his  testimony. 

The  distinction  is  i^erhaps  no  better  shown  than 
that  a  layman  can  testify  as  to  another's  evincing 
pain,  but  he  is  not  qualified  to  testify  whether  that 
expression  of  pain  is  feigned  or  real.  A  medical  ex- 
pert must  be  called  to  testify  to  that.  The  layman 
can  only  testify  to  the  facts  as  he  observes  them. 

Pierson  v.  Ill  C.  R.  Co.,  123  N.W.  (Mich.)  576. 

Landro,  being  a  layman,  was  not  qualified  to  testify 
that  any  subjective  symptom  of  ailment  suffered  by 
him  was  caused  by  such,  if  any,  injury  as  he  acci- 
dentally sustained  on  July  5,  1948. 
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The  point  is  that  a  layman  has  no  such  knowledge 
of  human  anatomy  as  to  bo  able  to  do  anything  but 
guess  as  to  the  cause  of  a  sulijective  symptom. 

Thus,  remote  and  miusual   effects  of  physical  in- 
juries such  as  cancer  or  tuberculosis  would  call  for 
more  than  a  layman's  knowledge  of  cause  and  effect. 
Hickenhottom  v.  D.L.  &  W.  R.  R.  Co.,  25  NE 

(NY)  279; 
Schwartz  Trial  of  Automobile  Cases,  Second 
Edition,  Page  453. 

Having  in  nowise  qualified  himself  as  an  expert  in 
human  anatomy,  Landro's  testimony,  either  direct 
or  implied,  that  his  present  condition  is  the  effect  of 
his  injury  is  nothing  more  than  surmise,  and  his  opin- 
ion is  incompetent. 

"A  person  injured  may  testify  to  the  effects 
of  an  injury  or  operation  upon  him,  and  what  is 
the  resulting  condition,  provided  that,  unless  he 
is  an  expert  his  answer  states  only  facts  of 
knowledge  and  consciousness,  and  not  opinions, 
requiring  professional  skill  to  form  justly." 
Abbott  on  Facts  (Vesselman's  5th  Ed.)  P. 
1227,  Sec.  857. 

Abbott  on  Facts  cites  the  following  cases  in  sup- 
port of  his  thesis,  i.e.: 

One,  not  an  expert,  cannot  testify  that  the  ef- 
fect of  a  blow  on  his  ear  was  to  produce  deafness. 
Stevens  v.  Rodger,  25  Hun.  (N.Y.)  54,  and 

One  not  an  expert,  cannot  testify  that  his  head 
will  never  be  the  same  as  it  was. 
Pfm  V.  Alteria,  52  N.Y.S.  88. 
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Ahhott  on  Facts  further  states: 

''The  opinions  of  medical  experts  as  to  the 
causes  of  death,  injury,  or  other  particular  physi- 
cal condition  are  admissible  as  evidence  upon  the 
gromid  that  such  witnesses  have  peculiar  knowl- 
edge or  skill  with  reference  to  the  particular 
subject  matter  in  (juestion.  Such  opinions  are 
therefore  admissil^le  where  they  are  inferences 
of  skill  derived  either  from  observation  or  from 
scientific  deductions  from  given  facts.  So,  an  ex- 
pert who  has  examined  an  injured  person  or  the 
body  of  one  deceased  may  state  his  opinion  as  to 
what  was  the  cause  of  the  wound  or  other  injury 
thereon  or  the  cause  of  death."  (Emphasis  sup- 
plied) . 

Ahhott  on  Facts  (Vesselman's  5th  Ed.)  P.  375, 
Section  256  (d). 

The  testimony  of  Landro  was  thus  incompetent  be- 
cause of  his  incompetency  to  testify  as  to  the  extent, 
duration  and  cause  of  his  |)hysical  condition.  Thus 
reducing  Landro 's  evidence  to  the  unverified  ex  parte 
letter  of  Dr.  ,Williams  of  May  20,  1949,  (R.  36)  and 
of  Dr.  Le  Cocq  of  February  4,  1949  (R.  85-87). 

Dr.  Williams'  unverified  letter  of  May  20,  1949  (R. 
36),  clearly  intimates  that  the  examination  was  not 
made  by  a  physician  of  a  patient  to  prescribe  reme- 
dies for  the  patient's  illness,  but  solely  to  bolster  up 
appellee  Landro 's  claim  for  compensation. 

It  says  that  Landro 's  ''complaints  are  the  same  as 
previously" — seemingly  as  on  March  19th — "and  the 
objective  physical  findings  are  the  same." 
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It  also  plainly  indicates  that  at  some  prior  unmen- 
tioned  date — possibly  March  19th — Landro's  condi- 
tion then  was  the  same  as  on  May  20,  1949,  l^ecause 
the  Doctor  said:  ''I  would  still  estimate  his  disability 
as  40%  of  the  maximum  of  unspecified  permanent 
partial  disabilities." 

Therefore,  this  letter  admits  that  Landro's  tempo- 
rary total  disability,  instead  of  having  continued  to 
May  20,  1949,  as  found  by  the  Board  (R.  34),  af- 
firmed by  judgment  (R.  75),  had  ended  on  some  pre- 
vious indefinite  date,  perhaps  March  19th,  or  at  least 
two  months  prior  to  the  date  to  which  both  the  Board 
and  the  District  Court  say  appellant  must  pay  total 
temporary  disability  compensation  to  appellee  Lan- 
dro. 

Dr.  LeCocq's  examination  of  Landro  on  February 
4,  1949,  was  patently  not  made  as  for  the  purpose  of 
a  physician  to  prescribe  to  an  ailing  patient;  but,  at 
the  request  of  Landro's  attorney  to  bolster  up  Lan- 
dro's claim  (R.  85). 

All  of  the  statements  in  the  first  paragraph  (R.  85) 
are  hearsay  based  upon  what  Landro  told  LeCocq. 

The  doctor  ventures  no  statement  whatsoever  as  to 
Landro's  temporary  or  permanent  disability,  other 
than  to  state  '^It  is  felt  that  his  condition  is  not  fixed 
and  that  definite  further  treatment  is  in  order  at  this 
time."  (R.  87). 

The  letter  contains  not  a  word  to  the  effect  that 
Landro's  total  temporary  disability  would  or  should 
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end  May  20,  1949,  or  that  Landro  had  not  already 
recovered  his  full  wage  earning  capacity,  other  than 
the  plain  hearsay  statement  made  to  him  by  Landro, 
"In  regard  to  work,  he  has  not  been  able  to  work 
since  the  accident."  (R.  85). 

If  LeCocq's  letter  is  competent  evidence  of  any 
fact,  which  appellant  does  not  concede,  it  is  proof 
that  Landro  had  not  suffered  an  original  injury  on 
July  5,  1948,  but  at  most  only  aggravated  some  pre- 
vious condition  of  his  back,  because,  as  already  noted, 
in  that  letter  Dr.  LeCocq  said  that  Landro  had  an 
increased  dorsal  rotundum,  with  secondary  accentu- 
ated compensatory  lumbar  lordosis,  which  "is  actu- 
ally on  a  postural  basis  but  has  been  severely  aggra- 
vated by  his  fall  incurred  on  July  5,  1948."  (R.  87). 

Repetition  of  statements  made  by  Landro  to  Drs. 
Williams  and  LeCocq,  because  they  were  doctors  are 
no  more  admissible  than  though  they  were  laymen, 
and  are  inadmissible  under  the  hearsay  rule  that  such 
statements  are  not  admissible  unless  brought  within 
some  exception,  such  as  being  part  of  the  res  gestae, 
of  the  hearsay  rule.  These  particular  statements  dis- 
close that  they  do  not  come  within  any  exception  to 
that  rule. 

Landro 's  statements  to  those  doctors  on  the  occa- 
sions reported  upon  l)y  them  in  their  letters  were  not 
invokmtary  exclamations  of  jjain  by  Landro.  Neither 
were  they  declarations  made  to  those  physicians  so 
that  the  latter  could  prescribe  curative  remedies  to 
him. 
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His  statements  made  to  them  and  used  by  them  in 
writing  those  letters  we  submit  are  within  the  rule, 
namely : 

^'A  clear  distinction  is  drawn,  however,  be- 
tween involuntary  exclamations  of  pain  and  evi- 
dence of  sim])le  declarations  by  the  plaintiff  made 
some  time  after  the  injury  that  he  was  then  suf- 
fering- pain.  Such  evidence  is  of  a  totally  differ- 
ent nature,  the  likelihood  of  gross  exaggeration 
being  so  much  greater.  Evidence  of  complaints 
of  pain  is  therefore  inadmissible  unless  made  to 
a  physician  for  the  purpose  of  receiving  treat- 
ment. ' ' 

Schwartz  Trial  of  Automobile  Accident  Cases, 
(2nd  Edition),  Page  438, 

citing : 

Roche  V.  Brooklyn  C.  &  N.  R.  Co.,  105  N.Y. 

294; 
West  Chicago  S.R.  Co,  v.  Kennelly,  48  N.E. 
996; 
!  Cashin  v.  N.Y.N.H.  d-  II. R.  Co.,  70  N.E.  930; 

Sund  V.  Chicago  R.  I.  &  P.  Co.,  204  N.W.  628; 
^  Davidson  v.  Cornell,  132  N.Y.  132,  228,  237. 

,    This  rule  is  also  expressed : 

''Declarations  made  by  one  injured  to  his  at- 
tending physician  are  admissible  when  they  re- 
late to  the  part  of  his  body  injured,  his  suffering 
symptoms  and  the  like;  but,  not  if  they  relate  to 
the  cause  of  the  injury.  This  rule  is  more  rigor- 
ously applied  to  lay  witnesses.    Chicago  &  A.R. 
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Co.  V.  Industrial  Board,  113  N.E.  629."  (Empha- 
sis supplied). 

Spiegel's  House  Furnishing  Co.  v.  Industrial 
Com.,  123  N.E.  606,  6  ALR  543. 

Also: 

Shaughnessy  v.  Holt,  86  N.E.  (111.)  256,  anno- 
tated in  21  LRA  (NS)  826. 

However,  Dr.  Williams'  letter  of  May  20,  1949  (R. 
36),  is  the  only  basis  of  the  Board's  finding  that  Lan- 
dro's  total  temporary  disability  continued  until  May 
20,  1949  (Award,  R.  34). 

This  conclusion  of  appellant  seemingly  is  justified 
by  the  fact  that  the  examination  of  Dr.  Williams  is 
the  only  one  mentioned  in  the  Board's  award  (R.  33). 
Moreover,  Dr.  LeCocq  in  his  letter  of  February  4, 
1949  (R.  85-87),  made  no  prediction  whatever  as  to 
when  and  if  Landro's  condition  on  February  4,  1949, 
would  change  or  become  fixed;  in  fact,  he  could  not 
possibly  have  guessed  that  it  would  become  fixed  on 
May  20,  1949,  some  three  and  one-half  months  in  the 
future. 

Dr.  Fortim  testified  ii)  no  manner  as  to  when  what- 
ever Landro's  condition  was  when  he  examined  him 
would  end  or  change,  nor  could  he  possibly  have  pre- 
dicted that  Landro  would  suffer  total  temporary  dis- 
ability until  May  20,  1949,  nine  months  in  the  future. 

Dr.  Gray  testified  in  his  opinion  that  Landro's  total 
temporary  disability  ended  on  October  1,  1948  (R.  17, 
R.  22). 


23 


It  thus  clearly  appears  that  solely  upon  the  testi- 
mony of  appellee  Landro  and  the  letter  of  Dr.  Wil- 
liams of  May  20,  1949  (R.  36),  and  of  Dr.  LeCocq 
of  February  4,  1949  (R.  85-87),  the  Board  based  its 
decision  and  award  (R.  32-35)  awarding  Landro  total 
temporary  disability  of  $2577.96  for  the  period  from 
October  1,  1948  to  May  20,  1949  (R.  34),  appellant 
having  previously  paid  Landro  total  temporary  dis- 
ability compensation  of  $680.76  for  the  period  from 
August  1,  1948,  to  September  30,  1948  (R.  39),  and, 
despite  his  disablement  on  July  5,  1948,  the  season 
run  money  and  wages  of  $1972.00  for  the  season's  two 
months'  work  (R.  52),  I^andro  liaving  started  to  lisli 
on  June  28,  1948  (R.  45). 

Logically,  if  Dr.  Williams'  letter  of  May  20,  1949 
(R.  36)  is  credible  and  competent  evidence  of  Lan- 
dro's  total  temporary  disability  having  ended  on  May 
20,  1949,  then  it  also  is  equally  credible  and  compe- 
tent evidence  of  Landro 's  having  sustained  40%  per- 
manent disability,  because  he  estimated  Landro 's 
then  disability  "as  40%  of  the  maximum  for  unspeci- 
fied partial  disabilities"  (R.  36). 

But,  the  Board  ignored  that  statement  and  held 
that  it  was  unable  to  find  what,  if  any,  permanent 
total  disability  Landro  had  sustained  (R.  34),  which 
finding  was  at  least  impliedly  affirmed  l^y  the  Court's 
opinion  (R.  72-74)  and  Judgment  (R.  74-75). 

As  a  matter  of  fact,  the  court  in  its  opinion  said, 
'4t  may  be  conceded  that  the  evidence  preponderates 
in"  appellant's  favor,  on  the  appellant's  contention 
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that  the  Board's  findings  as  to  total  temporary  disa- 
bility were  not  supported  by  substantial  evidence  (R. 
73),  which  point  was  raised  by  sub-paragraphs  4,  5, 
and  6,  paragraph  IX  (R.  5-6)  of  its  '^  Complaint  and 
Appeal. ' ' 

Appellant  adduced  the  testimony  by  deposition  of 
Dr.  O.  J.  Fortun  (R.  58-69).  Dr.  Fortun  had  been 
in  the  general  practice  of  medicine  for  about  30  years 
(R.  58-59). 

He  was  the  first  physician  to  examine  Landro  and 
found  that  the  latter  suffered  what  is  "sometimes 
called  lumbago  from  exposure  to  rain  and  cold 
winds,"  which  examination  was  made  on  July  15, 
1948  (R.  60). 

He  treated  Landro  with  salicylates  and  physio- 
therapy, which  was  mostly  infra-red  light  and  mas- 
sage, "things  you  give  for  sore  back,"  but  he  found 
no  external  evidence  on  the  skin  of  any  injury  what- 
soever, although  he  made  an  examination  for  that 
purpose  (R.  61). 

He  admitted  that  he  was  not  a  specialist  in  treat- 
ing spinal  injuries  (R.  65)  and  that  having  no  x-ray 
machine  he  did  not  take  an  x-ray  picture  of  Landro 's 
back  (R.  64),  iDut  maintained  under  a  rigid  cross- 
examination  that  Landi'o  was  suffering  from  lumbago 
(R.  68). 

He  said  nothing  about  termination  of  either  tempo- 
rary total  disability  or  permanent,  either  partial  or 
total  disability. 
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Appellant  also  adduced  the  testimony  by  deposition 
of  Dr.  A.  Bernard  Gray,  who  specializes  in  ortho- 
pedic and  traumatic  surgery  and  who  has  had  a 
rather  varied,  extensive  experience  (R.  11-12).  He 
first  examined  Landro  on  July  23,  1948  (R.  12),  who 
told  him  that  he  had  no  previous  back  trouble,  which 
statement  was  directly  contrary  to  what  Landro  must 
have  told  Dr.  LeCocq  as  claimed  by  the  latter  in  his 
letter  of  February  4,  1949  (R.  87). 

Dr.  Gray  said  that  Landro,  at  the  time  of  the  ex- 
amination on  July  23,  1948,  was  up  and  around  and 
was  living  in  a  hotel  in  Seattle  (R.  13).  Dr.  Gray's 
rather  extensive  examination,  including-  the  taking 
of  x-rays  of  both  views  of  the  lower  spine  and  stereo- 
scopic x-rays,  revealed  no  evidence  of  any  injury  of 
the  fourth  lumbar  vertebra  or  of  injury  about  the 
body  thereof  (R.  16). 

Dr.  Gray  hospitalized  and  treated  Landro  by  bed 
rest,  physiotherapy  and  applications  of  lumbar  sacral 
brace  over  a  period  of  time  until  October  15,  1948, 
but  he  made  his  last  examination  of  Landro  on  Oc- 
tober 29,  1948,  which  indicated  that  Landro 's  condi- 
tion had  been  stationary  for  at  least  four  weeks,  and 
he  was  of  the  opinion  that  Landro  was  fit  to  go  to 
work  (R.  17). 

P  His  diagnosis  of  Landro  Avas  an  acute  contusion 
and  strain  of  the  lower  spine  which  occurred  July  5, 
1948,  and  which  resulted  in  symptoms  which  grad- 
ually subsided  and  of  Landro 's  upper  spine  as  due 
to  infectious  myositis  or  rheumatism  of  the  muscles 


of  the  dorsal  spine  but  that  the  myositis  had  no  rela- 
tion to  Landro's  accident  (R.  19). 

Dr.  Gray  stated  that  in  his  opinion  Landro's  sub- 
jective symptoms  represented  a  disalnlity  of  10%  and 
he  recommended  that,  if  his  claim  was  in  order,  it 
would  be  closed  on  such  an  award  (R.  18)  and  that 
no  evidence  existed  of  any  disability  of  the  lower 
spine  on  clinical  examination  but  Landro  did  com- 
plain of  the  lower  spine  tiring*  more  easily;  hence, 
there  being  no  objective  evidence  of  disability  he  j 
placed  his  award  on  the  basis  of  Landro's  subjective 
symptoms  (R.  19). 

On  cross-examination  Dr.  Gray  also  stated  that  a 
so-called  degenerative  arthritis  of  the  spine  was  indi- 
cated to  some  extent  in  the  region  of  Landro's  fouii;h 
and  fifth  lumbars,  but  he  found  no  evidence  of  a  nar- 
rowing of  the  fifth  intervertebral  disk  space  pos- 
teriorly (R.  20-21)  ;  also  that  he  felt  that  Landro's 
temporary  disability  had  terminated  on  October  1, 
1948  (R.  22). 

Dr.  Gray  again  saw  Landro  in  March,  1949  (R. 
23),  but  he  did  not  treat  Landro  at  that  time.  The 
doctor  said  "I  saw  him,  and  he  was  having  trouble, 
and  1  wanted  to  see  that  he  got  some  care,  but  he 
came  in  to  see  me  because  he  wanted  my  opinion,  and 
I  told  him  that  I  didn't  think  that  this  related  to 
the  condition  for  which  I  had  treated  him,  and  I 
gave  him  the  best  advice  that  I  could."  (R.  26). 
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The  general  rule  is, 

''Where  medical  proof  is  required,  it  must  be 
furnislied  either  by  producing-  the  doctor  for  ex- 
amination and  cross  examination  or  by  his  depo- 
sition taken  pursuant  to  hnv.  The  Doctor's  un- 
verified report  or  declaration  not  made  in  Court, 
will  be  insufficient." 

Schwartz   Trial  of  Antowohile  Cases,  Second 
Edition,  Page  430, 

citing : 

Lindqiiist  v.  Triedelson,  248  N.Y.  Suppl.  775; 
Francisco  v.  Circle,  etc.  Co.  (Ore.)  265  P.  801; 
Godkin  v.  Brooklyn,  etc.  Corp.,  269  N.Y.  Suppl. 
809. 

This  rule  is  not  ol)viated  because  this  hearing  is 
under  the  Alaska  Workmen's  Compensation  Act 
which  provides: 

"...  Process  and  procedure  under  this  Act 
shall  be  as  summary  and  simple  as  reasonably 
may  be  .  .  ." 

Section  43-3-14,  ACLA  1949,  Volume  2. 

"...  The  Industrial  Board,  by  any  or  all  of 
its  members,  shall  hear  the  parties,  their  repre- 
sentatives and  witnesses,  and  shall  determine  the 
dispute  in  a  summary  manner.  ..." 
I  Section  43-3-15,  ACLA  1949,  Volume  2. 

The  Act  nowhere  sanctions  the  use  of  incompetent 
or  hearsay  evidence  upon  which  to  base  the  Board's 
findings. 
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To  the  contrary,  tlie  Act  empowers  the  Board  to 
administer  oaths. 

"...  The  Board  or  any  member  thereof  shall 
have  the  power  for  the  jnirpose  of  this  Act  to 
subpoena  witnesses,  administer  or  cause  to  have 
administered  oaths,  and  to  examine  or  cause  to 
be  examined  such  parts  of  tlie  ])ooks  and  records 
of  the  parties  to  a  proceeding  as  relate  to  ques- 
tions in  dispute  ... 

"The  District  Court,  on  application  of  the  In- 
dustrial Board  or  any  member  thereof,  shall  en-  i 
force,  by  proper  proceedings  the  attendance  and  ■ 
testimony  of  witnesses  and  the  production  and  ' 
examination  of  books,  papers  and  records." 

Section  43-3-14,  ACLA  1949,  Volume  2. 

What  sense  or  consistency  could  there  be  to  ad- 
minister an  oath  to  either  an  employer  or  an  em- 
ployee if  he  personally  ajjpeared  to  testify  before 
the  Board,  and  on  the  other  hand  to  consider  as  evi- 
dence an  unverified,  ex  parte  letter  written  by  either 
an  employer,  an  employee,  or  even  a  physician,  which 
he  mailed  or  handed  to  the  Board? 

The  use  of  such  unverified,  ex  parte  letters  by 
either  employer  or  emj)loyee  can  only  lead  to  fraud, 
deceit  and  lies,  without  opportunity  to  the  other  to 
expose  such  fraud,  deceit  and  lies  by  cross-examina- 
tion. 

The  Act  also  provides: 

"When  an  api)]ication  for  review  is  made,  the 
full  J^oard,  if  the  first  hearing  was  not  held  be- 
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fore  the  full  Board,  shall  review  the  evidence, 
or,  if  deemed  advisable,  hear  the  parties  at  issue 
and  their  representatives  and  witnesses  as  soon 
as  practicable  ..." 

Section  43-3-16,  ACLA  1949,  Volume  2. 

These  and  other  provisions  of  the  Act  plainly  indi- 
cate its  intent  that  the  hearins;  shall  not  be  a  Star 
Chamber  proceedings,  but  shall  be  held,  though  sum- 
marily, in  an  orderly,  legal,  quasi- judicial  manner. 

The  language  of  the  Act,  namely: 

''Process  and  procedure  under  this  Act  shall  be 
as  summary  and  simple  as  reasonably  may  be." 
Section  43-3-14,  ACLA  1949,  Volume  2, 

is  not  peculiar  to  Alaska.  It  is  found  in  workmen's 
compensation  statutes  of  various  other  jurisdictions. 
That  language  has  been  stated  by  an  authoritative 
work  on  AVorkmen's  Compensation  Laws  to  bar  hear- 
say. 

"Other  state  legislatures  did  not  abolish  all 
common  rules"  (for  workmen's  compensation 
hearings).  "They  provided  that  'Process  and 
procedure  should  be  as  simple  and  summary  as 
reasonably  may  be.'  Procedure  was  simplified. 
Simple  forms  were  used.  The  mail  replaced  the 
sheriif.  Hearsay  was  taboo  and  should  not  even 
be  admitted  in  e^ddence." 

Horovitz  Injury  and  Death  under  Workmen's 
Compensation  Laws   (1944),  Page  242. 

Even  in  jurisdictions  where  the  administrative 
tribunal  of  such  statutes  may  dispense  with  the  tech- 
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nical  rules  of  evidence,  an  evidentiary  rule  of  sub- 
stance is  often  retained. 

"It  is  manifest,  however,  that  the  rule  against 
hearsay  is  not  technical  ])ut  vitally  substantial 
and  may  not  properly  be  disregarded  under  such 
statutory  provisions  without  grave  danger  of 
collusion,  imposition,  and  injustice.  If  a  claim- 
ant be  permitted  to  make  out  a  case  upon  the 
essential  facts  of  accidental  injury  upon  hearsay 
testimony  alone,  there  is  no  limit  to  the  frauds 
and  wrongs  that  may  be  encouraged  and  made 
possible.'^ 

LalUer  Construction  Co.  v.  Industrial  Commis- 
sion, 17P2  {Co\.)  534. 

American  Jurisprudence  says: 

''It  may  be  stated  as  a  general  rule  that,  in  the 
absence  of  any  statutory  sanction  therefor,  hear- 
say evidence  is  not  admissible  in  a  proceeding 
before  a  compensation  board  or  commission,  im- 
less  it  falls  within  one  of  the  established  excep- 
tions to  the  rule  of  exclusion." 

58  Am.  Jut.  863,  Sec.  445, 

citing  an  Illinois  decision  which  held  not  only  that 
hearsay  was  inadmissible  but  also  that  evidence  was 
inadmissible  where  the  adverse  party  had  been  de- 
nied the  right  of  cross-examination,  viz.: 

"The  sole  question  raised  in  this  case  is 
whether  or  not  there  is  any  competent  evidence 
in  the  record  showing  that  the  death  of  Cloyes 
was  caused  by  an  injury  which  arose  out  of  and 
in  the  course  of  his  employment.   The  oral  testi- 
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mony  bearing  upon  that  qiu'stion,  lieard  before 
the  arbitrator  J  and  the  Industrial  Commission 
over  the  plaintiff  in  error's  objection,  was  hear- 
say and  incompetent.  That  testimony  consisted 
of  statements  of  the  witnesses  of  what  the  de- 
ceased told  them  al^out  when,  where,  and  how  he 
received  the  injury,  and  what  he  was  doing  at 
that  time.  No  one  testified  who  had  any  knowl- 
edge of  those  facts,  except  from  the  statements 
made  to  them  by  the  deceased.  Declarations  made 
by  one  injured  to  his  attending  physician  are 
admissil^le  when  they  relate  to  the  part  of  his 
body  injured,  his  suffering,  symptoms,  and  the 
like,  but  not  if  they  relate  to  the  cause  of  the 
injury.  This  rule  is  more  rigorously  enforced 
when  applied  to  lay  witnesses.  Chicago  &  A.  R. 
Co.  V.  Industrial  Board,  274  111.  336,  113  NE  629. 

''It  is  a  well-known  and  well-recognized  rule 
that  the  evidence  of  a  witness  or  witnesses,  dead 
or  alive,  in  au}^  suit,  altliough  prosecuted  to  final 
judgment,  is  not  admissi]:)le  against  any  third 
party  in  another  suit  who  was  not  a  party  to 
such  judgment.  The  main  ground  upon  which 
this  rule  is  based  is  that  such  third  party  had 
no  right  of  cross-examination  of  such  witness  or 
witnesses.  The  evidence  of  witnesses  before  the 
coroner's  jury,  dead  or  living,  is  not  admissible 
against  either  party  in  a  civil  suit  for  damages, 
and  for  the  same  reason  as  above  given.  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  V.  McGrath,  115  III. 
172,  3  N.E.  439;  Knights  Templars'  &  M.  Life 
Indemnity  Co.  v.  Crayton,  209  III.  550,  70  N.E. 
1066.  If  the  evidence  of  the  witnesses  l^efore  the 
coroner's  jury  is  not  receivable  against  a  party 
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in  the  civil  suit  growing  out  of  the  death  of  the 
party  oA^er  whose  bod}^  the  inquest  is  held,  and 
the  judgment  and  findings  of  a  court  in  another 
suit  concerning  the  same  death  are  not  admis- 
sible, there  is  no  sound  reason,  in  our  judgment, 
why  the  inquest  of  a  coroner  ought  to  be  admis- 
sible to  prove,  prima  facie  or  otherwise,  any 
issue  in  such  case.'* 

Spiegel's  House  Furnishing  Co.  v.  Industrial 
Com.,  123  N.E.   (111.)  606;  6  ALR  at  pages 
543,  546,  547, 
also  citing: 

Beck  V.  Whittlesherger,  148  N.W.  (Mich.)  247. 

The  California  Court  also  held: 

"An  award  based  merely  on  hearsay  evidence 
cannot  be  sustained." 

Employers,  etc.  v.  Industnal  A.C.,  151  P.  423. 

The  Annotation  on  Workmen's  Compensation  LRA 
1916  (A),  page  267,  states: 

"Nor,  according  to  the  weight  of  authority, 
can  it"  (the  Board)  "base  an  award  on  hearsay 
evidence  only," 

citing  the  foregoing  cases  of: 

Reck  V.  Whittlesherger,  148  N.W.  247 ; 
Employers,  etc.  v.  Tndiistrial  A.C.,  151  P.  423. 

The  language  of  the  New  York  Act  providing  that 
the  (vommission  shall  not  be  bound  by  common-law 
or  statutory  rules  of  evidence,  or  by  technical  rules 
of  ])rocedure,  and  may  make  its  investigation  in  such 
a  way  as  to  ascertain  the  substantial  rights  of  the 
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parties — which  hiiiguage  is  miicli  broader  than  that 
of  the  Ahxskaii  Act — has  been  held  not  to  mean  that 
the  Commission  may  l)ase  an  award  upon  hearsay 
evidence  alone.  While  the  New  York  Act  allows  the 
admission  of  hearsay  evidence,  there  must  be  legal 
evidence  in  sup]3ort  of  an  award. 

Carroll  v.  Knickerbocker  Ice  Co.,  113  N.E.  507, 
which  reversed  the  previous  decision  in  that 
case  in  155  N.Y.  Supp.  1,  L.R.A.  191()A,  at 
page  268,  note  9. 

It  will  be  noted  that  the  Board's  Award  herein  has 
no  legal  evidence  whatever  to  support  its  Findings. 

The  Maryland  statute,  similar  to  that  of  New  York, 
was  construed  similarly  to  the  New  York  Act. 

"The  first  three  exceptions  were  against  the 
admission  of  the  testimony  of  Mrs.  Traylor  and 
Mrs.  Carey  as  to  Traylor 's  statements  when  he 
was  sick  on  his  return  from  work,  on  occasions 
prior  to  the  last  that  he  had  been  gassed  at  the 
plant.  In  Standard  Oil  Co.  v.  Mealey,  147  Md. 
252,  127  Atl.  851,  it  is  said  in  the  opinion  de- 
livered by  Chief  Judge  Bond:  'Divergent  views 
have  been  entertained  in  other  jurisdictions  on 
the  relaxation  by  a  Court  of  its  ordinary  rule 
for  excluding  hearsay  evidence  on  review  of 
compensation  cases.  .  .  .  In  New  York,  where  the 
statutory  provisions  for  the  relaxation  of  rules 
of  evidence  before  the  Commission  is  the  same 
as  that  in  the  Maryland  Act,  hearsay  testimony 
is  received  in  court  reviews,  but  an  award  is  not 
permitted  to  be  based  on  such  testimony  alone. 
Carroll  v.  Knicker))ocker  Ice  Co.  218  N.Y.  UJ5, 
113  N.E.  507,  Ann.  Cas.  1918B,  540;  Belcher  v. 
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Carthage  Mach.  Co.  224  N.Y.  326,  120  N.E.  735; 
State  Treasurer  v.  West  Side  Trucking  Co.  233 
N.Y.  203,  135  N.Y.  244;  Hansen  v.  Turner  Constr. 
224  N.Y.  331,  120  N.E.  693;  AjkI  to  the  same 
effect  are  Kelley's  case,  123  Me.  261,  122  Atl. 
580;  Royal  v.  Hawkeye  Portland  (-ement  Co.  195 
Iowa,  534,  192  N.W.  406;  Reck  v.  Whittlesberger, 
181  Mich.  463,  148  N.W.  247,  Ann.  Cas.  1916C, 
771,  5  N.C.C.A.  917;  (larfield  Smelting  Co.  v.  In- 
dustrial Commission,  53  Utah  133,  178  Pac.  57; 
Rockt'eller  v.  Industrial  Commission,  58  Utah 
124,  197  Pac.  1038 ;  Valentine  v.  Weaver,  191  Ky. 
37,  228  S.W.  1036;  Riley  v.  Carnegie  Steel  Co. 
276  Pa.  82,  119  Atl.  832,'  *  *  *" 

Bethlehem  Steel  Co.  v.  Traylor,  148  Atl.  246, 
73  ALR  479,  483. 

The  Michigan  Court  held,  to  make  the  facts  found 
by  the  Board  conclusive,  they  must  be  based  upon 
competent  legal  evidence,  and  not  on  bare  supposi- 
tion, guess,  or  conjecture,  nor  on  rumor  or  incompe- 
tent evidence. 

Reck  V.  WJiittlesherger,  148  N.W.  247. 

Such  also  is  the  rule  laid  down  by  American  Juris- 
prudence, viz. : 

''It  is  sometimes  provided  in  compensation  acts 
that  the  finding  of  the  administrative  tribunal  as 
to  certain  facts  or  issues  shall  be  final,  or  that 
findings  of  fact  generally,  in  the  absence  of  fraud, 
shall  be  conclusive.  Such  a  provision  is  oper- 
ative, however,  only  where  the  finding  is  sup- 
ported by  evidence. ' ' 

58  Am.  Jur.,  882,  Sec.  483. 
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The  Alaska  Act  on  this  topic  reads: 

''An  award  by  the  full  Board  shall  l)e  con- 
clusive and  bindinc:  as  to  all  questiojis  of  fact; 
but,  either  party  to  the  dispute,  within  30  days 
from  the  date  of  such  award,  if  the  award  be  not 
in  accordance  wdth  law,  may  bring  injunction  pro- 
ceedings, mandator}^,  or  otherwise,  against  the 
Industrial  Board,  to  suspend  or  set  aside,  in 
whole  or  in  part,  such  order  or  award. ' ' 

Sec.  43-3-22,  ACLA  1949. 

Appellee  Landro  having  adduced  no  evidence  at 
the  hearing  to  support,  the  Board's  findings,  they  are 
neither  conclusive  nor  binding,  and  the  lower  Court 
should  have  set  them  aside. 

The  Illinois  Court  so  held  under  similar  language 
of  its  act. 

"If  the  coroner's  verdict  in  this  ease  is  lield  to 
be  competent  evidence,  it  is  as  clear  as  any  propo- 
sition can  well  be  made  that  ]jlaintiff  in  ei'i'or  is 
to  l)e  held  liable  upon  the  declarations  of  Cloyes, 
now  deceased,  made  at  a  time  Avhen  he  was  a 
real  party  in  interest  and  in  his  own  interest,  and 
without  the  sanction  of  an  Oath,  and  under  cir- 
cumstances that  the  declarations  could  not  x)os- 
sibly  be  met  or  refuted  ])y  plaintiff  in  error  by 
other  evidence,  or  even  by  the  right  of  cross- 
examination.  This  is  so  because  the  circuit  court 
and  this  Court,  under  our  Compensation  Act,  can 
only  pass  upon  questions  of  law,  and  cannot  re- 
verse the  order  of  the  Industrial  Commission  for 
insufficiency  of  the  evidence,  unless  we  can  say 
that  there  is  no  competent  evidence  in  the  record 
tending  to  support  such  order.   It  is  equally  clear 
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that  there  was  no  competent  evidence  before 
the  coroner's  jury  or  the  Industrial  Commission 
showing"  or  ten  ding-  to  show  that  the  injury  to  the 
deceased  arose  out  of  and  in  the  course  of  his 
employment,  unless  we  hold  that  the  unsupported 
verdict  of  the  coroner's  jury,  is  competent  evi- 
dence for  such  purpose.  Plaintiff  in  error  was 
not  a  party  to  the  proceedings  before  the  cor- 
oner's jury,  was  not  present  and  had  no  right  to 
be  present  or  represented  in  that  proceeding,  had 
no  choice  or  right  of  choice  in  the  selection  of 
the  jury,  did  not  cross-examine  and  had  no  right 
to  cross-examine  the  witnesses  before  that  jury, 
or  to  contradict  the  evidence  tending  to  prove  the 
liability  against  it  which  it  is  claimed  the  verdict 
of  that  jury  now  estahlishes.  To  hold  that  that 
verdict  has  that  effect  is  to  condemn  plaintiff  in 
error  without  a  hearing,  and  to  violate  the  most 
elementary  and  sacred  rules  for  the  administra- 
tion of  justice  between  private  individuals,  guar- 
anteed by  our  laws  and  our  Constitution,  both 
state  and  national." 

Spiegel's  House  Furnishing  Co.  v.  Industrial 
Com.,  123  N.E.  606,  6  ALR  543; 

Lihby,  McNeill  d  Libbij  v.  Board,  11  AR  327, 
333. 

This  doctrine  is  also  at  least  impliedly  sustained  in 
Phillips  V.  Industrial  Commission,  61  NE  2d 
(111.)  681,  172  ALR  372,  377. 

Appellant  contends  that  even  Landro's  incompetent 
evidence  does  not  show  his  temporary  total  disability 
continued  until  May  20,  1949,  and  that,  in  any  event, 
the  Board's  finding  is  not  conclusive  upon  this  or  the 
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lower   Court  unless  it  is  based  upon   the  weight   of 
competent  evidence. 


(B)  AWARD  SHOULD  HAVE  BEEN  BASED  ON  DR.  GRAY'S 
COMPETENT  EVIDENCE. 

Inasmuch  as  Dr.  Grray's  testimony  was  comj^etent 
evidence,  adduced  according  to  legal  rules  for  the  ad- 
mission of  evidence,  and  relevant  to  the  subject,  with- 
out its  credibility  being  attacked  in  any  manner,  it  is 
binding  and  conclusive  not  only  upon  the  Board  but 
also  upon  the  lower  Court,  and,  inasmuch  as  he  testi- 
fied that  in  his  opinion  Landro's  temporary  disability 
ended  on  October  1,  1948,  by  stating,  "I  also  noted 
when  I  examined  him  on  September  30,  1948,  that 
I  felt  that  he  had  made  satisfactor}^  progress,  that  he 
was  fit  to  work,  and  that  his  temporary  disability 
would  be  terminated  on  October  1,  1948"  (R.  21-22), 
in  the  absence  of  any  competent  evidence  to  the  con- 
trary the  Board  should  have  found,  in  fact  had  no 
evidence  upon  w^hich  to  base  any  finding  other  than 
that  Landro's  temporary  total  disability  ended  on 
October  1, 1948. 

Under  those  condtions  the  Board's  finding  that 
Landro's  temporary  total  disability  continued  to  May 
20,  1949,  (R.  34)  and  he  w^as  entitled  to  temporary 
total  disability  compensation  until  May  20,  1949,  was 
neither  conclusive  nor  binding  upon  the  lower  Court. 

To  the  contrary,  the  lower  Court  should  have  modi- 
t  fied  that  finding  and  based  its  opinion  upon  the  only 
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competent  evidence,  namely,  that  of  Dr.  Gi'ay,  and 
held  that  Landro's  temporary  disability  ended  Octol^er 
1,  1948,  and  that  he  was  entitled  to  no  further  total 
temporary  disability  compensation  because  he  had 
already  admittedly  Ix-eii  paid  his  total  tem])orary 
disability  compensation  of  $680.76  to  September  30, 
1948  (R.  39). 

Appellant  further  contends  that  for  like  reasons 
the  Board  should  have  found,  under  the  only  com- 
petent evidence  adduced  before  it,  namelj^,  by  the 
deposition  of  Dr.  Gray,  that  Landro  had  suffered 
10%  permanent  disability  (R.  18),  and  awarded  him 
10%  permanent  disability  compensation  therefor,  but 
which  Landro  would  not  have  been  entitled  to  have 
been  paid  without  first  creditins,'  thereon  the  tem- 
porary disability  compensation  already  paid  him  of 
$680.76. 

We  do  not  further  discuss  this  particular  ]joint 
because  the  Board  made  no  finding  upon  it  (Award 
2nd  paragraph,  R.  34)  ;  hence,  seemingly,  inasmuch 
as  no  one  can  jjredict  whether  or  not  such  further 
hearing  ever  will  be  held,  appellant  cannot  make  any 
complaint  now  of  the  unnecessary  ex]KMise  it  will  incur 
if  any  when  such  further  hearing  is  held  on  this  par- 
ticular disability  phase  although  it  could  pro])erly 
have  been  decided  upon  Dr.  Gray's  competent  evi- 
dence regarding  it. 

Appellant,  however,  submits  that  the  lower  Court 
had  jurisdiction  to  ha\-e  modified  the  Board's  award 
in  this  respect. 
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ATTORNEY  FEE  NOT  TAXABLE  AS  COSTS  AGAINST  UNSUC- 
CESSFUL LITIGANT  ON  APPEAL  TO  DISTRICT  COURT  FOR 
REVIEW  OF  ALASKA  INDUSTRIAL  BOARD'S  AWARD. 

Question  2  (Point  6,  R.  82). 

The  District  Court  in  its  judgment  allowed  as  costs 
an  attorney  fee  of  $200.00  to  appellee  Landro  (R.  75) 
for  the  services  of  his  attorney  in  the  proceediujs^s 
hefore  the  District  Court. 

The  error  of  this  allowance  is  the  suhject  of  Ap- 
pellant's ^'Statement  of  Points"  6.   (R.  82). 

Alaska  has  no  statute  under  which  an  attorney  fee 
can  he  allowed  as  an  item  of  costs  to  the  successful 
litigant,  imless  under  the  general  statute  providing: 
"Disbursements  allowed  to  party   entitled  to 
costs.    Party's  right  to   witness'  and  attorney's 
fees.    A  party  entitled  to  costs  shall  also  be  al- 
lowed for  all  necessary  disbursements,  ***;*** 
and  a  reasonable  attorney's  fee  to  be  fixed  bv  the 
Court." 

Sec.  55-11-55,  ACLA  1949. 

The  words  '^and  a  reasonable  attorney's  fee  to  be 
fixed  by  the  Court"  were  included  in  the  ♦statute  by 
amendment  in  1947. 

Ch.  84,  ASL  1947. 

The  same  words  were  in  Section  1,  Ch.  38,  ASL 

1923,  which  were  construed  in  this  Coui't's  decision. 

Pond  V.  Goldstein,  41  F.  (2d)  7(),  5  AFR  544, 

556; 
Forno  v.  Coijle,  75  P.   (2d)   692;  5  AFR  758, 
766, 
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Appellant  does  not  contend  that  Sec.  55-11-55, 
ACLA  1949,  is  invalid.  It  contends  that  that  statute 
is  not  applicable  to  this  proceeding  which  was  an  ap- 
peal for  review  by  the  District  Court  of  a  decision  and 
award  by  the  Alaska  Industrial  Board  in  favor  of 
an  injured  employee  under  the  Alaska  Workmen's 
Compensation  Act.    (Full  text,  Appendix  A). 

This  Court  said,  in  discussing  allowance  of  attor- 
ney's fee  in  a  case  Avhere  Ch.  58,  ASL  1937,  had 
amended  Ch.  38,  ASL  1923,  by  removing  the  words 
''and  a  reasonable  attorney's  fee  to  be  fixed  by  the 
Court"  two  days  before  entry  of  judgment,  viz.: 

''The  assignment  is  well  taken.  The  right  to 
costs  is  purely  statutory.  No  such  right  existed 
at  common  law.  Day  v.  Woodworth,  13  How.  363, 
372,  14  L.  ed.  181.  No  party  is  entitled  to  costs 
until  he  prevails  in  the  suit,  in  other  words,  until 
judgment  is  entered.  Whatever  the  statute  pro- 
vides at  that  time  is  the  measure  of  his  allow- 
able costs.  As  was  said  in  Begbie  v.  Begbie,  128 
Cal.  154,  155,  60  P.  667,  49  I.R A  141 :  ' 

'The   right   to    recover   costs   exists   solely   by 

virtue  of  statutory  provision.    *   *   *  and  their 

recovery  is  governed  by  the  statute  in   force  at 

the  time  the  right  to  have  them  taxed  accrued.'  " 

Mutual,  etc.,  A.s,s'u.  v.  Mof/er,  94  F.  (2d)  906, 

9  Alaska  Reports  235,  240;  cer.  den.  304  US 

581. 

Section  10  of  the  Workmen's  Compensation  Act  of 
Alaska  provides: 

"Right  to  compensation  exchisive.  The  right 
to  compensation  for  an  injury  and  the  remedy 
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therefor  granted  by  this  Act  shall  be  in  lieu  of 
all  rights  and  remedies  as  to  such  injury  now 
existing  either  at  common  law  or  otherwise,  and 
no  rights  or  remedies,  except  those  provided  for 
hy  this  Act,  shall  accrue  to  employees  entitl(>d  to 
compensation  \mder  this  Act  while  it  is  in  effect. 
*  *  *"  (Emphasis  .supplied). 
Appendix  A,  Page  22,  Infia. 

Section  17  of  the  Act  further  says: 

u  *  *  a  jj^  all  proceedings  before  the  Industrial 
Board  or  in  any  Court  imder  this  Act  the  costs 
shall  be  awarded  and  taxed  as  provided  by  law 
in  ordinary  civil  actions  in  the  District  Court." 

Appendix  A,  Page  32,  Infra. 

Appellant  contends  that  this  provision  is  solely 
procedural,  providing  only  for  the  manner  of  award- 
ing and  taxing  costs,  and  not  a  statutory  authoriza- 
tion that  attorney's  fees  may  be  taxed  as  costs. 

Appellant  contends  that  such  conclusion  is  logically 
premised  upon  the  subsequent  language  in  Section  23 
of  the  Act,  and  that  such  later  language  is  a  specific 
limitation  upon  and  restriction  of  the  quoted  language 
from  Section  17,  if  it  can  be  construed  as  a  grant  of 
authority,  namely: 

''The  fees  of  attorneys  and  physicians,  and  the 
charges  of  nurses  and  hospitals,  for  services 
under  this  Act  shall  be  subject  to  the  approval 
of  the  Industrial  Board.  When  any  claimant  for 
compensation  is  represented  by  an  attorney  in  the 
prosecution  of  his  or  her  claim,  the  Industrial 
Board  shall  fix  and  state  in  the  award,  if  com- 
pensation be  awarded,  the  amoimt  of  the  claim- 
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ant's  attorney's  fees.  The  fee  so  fixed  shall  be 
binding  upon  both  the  claimant  and  his  or  her 
attorney,  and  the  employer  hJioU  pajf  to  the  at- 
torney out  of  the  award,  the  fee  so  fixed,  and  the 
receipt  of  the  attorney  therefor  shall  fully  acquit 
the  employer  for  an  equal  portion  of  the  award. 
*  *  *"  (Emphasis  supplied). 
Appendix  A,  Page  89,  Infra. 

This  language,  ajjpellant  submits,  distinctly  shows 
that  the  legislature  intended  that  the  injured  employee 
should  not  receive  additional  compensation  by  way 
of  attorney's  fees  in  any  proceedings  under  the  Act 
either  before  the  Board  or  the  District  Court. 

In  this  instance,  it  happens  that  the  unsuccessful 
litigant  is  appellant  who  was  the  employer.  But  sauce 
for  the  goose  should  be  sauce  for  the  gander.  It  is 
entirely  possible  that  an  injured  employee  might  be, 
in  fact  in  instances  he  has  been,  the  unsuccessful  liti- 
gant on  such  an  aj^peal.  It  scarcely  seems  possible 
that  the  Workmen's  Compensation  Act  intended, 
should  an  injured  employee  appeal  to  tlie  District 
Court  from  what  he  thought  was  an  erroneous  decision 
of  the  Board,  that  he  might  be  charged  with  the  fee 
of  the  employer's  lawyer  in  that  review  or  appeal 
proceedings  should  the  District  Court  sustain  the 
Board's  decision. 

Appellant  concedes  the  dearth  of  authority  on  this 
question,  which  has  not  to  its  knowledge  previously 
been  presented  to  this  Court,  but  it  maintains  that 
the  provisions  of  Section  55-11-55,  ACLA  1949,  supra, 
are  inapplicable  in  this  proceedings  in  the  absence 
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of  specific  authority  for  the  application  thereof  by 
the  Workmen's  Compensation  Act  and  in  Adew  of  the 
latter 's  specific  restriction  of  attorney  fees  to  be  paid 
out  of  the  awarded  compensation  under  Section  23  of 
the  Act,  (Pa,i>-e  41,  Su])ra)  ;  lience,  that  the  Dis- 
trict Court  was  without  jurisdiction  in  its  judgment 
(R.  75)  to  adjudge  that  appellant  should  pay  appel- 
lee Landro  an  attorney  fee  of  $200.00. 

Appellant  submits  that  the  lower  Court's  previous 
decision  in 

United  Benefit  Life  Jus.  Co.  r.  Elliott,  et  al., 
11  Alaska  Reports  466,  476, 
wherein  it  held  that  the  plaintiff  in  an  interpleader 
suit  was  not  entitled  to  attorney  fees  as  an  allowable 
cost  under  then  Section  4065,  CLA  1933,  which  is 
now  Sec.  55-11-55,  ACLA  1949,  supra,  with  the  added 
amendments,  spoken  of  in  that  decision,  of  Chapters 
58,  ASL  1937,  and  84,  ASL  1947,  clearly  show  that 
it  could  not  allow  the  $200.00,  or  any  sum,  for  at- 
torney fees  as  allowable  costs  in  this  suit  because  this 
proceedings  is  not  within  the  purview  of  the  classes 
of  ca.ses  mentioned  in  Section  55-11-52,  ACLA,  1949, 
formerly  Section  4062,  CLA  1933. 

"Chapter  2,  Title  56'',  mentioned  in  tlic  2nd  sub- 
paragraph of  Section  55-11-52,  ACLA  1949,  is  "Ac- 
tions by  and  against  Public  Corporations",  Sections 
56-2-1  to  56-2-4,  ACLA  1949,  Code  of  Civil  Procedure, 
Volume  3,  ACLA  1949,  formerly  Chapter  CII,  Sec- 
tions 3816  to  3819,  ACL  1933. 

"Chapter  4,  Title  56",  mentioned  in  2nd  subpara- 
graph of  Section  55-11-52,  ACLA  1949,  is  "Actions 
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to  Avoid  Charters  and  to  Prevent  the  Usurpation  of 
an  office  or  franchise  and  to  determine  the  right 
thereto,"  Sections  56-4-1  to  56-4-14,  ACLA  1949,  Code 
of  Civil  Procedure,  Vohime  3,  ACLA  1949,  formerly 
Chapter  CIII,  Sections  3824  to  3837,  ACL  1933. 


CONCLUSION. 

For  the  foregoing  reasons  ai)i:)ellant  urges  that  the 
judgment  of  the  District  Court  and  the  decision  and 
award  of  the  Alaska  Industrial  Board  should  be  re- 
versed and  modified  to  holding  that  appellee  Landro's 
total  temporary  disability  ended  on  October  1,  1948, 
for  which  he  was  entitled  to  be  paid  total  temporary 
compensation  of  $680.76  only,  which  was  paid  to  him 
prior  to  his  making  and  filing  his  claim  herein  (R. 
39) ;  and,  that  the  decision  of  the  District  Court 
should  be  reversed  in  allowing  appellee  Landro  an 
attorney  fee  of  $200.00,  or  any  sum,  as  an  allowable 
cost  for  the  services  of  his  attorney  in  the  proceed- 
ings on  the  appeal  before  the  District  Court. 

Dated,  Septera])er  6,  1950. 

Respectfully  submitted, 
R.  E.  Robertson, 
Robert  W.  Holland, 
Bogle,  Bogle  &  Gates, 

Attorneys  for  Appellant. 
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Appendix  A 

Compilation   of  Workmen's  Compensation  Act  of 
Alaska,  Chapter  9,  SLA  1946,  entitled 

''AN  ACT.  Relating  to  the  measure  and  re- 
covery of  compensation  of  injured  employees  in 
all  businesses,  occupations,  work,  employments 
and  industries  in  the  Territory  of  Alaska,  except 
domestic  service,  agriculture,  dairying*  and  the 
operation  of  railroads  as  common  carriers,  and 
relating  to  the  compensation  to  designated  bene- 
ficiaries where  such  injuries  result  in  death,  de- 
fining and  regulating  the  liability  of  employers  to 
their  employees  in  connection  with  such  businesses 
and  industries;  providing  for  a  second  injury 
fund;  creating  an  Industrial  Board,  and  defining 
its  duties;  making  the  Territorial  Department  of 
Lal^or  the  administrative  agency  to  carry  into 
effect  the  provision  of  this  Act;  providing  for 
penalties,  and  repealing  Section  2161  to  Section 
2203,  inclusive.  Compiled  Laws  of  Alaska,  1933, 
as  amended  by  Chapter  84,  Session  Laws  of 
Alaska  1935,  Chapter  74,  Session  Laws  of  Alaska 
1937,  Chapter  49,  Session  Laws  of  Alaska  1939, 
Chapter  44,  Session  Laws  of  Alaska  1941,  and 
Chapter  63,  Session  Laws  of  Alaska  1937." 

as  amended  by  Chapter  45,  SLA  1947,  entitled 

''AN  ACT.  Amending  the  Workmen's  Com- 
pensation Act,  Chapter  9,  Session  Laws,  of  Alaska, 
1946,  to  relieve  minor  surviving  children  in  re- 
mote and  isolated  sections  of  the  Territory  from 
the  consequences  of  failure  to  file  a  claim  within 
the  time  prescribed  by  Section  29  of  the  Act.", 


now  compiled  as   Sections  43-3-1  to  43-3-39,  ACLA 
1949. 

§43-3-1.  Employment  covered:  Compensation  al- 
lowed: Death  benefits:  Total  and  permanent  disability: 
Partial  permanent  disability:  Disfigurement:  Tempo- 
rary disability:  Loss  of  members:  Amputations: 
Other  permanent  partial  injuries:  Payments  to  sec- 
ond injury  fund:  Fund  beneficiaries:  Refund  of  |j 
payments  to  fund:  Injury  causing  permanent  dis- 
ability when  combined  with  previous  disability. 
Any  person,  or  persons,  partnershij),  joint  stock 
company,  association  or  corporation,  employing  three 
or  more  employees  in  connection  with  any  business, 
occupation,  work,  employment  or  industry,  car- 
ried on  in  this  Territory,  including  any  department, 
agency  or  instrumentality  of  the  Territorial  Govern- 
ment, Municipality  or  Public  Utility  District,  except  | 
domestic  service,  agriculture,  dairying,  or  the  opera- 
tion of  railroads  as  common  carriers,  shall  be  liable  to  '^ 
pay  compensation  in  accordance  with  the  schedule 
herein  adopted,  to  each  of  his,  her,  their  or  its  em- 
ployees who  receives  a  personal  injury  arising  out  of 
and  in  the  course  of  his  or  her  employment  or  to  the 
beneficiaries  named  herein,  as  the  same  are  herein- 
after designated  and  defined  in  all  cases  where  the 
employee  shall  be  so  injured  and  such  injuries  shall 
result  in  his  or  her  death. 

(COMPENSATION  ALLOWED.)  The  compensa- 
tion to  which  such  employee  so  injured,  or,  in  case  of 
his  or  her  death,  if  death  results  from  such  injury, 


such  beneficiaries  shall  be  entitled,  and  for  which  such 
employer  shall  be  legally  liable,  shall  be  as  follows: 

(1)  (AMOUNT  OF  DEATH  BENEFITS.)  In 
the  event  of  the  death  of  any  such  employee  resulting 
from  such  injury,  where  such  employee  at  the  time  of 
his  death  was  married,  his  widow  shall  be  entitled  to 
receive  the  sum  of  Four  Thousand  Five  Hundred  Dol- 
lars ($4,500.00). 

(2)  (CHILDREN).  In  those  cases  where  such 
married  employees  had  a  child  or  children  imder  the 
age  of  eighteen  (18)  years  at  the  time  of  his  death, 
his  widow  shall  be  entitled  to  receive  in  addition  to 
the  sum  above  specified,  the  sum  of  Nine  Hundred 
Dollars  ($900.00)  for  each  child  under  the  age  of 
eighteen  (18)  years,  or  child  wholly  dependent  upon 
his  or  her  parents  for  support  by  reason  of  mental  or 
physical  incompetency,  or  unborn  or  posthumous  child, 
which  such  employee  left  at  the  time  of  his  decease, 
but  not  to  exceed  in  all  the  sum  of  Nine  Thousand 
Dollars  ($9,000.00). 

(3)  (DEPENDENT  PARENTS.)  In  those  cases 
where  such  employee  left  either  father  or  mother  or 
both,  dependent  upon  him  for  support  at  the  time  of 
his  death,  the  sum  of  Nine  Hundred  Dollars  ($900.00) 
each  shall  be  paid  to  such  father  or  mother  or  both,  in 
addition  to  the  sum  provided  for  and  made  payable  to 
the  widow.  In  no  case,  however,  is  the  total  siun  to  be 
paid  hereunder  to  exceed  the  sum  of  Nine  Thou- 
sand Dollars  ($9,000.00)  and  the  payments  to  which 
the  widow  and  children  may  be  entitled  shall  be  first 


paid    out    of    said   sum    of    Nine    Thousand   Dollars 
($9,000.00). 

(4)  (NON-DEPENDENT  PARENTS.)  In  those 
cases  where  such  deceased  employee  was  unmarried  at 
the  time  of  his  or  her  death  survived  by  either  his  or 
her  father  or  mother,  such  father  or  mother  shall  be 
paid  the  sum  of  One  Thousand  Eight  Hundred  Dollars 
($1,800.00) ;  and,  in  addition  thereto,  the  employer 
shall  be  required  to  pay  the  funeral  expenses  not  to 
exceed  the  sum  of  One  Hundred  Ninety-fiA-e  Dollars 
($195.00)  and  such  other  expenses,  if  any,  arising 
after  the  injury  and  before  the  death  not  to  exceed 
One  Hundred  Ninety-five  Dollars  ($195.00). 

(5)  (NON-DEPENDENT  PARENTS.)  Where 
such  deceased  employee  Avas  unmarried  and  was  sur- 
vived by  his  or  her  father  and  mother,  such  father  and 
mother  shall  be  paid  the  sum  of  One  Thousand  Eight 
Hundred  Dollars  ($1,800.00)  each;  and,  in  addition 
thereto,  the  employer  shall  be  required  to  pay  the 
funeral  expenses  not  to  exceed  the  sum  of  One  Hun- 
dred Ninety-fiA^e  Dollars  ($195.00)  and  such  other  ex- 
penses, if  any,  arising  after  the  injury  and  before  his 
death  not  to  exceed  One  PTundred  Ninety-fiA^e  Dollars 
($195.00). 

(6)  (WIDOWER  WITH  DEPENDENT  MIN- 
ORS: GUARDIAN.)  In  those  cases  where  such  de- 
ceased employee  Avas  a  Avidower  at  the  time  of  his 
death,  but  left  one  or  more  minor  orphan  children  or 
child  wholly  dependent  upon  the  deceased  for  support 


by  reason  of  mental  or  physical  incompetency,  there 
shall  be  paid  the  sum  of  Four  Thousand  Five  Hundred 
Dollars  ($4,500.00),  and  the  further  sum  of  Nine 
Hundred  Dollars  ($900.00)  for  each  orphan  child 
under  the  age  of  eighteen  (18)  years  provided  the 
total  amount  paid  shall  not  exceed  Nine  Thousand 
Dollars  ($9,000.00),  and  the  judge  of  the  Probate 
Court  of  the  precinct  wherein  such  accident  or  injury 
occurred,  shall  appoint  a  guardian  for  all  of  said 
children,  who  shall  l)e  entitled  to,  and  who  shall  be 
paid,  the  amount  specified  in  this  paragraph,  foi*  the 
benefit  of  said  orphan  children,  and  shall  divide  Four 
Thousand  Five  Hundred  Dollars  ($4,500.00)  thereof 
equally  among  such  children  and  di\dde  the  surplus, 
if  any,  among  the  children  under  eighteen  (18)  years 
of  age. 

(7)  (AMOUNTS  PAID  NON-RESIDENT  NON- 
CITIZEN  BENEFICIARIES.)  Provided,  however, 
that  if  such  l:)eneficiary  or  beneficiaries  as  described 
in  subdivisions  1  to  6,  inclusive,  immediately  preceding 
this  subsection  be  neither  resident  or  a  citizen  of  the 
United  States  of  America,  then  the  amount  due  and 
payable  to  such  beneficiary  or  beneficiaries  shall  be  in 
amounts  as  follows: 

(a)  As  to  all  beneficiaries,  except  a  wife  or  minor 
children,  fifty  per  centum  (50%)  of  the  sum  set  forth 
in  subdivisions  1  to  6,  immediately  preceding,  and  fifty 
per  centum  (50%)  shall  be  x>aid  to  the  second  injury 
fund,  for  the  sole  benefit  of  those  entitled  to  partici- 
pate therein,  as  hereinafter  provided. 


(b)  As  to  a  wife  or  minor  children,  sixty  per 
centum  (60%)  of  the  sums  set  forth  in  subdivisions  1 
to  6  immediately  preceding,  and  forty  per  centmn 
(4:(}%)  of  the  second  injury  fund,  for  the  sole  benefit 
of  those  entitled  to  participate  therein,  as  hereinafter 
provided. 

(8)  (FUNERAL  EXPENSES:  PAYMENT  TO 
SECOND  INJURY  FUND).  In  those  cases  where 
such  deceased  employee  was,  at  the  time  of  his  or  her 
death  unmarried,  and  leaves  no  children  nor  father 
nor  mother,  the  employer  shall  be  required  to  pay  the 
funeral  expenses  of  the  deceased  not  to  exceed  the 
sum  of  One  Hundred  Ninety-five  Dollars  ($195.00), 
and  such  other  expenses,  if  any,  arising  after  the 
injury  and  before  the  death,  not  to  exceed  the  further 
sum  of  One  Hundred  Ninety-five  Dollars  ($195.00), 
and  in  addition  thereto  shall  pay  to  the  second  injury 
fund  the  sum  of  One  Thousand  Five  Hundred  Dollars 
($1,500.00),  for  the  sole  benefit  of  those  entitled  to 
participate  therein  as  hereinafter  provided. 

(SECOND  INJURY  FUND.)  There  is  hereby 
created  a  Second  Injury  Fund,  to  l^e  administered  by 
the  Commissioner  of  Labor  in  accordance  with  the 
orders  and  awards  of  the  Alaska  Industrial  Board. 

(TOTAL  AND  PERMANENT  DISABILITY.) 
Where  any  such  employee  receiving  an  injury  arising 
out  of,  and  in  the  course  of  his  or  her  employment,  as 
the  result  of  which  he  or  she  is  totally  or  permanently 
disabled,  he  or  she  shall  be  entitled  to  receive  compen- 
sation as  follows: 


(a)  (MARRIED  PERSON.)  If  such  employee 
was  at  the  time  of  his  injury  married  he  shall  be  en- 
titled to  receive  Seven  Thousand  Two  Hundred  Dol- 
lars ($7,200.00)  with  Nine  Hundred  Dollars  ($900.00) 
additional  for  each  child  under  the  age  of  eighteen 
(18)  years,  but  the  total  to  be  i^aid  shall  not  exceed 
Nine  Thousand  Dollars  ($9,000.00). 

(b)  (FATHER  AND  MOTHER.)  If  such  em- 
ployee at  the  time  of  his  injury  had  noi  wife  or 
children,  but  has  a  mother  or  father.  Six  Thousand 
Three  Hundred  Dollars  ($6,300.00). 

(c)  (FATHER  AND  MOTHER.)  In  cases,  where 
such  employee  who  at  the  time  of  his  injury  had  both 
father  and  mother,  Six  Thousand  Five  Hundred  Dol- 
lars ($6,500.00). 

(d)  (MINOR  CHILDREN).  In  those  cases,  where 
such  employee  was  at  the  time  of  his  injury,  a 
widower,  or  was  divorced,  but  had  minor  children,  he 
shall  receive  the  sum  of  Six  Thousand  Dollars 
($6,000.00),  mth  an  additional  sum  of  Nine  Hundred 
Dollars  ($900.00)  for  each  child  below  the  age  of 
eighteen  (18)  years,  provided  that  the  total  sum  to  be 
paid  such  employee  shall  not  in  any  case  exceed  the 
simi  of  Nine  Thousand  Dollars.  ($9,000.00). 

(e)  (NO  DEPENDENTS.)  In  those  cases  where 
such  employee  so  injured  at  the  time  of  his  injury  was 
unmarried  and  had  no  children  nor  father  nor  mother, 
he  shall  receive  the  sum  of  Six  Thousand  Dollars 
($6,000.00). 
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(PARTIAL  PERMANENT  DISABILITY.) 
Where  any  such  employee  receives  an  injury  arising 
out  of,  and  in  the  course  of  his  or  her  employment, 
resulting  in  his  or  her  partial  permanent  disability, 
he  or  she  shall  be  paid  in  accordance  with  the  follow- 
ing- schedule: 

For  the  loss  of  a  Thumb : 

1  (a)    In  case  the  employee  was  at  the  time  of  the 
injury  unmarried,  $720.00. 

1  (b)    In  case  the  employee  was  married  but  had  no 
children,  $900.00. 

1  (c)   In  case  the  employee  was  either  married  or  a 
widower,  but  had  one  or  more  children,  $1,080.00. 

For  the  loss  of  an  Index  Finger: 

2  (a)    In  case  the  employee  was  at  the  time  of  the 
injury  unmarried,  $450.00. 

2  (b)    In  case  the  employee  was  married  but  had 
no  children,  $585.00. 

2  (c)    In  case  the  employee  was  either  married  or  a 
widower,  but  had  one  or  more  children,  $720.00. 

For  the  loss  of  any  other  finger  than  the  Index 
Finger  and  Thiunb,  $270.00. 

For  the  loss  of  a  Great  Toe,  $450.00. 

For  the  loss  of  any  other  Toe  other  than  the  Great 
Toe,  $180.00. 

For  the  loss  of  a  Hand: 

3  (3)    In  case  the  employee  was  at  the  time  of  the 
injury  unmarried,  $2,160.00. 


3  (b)  In  case  the  employee  was  married  but  had  no 
children,  $2,880.00. 

3  (c)  In  case  the  employer  was  either  married,  or  a 
widower  and  had  one  child,  $2,880.00  and  $360.00  ad- 
ditional for  each  additional  child,  not  to  exceed,  how- 
ever, the  total  sum  of  $3,600.00. 

For  the  loss  of  an  Arm: 

4  (a)  In  case  the  employee  was  at  the  time  of  the 
injury  immarried,  $2,700.00. 

4  (b)  In  case  the  employee  was  married  but  had  no 
children,  $3,600.00. 

4  (c)  In  case  the  employee  was  either  married,  or 
a  widower  and  had  one  child,  $3,600.00  and  $450.00 
additional  for  each  such  additional  child,  the  total 
amoimt  not  to  exceed,  however,  $4,500.00. 

For  the  loss  of  a  Foot: 

5  (a)  In  case  the  employee  was  at  the  time  of  the 
injuiy  unmarried,  $2,160.00. 

5  (b)  In  case  the  employee  was  married  but  had  no 
children,  $2,700.00. 

5  (c)  In  case  the  employee  was  either  married,  or  a 
widower  and  had  one  child,  $2,880.00  and  $360.00  ad- 
ditional for  each  additional  child,  but  not  to  exceed 
the  total  sum  of  $3,600.00. 

For  the  loss  of  a  Leg: 

6  (a)  In  case  the  employee  was  at  the  time  of  the 
injury  unmarried,  $2,700.00. 
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6  (b)  In  case  the  employee  was  married  l:>iit  had 
no  children,  $3,600.00. 

6  (c)  In  case  the  employee  was  either  married,  or  a 
widower  and  had  but  one  child,  $3,600.00  with  $450.00 
for  each  such  additional  child,  not  to  exceed  the  total 
sum  of  $4,500.00. 

For  the  loss  of  an  Eye : 

7  (a)  In  case  the  employee  was  at  the  time  of  the 
injury  immarried,  $2,160.00. 

7  (b)  In  case  the  employee  was  married  but  had  no 
children,  $2,880.00. 

7  (c)  In  case  the  employee  was  either  married,  or 
a  widower  and  had  one  child,  $2,880.00  plus  $360.00 
for  each  additional  child,  not  to  exceed,  however,  the 
total  sum  of  $3,600.00. 

For  the  loss  of  an  Ear:  $360.00. 

For  the  loss  of  hearing  in  one  Ear:   $720.00. 

For  the  loss  of  the  Nose:  $720.00. 

Compensation  for  permanent  total  loss  of  use  of  a 
member  shall  be  the  same  as  for  the  loss  of  such  mem- 
ber. 

(DISFIGUREMENT.)  The  Industrial  Board  may 
award  proper  and  equitable  compensation  for  serious 
head,  neck,  facial,  or  other  disfigurement,  not  exceed- 
ing, however,  the  sum  of  Two  Thousand  Dollars 
($2,000.00). 

(TEMPORARY  DISABILITY.)  For  all  injuries 
causing  temporary  disability,  the  employer  shall  pay 
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the  employee,  during  the  period  of  such  disability, 
sixty-five  per  centum  (65%)  of  his  daily  average 
wages.  And  in  all  cases  where  the  injury  develops  or 
proves  to  be  such  as  to  entitle  the  employee  to  com- 
pensation under  some  provision  in  this  schedule,  re- 
lating to  cases  other  than  temporary  disability,  the 
amount  so  paid  or  due  him  shall  be  in  addition  to  the 
amount  to  which  he  shall  be  entitled  under  such  pro- 
vision in  this  schedule. 

Payment  for  such  temporary  disability  shall  be 
made  at  the  time  compensation  is  customarily  paid  for 
labor  performed  or  services  rendered  at  the  plant  or 
establishment  of  the  employer  liable  therefor  and  not 
less  than  once  a  month  in  any  event. 

The  average  daily  wage  earning  capacity  of  an  in- 
jured employee  in  case  of  temporary  disability  shall 
be  determined  by  his  actual  earnings  if  such  actual 
earnings  fairly  and  reasonably  represent  his  daily 
wage  earning  capacity.  If  such  earnings  do  not  fairly 
and  reasonably  represent  his  daily  wage  earning  ca- 
pacity, the  Industrial  Board  shall  fix  such  daily  w^age 
earning  capacity  as  shall  be  reasonable  and  have  a  due 
regard  for  the  nature  of  his  injury,  the  degree  of  tem- 
porary impairment,  his  usual  employment  and  any 
other  factor  or  circumstance  in  the  case  which  may 
affect  his  capacity  to  earn  wages  in  his  temporary 
disabled  condition. 

(LOSS  OF  MEMBERS  AS  TOTAL  PERMA- 
NENT DISABILITY.)  The  loss  of  both  hands,  or 
both  arms,  or  both  feet,  or  both  legs,  or  both  eyes,  or 
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any  two  thereof,  or  hearing  in  both  ears,  shall  con- 
stitute total  and  permanent  disability  and  be  compen- 
sated according  to  the  provisions  of  this  Act  with 
reference  to  total  and  permanent  disability. 

(AMPUTATIONS.)  Amputation  between  the  el- 
bow and  the  wrist  shall  be  considered  equivalent  to  the 
loss  of  an  arm,  and  amputation  between  the  knee  and 
ankle  shall  be  considered  equivalent  to  the  loss  of  a 
leg. 

(OTHER  PERMANENT  PARTIAL  INJUR- 
IES.) Whenever  such  employee  receives  an  injury, 
arising  out  of  and  in  the  course  of  employment,  as  a 
result  of  which  he  or  she  is  partially  disabled,  and  the 
disability  so  received  is  such  as  to  be  permanent  in 
character  and  such  as  not  to  come  wholly  within  any 
of  the  specific  cases  for  which  provision  is  herein 
made,  such  employee  shall  be  entitled  to  receive  as 
compensation  a  sum  which  bears  the  same  relation  to 
the  amount  he  or  she  would  be  entitled  to  receive  here- 
under if  he  or  she  were  totally  and  permanently  dis- 
abled that  the  loss  of  earning  capacity  such  employee 
by  reason  of  the  injury,  bears  to  the  earning  capacity 
such  employee  would  have  had  had  he  or  she  not  been 
injured,  the  amount  to  be  paid  in  no  case  to  exceed 
Seven  Thousand  Two  Hundred  Dollars  ($7,200.00). 

To  illustrate :  If  said  employee  were  of  a  class  that 
would  entitle  him  or  her  to  Seven  Thousand  Two  Hun- 
dred Dollars  ($7,200.00)  imder  this  schedule,  if  he  or 
she  were  totally  and  permanently  disabled,  and  his 
or  her  injury  would  be  such  as  to  reduce  his  or  her 
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earning'  capacity  twenty-five  per  centum  (25%),  he  or 
she  would  be  entitled  to  receive  One  Thousand  Eight 
Hundred  Dollars  ($1,800.00),  it  being  the  amount  that 
bears  the  same  relation  to  Seven  Thousand  Two  Hun- 
dred Dollars  ($7,200.00)  that  twenty-five  per  centum 
(25%)  does  to  one  hundred  per  centum  (100%). 
Should  such  employee  receive  an  injury  that  would 
impair  his  or  her  earning  capacity  seventy-five  per 
centum  (75%),  he  or  she  would  be  entitled  to  receive 
Five  Thousand  Four  Hundred  Dollars  ($5,400.00),  it 
being  the  amount  that  bears  the  same  relation  to 
Seven  Thousand  Two  Hundred  Dollars  ($7,200.00) 
that  seventy-five  per  centum  (75%)  does  to  one  hun- 
dred per  centum  (100%). 

(9)  (PAYMENTS  TO  SECOND  INJURY 
FUND.)  Whenever  an  employee  shall  sufl'er  a  com- 
pensal^le  injury  which  results  in  permanent  partial 
disability  by  reason  of  the  total  or  partial  loss  or  loss 
of  use  of  a  member  or  members,  as  provided  in  Para- 
graph (8)  hereof,  and  which  injury  entitled  him  or 
her  to  compensate  pursuant  to  such  Paragraph  (8), 
the  employer,  or  his  insurance  carrier,  shall,  in  addi- 
tion to  the  compensation  provided  for  in  said  Para- 
graph (8),  pa}^  into  the  second  injury  fund  a  lump 
sum,  without  interest  deductions,  equal  to  two  per 
centum  (2%)  of  the  total  compensation  to  which  the 
employee  is  entitled  under  said  Paragraph  (8)  of  this 
section  for  the  said  permanent  partial  disability,  the 
said  sum  to  })e  paid  into  such  second  injury  fund  as 
soon  as  the  total  amount  of  the  permanent  partial  dis- 


14 


ability  payable  for  the  particular  injury  is  determined 
b}^  the  Industrial  Board. 

(10)  (SECOND  INJURY  FUND  BENEPICI- 
ARIEiS.)  The  sums  required  to  be  paid  into  the 
second  injury  fund  under  the  provisions  of  Paragraph 
(7),  (8)  and  (9)  of  this  section  shall  be  paid  into  said 
second  injury  fund  of  the  Commissioner  of  Labor  for 
the  sole  benefit  of  those  entitled  to  participate  therein 
under  the  provisions  of  Paragraph  (12)  of  this  sec- 
tion, the  same  to  be  paid  out  1:)y  said  Commissioner  of 
Labor  in  accordance  with  the  orders  and  awards  of 
the  Industrial  Board. 

(11)  (REFUND  OF  PAYMENTS  TO  SECOND 
INJURY  FUND.)  In  case  a  deposit  or  payment  has 
been  made  into  such  second  injury  fund,  as  provided 
in  Paragraph  (7)  of  this  section,  and  it  is  later  shown 
that  there  are  other  beneficiaries  or  that  the  bene- 
ficiaries designated  are  entitled  to  further  or  greater 
benefits,  or,  as  provided  in  Paragraph  (8)  of  this 
Section,  and  it  is  later  shown  that  there  are  bene- 
ficiaries entitled  to  compensation,  or,  if  deposits  or 
payment  has  been  made  ])ursuant  to  Paragraph  (9) 
hereof  by  mistake  or  inadvertence  or  under  such  cir- 
cumstances that  justice  requires  a  refund  thereof,  the 
Industrial  Board  is  hereby  authorized  to  refund  such 
deposit  or  payment. 

(12)  (INJURY  CAUSING  TOTAL  PERMA- 
NENT DISABILITY  WHEN  COMBINED  WITH 
PREVIOUS  DISABILITY.)  In  those  cases  where 
an  employee  receives  an  injury  arising  out  of  and  in 
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the  course  of  his  or  her  emplojmient  which,  of  itself, 
would  cause  only  permanent  partial  disability  but 
which,  combined  with  a  previous  disability  or  injury, 
does  in  fact  cause  permanent  total  disability,  the  em- 
ployer shall  only  be  liable  for  the  permanent  partial 
disability  caused  by  the  subsequent  injury;  provided, 
however,  that  in  addition  to  compensation  for  such 
permanent  partial  disability  and  after  the  cessation 
of  the  payments  for  the  amounts  prescribed  therefor, 
the  injured  employee  shall  be  paid  the  remainder  of 
the  compensation  that  would  ])e  due  for  permanent 
total  disability  out  of  the  second  injury  found  herein- 
before created  and  provided. 

§  43-3-2.  Treatment  and  care  of  injured  employees: 
Duty  and  liability  of  employer:  Duration:  Prevailing 
fees:  Selection  of  physicians,  surgeons  and  hospitals: 
Aggravation  of  injuries  by  incompetence  or  neglect  of 
physician:  Liability:  Right  of  employee  to  provide 
physician.  The  employer  shall  promptly  provide  for 
an  injured  employee  such  medical,  surgical  or  other 
attendance  or  treatment,  nurse  and  hospital  service, 
medicine,  crutches  and  apparatus  for  such  period  as 
the  nature  of  the  injury  or  the  process  of  recovery 
may  require,  not  exceeding  one  year  from  and  after 
the  date  of  injury  to  any  such  employee.  The  em- 
ployer shall  be  liable  for  the  payment  of  the  expenses 
of  medical,  surgical  or  other  attendance  or  treatment, 
nurse,  and  hospital  service,  medicine,  crutches,  and 
apparatus  necessitated  by  the  injury  of  an  employee, 
for  such  period  as  the  nature  of  the  injury  or  the 
process  of  recovery  may  require,  not  exceeding  one 
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year  from  and  after  the  date  of  injury  to  any  such 
employee.  All  fees  and  other  charges  for  such  treat- 
ment and  services  shall  he  limited  to  such  charges  as 
prevail  in  the  same  community  for  similar  treatment 
of  injured  persons  of  a  like  standard  of  living.  The 
employer  shall  have  the  exclusive  right,  and  it  shall 
he  his  duty  to  select  and  furnish  the  necessary  phy- 
sicians, surgeons  and  hospitals  and  to  that  end  he  may 
enter  into  all  necessary  contracts  with  such  physicians, 
surgeons  and  hospitals  for  the  furnishing  of  such  serv- 
ices and  treatments.  Pro^dded,  that  if  it  he  made  to 
appear  in  any  suit,  action  or  proceeding  hrought 
against  the  employer  that  the  injuries  sustained  hy 
the  employee  were  aggravated  on  account  of  the  in- 
competence or  neglect  of  the  physician  or  surgeon 
selected  by  the  employer,  it  shall  be  prima  facie  evi- 
dence that  the  employer  failed  to  use  due  care  in  the 
selection  of  such  physician  or  surgeon  and  in  such 
case  the  employer  and  physician  or  surgeon  shall  be 
jointly  and  separately  liable  for  all  damages  resulting 
from  such  incompetence  or  neglect.  Nothing  con- 
tained in  this  section  shall  be  construed  to  limit  the 
right  of  the  employee,  to  provide  in  any  case,  at  his 
own  expense,  a  consulting  i)hysician  or  any  attending 
physician  whom  he  may  desire. 

!§  43-3-3.  Time  and  manner  of  pajring  compensa- 
tion: Interest:  Failure  to  pay  compensation:  Penalty. 
All  compensation  allowed  hereimder  for  temporary 
disability  shall  be  paid  periodically  and  promptly  in 
like  manner  as  wages,  and  as  it  accrues,  and  directly 
to  the  person  entitled  thereto,  without  waiting  for  an 
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award  by  the  Industrial  Board,  and  shall  bear  interest 
from  and  after  the  period  of  thirty  days  after  the 
date  of  the  injury  by  which  the  claim  for  compensa- 
tion arose  at  the  rate  of  eight  per  centum  (8%)  per 
annum  until  paid.  If  the  employer  or  insurance  car- 
rier shall  fail  to  pay  any  installment  of  compensation 
within  twenty  days  after  the  same  becomes  due,  there 
shall  be  paid  by  the  employer,  or  his  insurance  car- 
rier, an  additional  sum  equal  to  ten  per  centum  (10%) 
of  the  compensation  then  due,  unless  such  delay  or 
default  is  excused  by  the  Industrial  Board,  on  the 
application  of  the  employer  or  insurance  carrier  and 
upon  the  ground  that  owing  to  conditions  over  which 
the  employer  or  insurance  carrier  had  no  control,  such 
payment  could  not  be  made. 

In  all  other  cases,  compensation  shall  be  paid  bi- 
weekly, monthly,  or  otherwise,  as  the  Industrial  Board 
may  determine  to  be  for  the  best  interest  of  the  in- 
jured employee  or  his  or  her  beneficiaries;  and  such 
payments  shall  bear  interest  from  and  after  the  period 
of  thirty  days  after  the  date  of  the  order  or  award. 
If  the  emplo.yer  or  insurance  carrier  shall  fail  to  pay 
compensation  according  to  the  terms  of  such  order  or 
award  within  twenty  day^  thereafter,  except  in  the 
case  of  an  appeal,  there  shall  be  paid  by  the  employer, 
or  his  insurance  carrier,  an  additional  sum  equal  to 
twenty  per  centum  (20%)  of  the  compensation  due. 

§43-3-4.  Modification  of  compensation:  Continuing 
jurisdiction:  Effect  of  review  upon  moneys  already 
paid:  Limitation  of  time.    If  an  injured  employee  (is) 
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entitled  to  compensation  under  any  subdivision  or 
part  of  this  schedule,  and  it  shall  afterwards  develop 
that  he  or  she  is  or  was  entitled  to  a  higher  rate  of 
compensation  under  same  or  some  other  part  or  sul)- 
division  of  this  schedule,  then  and  in  that  event  he  or 
she  shall  receive  such  higher  rate,  after  first  deducting 
the  amount  that  has  already  been  paid  him  or  her.  To 
that  end  the  Industrial  Board  is  hereb}^  given  and 
granted  continuing  jurisdiction  of  every  claim,  and 
said  Board  may,  at  any  time  and  upon  its  own  motion 
or  on  application,  review  any  agreement,  award,  de- 
cision or  order,  and  on  such  review,  may  make  an 
order  or  award  ending,  diminishing  or  increasing  the 
compensation  previously  awarded,  ordered,  or  agreed 
to,  subject  to  the  maximum  or  minimum  provided  in 
this  Act.  No  such  review  shall  affect  such  award, 
order  or  settlement  as  regards  any  moneys  already 
paid,  except  that  an  award  or  order  increasing  the 
compensation  rate  may  be  made  effective  from  a  date 
of  injury,  and  except  that  if  any  part  of  the  com- 
pensation due  or  to  become  due  is  unpaid  an  award  or 
order  decreasing  the  compensation  rate  may  be  made 
effective  from  the  date  of  injury,  and  any  payments 
made  prior  thereto  in  excess  of  such  decreased  rate 
shall  be  deducted  from  any  unpaid  compensation,  in 
such  manner  and  by  such  methods  as  may  be  deter- 
mined by  the  Industrial  Board;  provided,  however, 
that  no  compensation  under  such  increased  rate  shall 
be  paid  unless  the  disability  entitling  the  employee 
thereto  shall  develop  and  claim  be  presented  within  ' 
three  (3)  years  after  the  injury. 


19 


§43-3-5.  Lien  to  secure  compensation:  Extent: 
Priority  and  rank:  Notice  of  lien:  Filing  and  con- 
tents: Enforcement:  Attachment.  Every  employee 
and  every  beneficiary  entitled  to  compensation  under 
the  provisions  of  this  Act  shall  have  a  lien  for  the  full 
amount  of  such  compensation,  including  costs  and  dis- 
bursements of  suit  and  attorneys'  fees  therein  allowed 
or  fixed,  upon  all  of  the  property  in  connection  with 
the  construction,  preservation,  maintenance  or  opera- 
tion of  which  the  woi*k  of  such  injured  or  deceased  em- 
ployee was  being  performed  at  the  time  of  the  injury 
or  death  of  such  employee.  For  example :  In  the  case 
of  an  employee  injured  or  killed  while  engaged  in  min- 
ing or  in  any  work  connected  with  mining,  the  lien 
shall  extend  to  the  entire  mine  and  all  property  used 
in  connection  therewith ;  and  in  the  case  of  an  em- 
ployee injured  or  killed  while  engaged  in  fishing  or  in 
the  packing,  canning  or  salting  of  fish,  or  other  branch 
of  the  fish  industry,  the  lien  shall  extend  to  the  entire 
packing,  fishing,  salting  or  canning  plant  or  establish- 
ment and  all  property  used  in  connection  therewith; 
and  the  same  shall  be  the  case  with  all  other  busi- 
nesses, industries,  works,  occupations  and  employ- 
ments. The  lien  herein  provided  for  shall  be  prior  and 
paramount  and  superior  to  any  other  lien  of  the  ])rop- 
erty  affected  thereby,  except  liens  for  wages  or  mate- 
rials as  is  now  or  may  hereafter  be  provided  by  law, 
and  shall  be  of  equal  rank  with  all  such  liens  for 
wages  or  materials.  The  lien  hereby  provided  for  shall 
extend  to  and  cover  all  right,  title,  interest  and  claim 
of  the  employer  of,  in  and  to  the  property  affected  by 
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such  lien.  Any  person  claiming  a  lien  under  this  Act 
shall,  within  four  months  after  the  date  of  the  in- 
jury from  which  the  claim  of  compensation  arises,  file 
for  record  in  the  office  of  the  recorder  of  the  precinct 
in  which  the  property  affected  by  such  lien  is  situated 
a  notice  of  lien  signed  and  verified  by  the  claimant  or 
some  one  on  his  or  her  behalf,  and  stating  substance, 
the  name  of  the  person  injured  or  killed  out  of  which 
injury  or  death  the  claim  of  compensation  arises,  the 
name  of  the  employer  of  such  injured  or  deceased 
person  at  the  time  of  such  injury  or  death,  a  descrip- 
tion of  the  property  affected  or  covered  by  the  lien  so 
claimed,  and  the  name  of  the  owner  or  reputed  owner 
of  such  property. 

The  lien  for  compensation  herein  provided  may  be 
enforced  by  a  suit  in  equity  as  in  the  case  of  the  en- 
forcement of  other  liens  upon  real  or  personal  prop- 
erty, at  any  time  within  ten  months  after  the  cause  of 
action  shall  arise.  Nothing  in  this  Section  contained 
shall  be  deemed  to  prevent  an  attachment  of  property 
as  security  for  the  payment  of  an}^  compensation  as 
in  this  Act  pro\TLded. 

§43-3-6.  Compromise:  Filing  memorandum:  Ap- 
proval by  Board:  Effect:  When  agreement  to  be  ap- 
proved. At  any  time  after  death,  or  after  seven  days 
subsequent  to  the  date  of  the  injury,  the  employer 
and  the  employee  or  the  beneficiary  or  beneficiaries,  as 
the  case  may  be,  shall  have  the  right  to  reach  an 
agreement  in  regard  to  any  claim  for  injury  or  death 
hereunder  in  accordance  with  the  schedule  hereof,  but 
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a  memorandum  of  the  agreement,  in  a  form  prescribed 
by  the  Industrial  Board  shall  ))e  filed  with  the  Board, 
otherwise  the  same  shall  be  void  for  any  purpose.  If 
approved  by  the  Board,  such  ag-reement  shall  be  en- 
forceable the  same  as  any  order  or  award  of  the  Board, 
and  subject  only  to  modification  in  accordance  with 
the  provisions  of  Section  I  hereof  (§43-3-4  herein). 
Such  agreement  shall  be  approved  by  the  Board  only 
when  the  terms  conform  to  the  provisions  of  this  Act, 
and,  if  it  involves  or  is  likely  to  involve  permanent 
disabilitj^,  only  after  an  impartial  examination  and  an 
opportunity  to  be  heard. 

§43-3-7.  Injuries  not  covered.  No  compensation 
shall  be  allowed  or  paid  for  the  injury  or  death  of 
an  employee  in  any  case  where  such  injury  or  death 
was  occasioned  by  his  or  her  wilful  intention  to  bring- 
about  the  injury  or  death  of  himself  or  herself  or  of 
another,  or  where  the  employee's  intoxication  was  the 
proximate  cause  of  injury. 

§43-3-8.  When  right  to  compensation  accrues: 
Period  of  incapacity:  Report  to  employer:  Compen- 
sation not  to  be  paid  prior  to  report.  No  compensation 
shall  be  paid  hereunder  for  any  injury  which  does  not 
incapacitate  the  employee  from  earning  full  wages  for 
a  period  of  at  least  one  day  in  addition  to  the  day  on 
which  the  injury  occurred,  but  if  incapacity  extends 
beyond  such  period  com|)ensation  shall  commence  on 
the  second  day  after  the  injury.  It  shall  be  the  duty  of 
every  person  claiming  compensation  under  the  provi- 
sions of  this  Act  for  any  injury  sustained  by  him  to 
make  or  cause  to  be  made,  a  report  thereof  to  his  em- 
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ployer  as  soon  as  practicable  after  sustaining  the  same, 
and  no  compensation  shall  be  paid  prior  to  the  day  on 
which  such  report  is  made. 

§43-3-9.  Presumption  of  employment:  ''Independ- 
ent contractors"  defined.  Anj^  person  rendering  serv- 
ice for  another,  other  than  as  an  independent  con- 
tractor, or  as  expressly  excluded  herein,  is  presumed 
to  l)e  an  employee  within  the  meaning  of  this  Act.  The 
term  ''independent  contractor"  shall  be  taken  to  mean, 
for  the  purpose  of  this  Act,  any  person  who  renders 
service,  other  than  manual  labor,  for  a  specified  result, 
under  the  control  of  his  pnncipal  as  to  the  result  of 
his  work  only  and  not  as  to  the  means  by  which  such 
result  is  accomplished. 

§43-3-10.  Right  to  compensation  exclusive:  Failure 
to  secure  insurance:  Election  of  remedies:  Pleading 
or  proof  of  contributory  negligence  unnecessary:  De- 
fenses barred.  The  right  to  compensation  for  an  in- 
jury and  the  remedy  therefor  granted  by  this  Act  shall 
1)e  in  lieu  of  all  rights  and  remedies  as  to  such  injury 
now  existing  either  at  common  law^  or  otherwise,  and 
no  rights  or  remedies,  except  those  provided  for  by 
this  Act,  shall  accrue  to  employees  entitled  to  com- 
pensation under  this  Act  while  it  is  in  effect;  nor  shall 
any  right  or  remedy,  exce])t  those  provided  for  by  this 
Act  accrue  to  the  i)erson  or  legal  representative,  de- 
pendents, beneficiaries  under  this  Act,  or  next  of  kin 
of  such  employee;  provided,  however,  that  if  an  em- 
ployer fails  to  secure  the  payment  of  compensation  as 
required  by  this  Act,  by  insuring  with  an  authorized 
insurance  carrier  or  by  meeting  the  requirements  for 
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self- insurance,  then  any  injured  employee,  or,  in  case 
of  death,  his  or  her  beneficiaries,  may,  at  his,  her  or 
their  option,  elect  to  claim  compensation  \mder  this 
Act  or  to  maintain  an  action  in  the  courts  for  damages 
on  account  of  such  injury  or  death;  and,  in  the  event 
of  his,  her  or  their  election  to  bring  such  action  it 
shall  not  be  necessary  to  ])lead  or  prove  freedom  from 
contributory  negligence,  nor  may  the  defendant  em- 
ployer plead  or  prove  as  a  defense  that  the  injury  was 
caused  by  the  negligence  of  a  fellow  servant,  nor  that 
the  em])loyee  assumed  the  risk  of  his  employment,  nor 
that  the  injury  was  due,  in  whole  or  in  part,  to  the 
contributory  negligence  of  the  employee. 

§  43-3-11.  Step-parents,  adopted  children,  and  step- 
children: How  regarded.  Step-parents  shall  be  re- 
garded in  this  Act  as  parents,  and  an  adopted  child, 
or  adopted  children,  or  a  step-child  or  children,  shall 
be  regarded  in  this  Act  as  issue  of  the  body. 

§43-2-12.  Statement  of  beneficiaries  by  employee: 
Change  in  beneficiaries  or  address:  Notice  to  bene- 
ficiaries: Form:  Failure  to  list  or  notify  beneficiaries: 
Employee's  statement  as  evidence:    Service  of  notice 

of  claim. 
I 

(a)     (STATEMENT  OF  BENEFICIARIEIS  BY 

EMPLOYEE.)  Every  employer  coming  within  the 
provisions  of  this  Act  shall  require  of  every  employee 
who  shall  execute  the  same,  either  at  the  time  he  or  she 
is  employed  oi*  thereafter,  a  written  statement  show- 
ing the  name  or  names  of  each  and  all  persons  that 
would  be  entitled  to  l)enefits  under  the  provisions  of 
this  Act  in  case  such  employee  should  become  deceased 
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as  a  result  of  any  injury  received  by  him,  or  her, 
arising  out  of  and  in  the  course  of  his  or  her  em- 
ployment, such  written  statement  shall  bear  the  date 
upon  which  the  same  shall  ])e  furnished  to  the  em- 
ployer, and  shall  be  signed  by  the  employee.  Provided, 
tliat,  in  cases  where  such  employee  is  unable  to  write 
his  or  her  name,  his  or  her  name  may  be  affixed  to 
such  statement  by  another,  and  such  employee  shall 
make  his  or  her  mark  in  the  manner  customary  in  such 
cases  and  such  mark  shall  be  made  in  the  presence 
of  at  least  one  witness,  who  shall  subscribe  such  state- 
ment as  a  witness.  In  all  cases  the  emploj^ee  shall  be 
furnished  a  duplicate  of  the  said  statement. 

(b)  (CHANGE  IN  BENEFICIARIES  OR  AD- 
DRESS 1'HEREOF.)  In  all  cases  where  there  shall 
be  a  change  of  beneficiaries,  or  a  change  in  the  ad- 
dress of  any  beneficiary,  the  employee  may  furnish 
the  employer  with  a  new  statement  showing  such 
change,  such  new  statement  to  be  so  furnished  shall  in 
all  respects  conform  and  comply  with  the  provisions 
hereof  with  reference  to  the  original  statement  to  be 
furnished. 

(c)  (NOTICE  TO  BENEFICIARIES.)  In  all 
cases  where  such  statement,  or  statements,  is,  or  are, 
furnished  the  employer  by  the  employee,  the  employer 
shall,  if  such  employee  becomes  deceased  as  a  result 
of  an  injury  received  in  the  course  of  his  or  her  em- 
ployment, notify  each  beneficiary  named  in  the  last 
statement  of  the  fact;  such  notice  shall  be  given  by 
sending  each  beneficiary  at  the  address  given  in  the 
last   statement   furnished  a   copy   of   such   notice   by 
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registered  mail,  and  an  envelope  containing  such  notice 
addressed  to  each  beneficiary  at  the  address  given  in 
said  last  statement  furnished,  shall  be  deposited  in  the 
post  office  and  registered,  within  ten  days  al'ter  such 
employee  shall  have  become  deceased. 

(d)  (NOTIFICATION  FORM.)    The  notice  to  be 
given  shall  be  substantially  in  the  following  form: 

To (giving  the  name  of  the 

beneficiary). 

This  is  to  advise  you  that 

(giving  the  name  of  the  deceased  person)  became  de- 
ceased on  the  day  of 

as  a  result  of  an  injury  i-eceived  while  in  the  employ 

of You  will  take  notice  that 

all  persons  entitled  to  benefits  l^ecause  of  the  fact  that 
the  above  named  employee  was  injured  and  as  a  result 
thereof  became  deceased,  under  the  laws  of  Alaska,  are 
required  to  serve  notice  upon  the  employee  with  one 
hundred  and  twenty  (120)  days  after  the  date  on 
which  such  employee  became  deceased,  in  accordance 
with  the  proAdsions  of  the  laws  of  Alaska  upon  that 
subject,  and  that  failure  to  serve  such  notice  within 
the  time  specified  and  in  the  manner  specified  will 
result  in  depriving  the  beneficiary,  failing  to  give  such 
notice  within  such  time  and  in  such  manner,  of  his  oi- 
lier rights  to  compensation  under  the  Jaws  of  Alaska. 

(e)  (FAILURE  OF  EMPLOYEE  TO  LIST 
BENEFICIARIEiS.)  Any  failure  on  the  part  of  the 
employee  to  supply  the  employer  with  a  statement  as 
hereinabove  provided  shall  not  work  a  forfeiture  of 
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the  right  of  his  or  her  beneficiaries  to  benefits  here- 
under. 

(f)  (FAILURE  OF  EMPLOYER  TO  NOTIFY 
BENEFICIARIES.)  In  cases  where  the  employer 
shall  have  been  furnished  with  such  statements  and 
shall  fail  to  notify  the  beneficiaries  therein  named  as 
shown  by  the  last  statement  furnished,  within  the  time 
and  manner  herein  provided,  such  beneficiaries  who 
have  not  been  so  notified  shall  have  the  ri,Q:lit  to  notify 
the  employer  of  their  claims  to  benefiis  and  file  claims 
and  prosecute  actions  or  other  proceedings  for  the  re- 
covery thereof,  notwithstanding  the  fact  that  such  no- 
tice was  not  served  as  hereinafter  proAdded  within  the 
period  of  one  hundred  and  twenty  (120)  days  from 
and  after  the  time  the  employee  became  deceased. 

(g)  (EMPLOYEE'S  STATEMENT  AS  EVI- 
DENCE.) Upon  the  trial  of  any  issue  relating  to  a 
beneficiary's  right  to  comy)ensation  under  this  Act,  any 
written  statement  furnished  an  employer,  as  herein- 
above provided,  may  be  offered  in  evidence  and  shall 
be  prima  facie  but  not  conclusive  evidence  that  there 
are  no  other  beneficiaries. 

(h)  (NOTICE  OF  BENEFICIARY'S  CLAIM: 
SERVICE.)  In  all  cases  where  any  person  claims  to 
be  a  beneficiary  under  this  Act  entitled  to  compensa- 
tion because  of  an  injury  to  an  employee  coming  with- 
in its  provisions,  which  resulted  in  such  employee's 
death,  someone  in  his  or  her  behalf  shall  within  one 
hundred  and  twenty  (120)  days  from  and  after  the 
death  of  such  employee  serve  a  written  notice  upon 
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the  employer,  which  notice  shall  contain  the  name  and 
address  of  the  person  claimins,*  to  be  such  beneficiary, 
the  relationship  existing-  between  such  beneficiary  and 
the  deceased,  and  if  such  beneficiary  shall  be  either 
the  father  or  mother  of  the  deceased,  such  notice  shall 
also  contain  a  statement  showing  that  such  persons 
were  dependent  upon  the  earnings  of  the  deceased. 
Such  notice  shall  be  liberally  construed  and  no  claim 
for  compensation  shall  be  denied  because  of  any  defect 
in  the  notice,  provided  it  appears  that  a  notice  was 
served  with  a  bona  fide  intention  to  comply  with  the 
provisions  of  this  Act.  Such  notice  may  be  served  by 
any  person  of  leg'al  age  by  delivering  a  copy  thereof  to 
the  employer  or  the  em])loyer's  agent  in  person  or  by 
leaving  a  copy  thereof  at  the  employer's  principal 
place  of  business  within  the  Territory  of  Alaska  with 
some  person  over  the  age  of  eighteen  (18)  years  in  the 
employ  of  such  employer,  or  by  mailing  the  same  by 
registered  mail,  addressed  to  said  employer  at  his  last 
known  business  address.  If  the  employer  cannot  be 
found  within  the  Territory  and  has  no  known  agent  or 
place  of  business  therein,  such  beneficiary  may  serve 
such  notice  by  registered  mail  upon  the  Industrial 
Board,  and  it  shall  be  the  duty  of  such  Industrial 
Board  to  publish  the  same  in  one  issue  of  any  news- 
paper of  general  circulation  jaiblished  in  the  Judicial 
Division  where  the  injury,  out  of  which  the  right  to 
compensation  arose,  occurred.  Failure  to  give  such 
notice  shall  not  bar  any  claim  (1)  if  the  employer  or 
his  agent  in  charge  of  the  business  at  the  place  where 
the  injury  occurred,  or  the  insurer,  had  knowledge  of 
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the  injury  or  death  and  tlie  Industrial  Board  deter- 
mines that  the  employer  or  insurer  has  not  been  preju- 
diced by  the  failure  to  give  such  notice;  or  (2)  if  the 
Industria]  Board  finds  that  there  was  good  cause  for 
not  giving  such  notice;  Provided  that  no  objection 
based  on  such  failure  shall  be  considered  unless  made 
at  the  first  hearing  of  the  claim  before  the  Board.  In 
case  of  doubt  as  to  the  proper  })eneficiaries,  the  em- 
ployer shall  submit  the  matter  to  the  determination  of 
the  Industrial  Board. 

§43-3-13.  Notice  in  non-fatal  cases:  No  compensa- 
tion until  notice  or  knowledge:  Defective  notice: 
Prejudice:  Contents  of  notice:  Signature  and  service. 
In  all  cases  of  injury  not  resulting  in  death,  unless  the 
employer  or  his  agent  shall  have  actual  knowledge  of 
the  occurrence  of  the  injury  at  the  time  thereof,  or 
shall  acquire  such  knowledge  aftei*ward,  the  injured 
employee,  or  someone  in  his  or  her  behalf,  as  soon  as 
practicable  after  the  injury,  shall  give  written  notice 
to  the  employer  of  such  injury,  such  notice  may  be 
given  in  the  manner  provided  in  paragraph  (h)  of 
Section  12  (§  43-3-12  herein). 

Unless  such  notice  is  given  or  knowledge  acquired 
within  sixty  days  from  the  date  of  the  injury,  no  com- 
pensation shall  be  paid  until  and  from  the  date  such 
notice  is  given  or  knowledge  obtained,  but  no  lack  of 
knowledge  by  the  employer  or  his  agent  and  no  want, 
failure,  defect  or  inaccuracy  of  the  notice  shall  bar 
compensation,  unless  the  employer  was  prejudiced 
thereby,  and  then  only  to  the  extent  of  such  prejudice. 
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The  notice  provided  for  in  this  Section  shall  state 
the  name  and  address  of  the  employee,  the  time,  place, 
nature  and  cause  of  the  injury,  and  shall  be  signed 
by  the  employee,  as  provided  in  paragraph  (a)  of 
Section  12  (§  43-3-12  herein),  or  by  some  one  in  his  or 
her  behalf,  and  served  as  ])rovided  in  paragraph  (h) 
of  Section  12  (§43-3-12  herein). 

§  43-3-14.  Rules:  Process  and  procedure  to  be  sum- 
mary and  simple:  Powers  of  board:  Subpoenas: 
Service  and  fee:  Fees  and  mileage  of  witnesses.  The 
Industrial  Board  may  make  rules  not  inconsistent  with 
this  Act  for  carrying  out  the  pro\4sions  hereof.  Proc- 
ess and  procedure  under  this  Act  shall  be  as  sum- 
mary and  simple  as  reasonably  may  be.  The  Board  oi' 
any  member  thereof  shall  have  the  power  for  the 
purpose  of  this  Act  to  subpoena  witnesses,  administer 
or  cause  to  have  administered  oaths,  and  to  examine  or 
cause  to  have  examined  such  parts  of  the  books  and 
records  of  the  ]iarties  to  a  proceeding  as  relate  to  ques- 
tions in  dispute. 

Subpoenas  of  the  Board  shall  be  served  by  the 
marshal,  or  any  deputy  mai-shal,  or  by  a  person  spe- 
cially appointed  by  the  marshal.  The  fees  sliall  be  the 
same  as  fees  now  provided  b}^  law  for  like  service  in 
civil  actions.  Each  witness  who  appears  in  obedience 
to  such  subpoena  of  the  Industrial  Board  shall  receive 
for  attendance  the  fees  and  mileage  for  witnesses  in 
civil  cases  in  the  courts. 

The  District  Court,  on  application  of  the  Industrial 
Board  or  any  member  thereof,  shall  enforce,  by  proper 
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proceedings,  the  attendance  and  testimony  of  witnesses 
and  the  production  and  examination  of  books,  papers 
and  records. 

§43-3-15.  Procedure  in  disputed  claims:  Applica- 
tion for  hearing:  Fixing  time  and  place  of  hearing: 
Where  hearing  to  be  held:  Determination:  Filing 
award:  Copies  to  parties.  If  the  employer  and  the  in- 
jured employee,  or  his  or  her  beneficiaries,  disagree 
in  regard  to  the  compensation  payable  under  this  Act, 
or  if  they  have  reached  such  an  agreement,  which  has 
been  signed  by  him,  her  or  them  and  has  been  filed 
with  and  approved  by  the  Industrial  Board  as  pro- 
vided in  Section  6  (§43-3-6  herein),  and  afterwards 
disagree  as  to  the  continiiauce  of  payments  under  such 
approved  agreement,  or  as  to  the  period  for  which 
payments  shall  be  made,  or  as  to  the  amoimt  to  l)e  paid, 
or  if  a  disjmte  arises  for  any  other  reason,  either 
party  may  then  make  application  to  the  Industrial 
Board  for  the  determination  of  the  matters  in  dispute. 

Upon  the  filing  of  such  application,  the  Board  shall 
set  the  date  of  hearing,  which  shall  be  as  early  as  prac- 
ticable, and  shall  notify  the  parties,  in  the  manner 
prescribed  by  the  Board,  of  the  time  and  place  of  such 
hearing.  Such  hearings  shall  be  held  in  the  district 
in  w^hich  such  injury  occurred,  unless,  for  the  con- 
venience of  witnesses  or  other  good  cause,  the  Board 
determines  that  such  hearing  should  be  held  else- 
where. 

All  disputes  arising  under  this  Act,  if  not  settled  by 
agreement  as  iu  this  Act  provided,  shall  be  determined 
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by  the  Board;  and  notliin^"  in  this  Section  contained 
shall  be  construed  to  affect  the  continuing  jurisdiction 
of  the  Board  as  provided  in  Section  4  (§  43-3-4  here- 
in) nor  to  prevent  sucli  Board  from  making  any  in- 
vestigation on  its  own  motion. 

The  Industrial  Board,  hy  any  or  all  of  its  mem- 
bers, shall  hear  the  parties,  their  representatives  and 
witnesses,  and  shall  determine  the  dispute  in  a  sum- 
mary manner.  The  award  shall  be  filed  with  the  record 
of  the  proceedings,  and  a  copy  thereof  shall  immedi- 
ately be  sent  to  each  of  the  parties. 

§  43-3-16.  Review  by  full  Board:  Application:  Time 
for:  Award:  Filing:  Copies.  If  an  application  for  re- 
view is  made  to  the  Industrial  Board  within  ten  days 
from  the  date  of  an  award,  made  by  less  than  all  the 
members,  the  full  Board,  if  the  first  hearing  was  not 
held  before  the  full  Board,  shall  review  the  evidence, 
or,  if  deemed  advisable,  hear  the  pai*ties  at  issue  and 
their  representatives  and  witnesses  as  soon  as  prac- 
ticable, and  shall  make  an  award  and  file  the  same 
with  the  findings  of  fact  on  which  it  is  based,  and  shall 
send  a  copy  thereof  to  each  of  the  parties  forthwith. 

§43-3-17.  Judgment  on  agreement  or  award:  Ef- 
fect: Modification:  Costs.  Any  party  in  interest  may 
file  in  the  District  Court  for  the  division  in  which  the 
employer  resides  or  has  his  place  of  business,  a  certi- 
fied copy  of  the  memorandum  of  agreement  approved 
by  the  Board,  or  of  an  order  or  decision  of  the  Board, 
or  of  an  award  of  the  full  Board  unappealed  from,  or 
of  an  award  of  the  full  Board  affirmed  upon  an  ap- 
peal, whereupon  said  court  shall  render  judgment  in 
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accordance  therewith  and  notify  the  i)arties.  Such 
judgment  shall  have  the  same  effect  and  all  proceed- 
ings in  relation  thereto  shall  thereafter  be  the  same  as 
thoug-h  said  judgment  had  been  rendered  in  a  suit 
duly  heard  and  determined  by  said  court. 

Any  such  judgment  of  said  District  Court  unap- 
pealed  from  or  affirmed  on  appeal  or  modified  in 
obedience  to  the  mandate  of  the  Appellate  Court,  shall 
be  modified  to  conform  to  any  decision  of  the  In- 
dustrial Board,  ending,  diminishing  or  increasing  any 
payment  under  the  provisions  of  Section  4  of  this  Act 
(§43-3-4  herein),  upon  the  presentation  to  it  of  a 
certified  copy  of  such  decision. 

In  all  proceedings  befoi'e  the  Industrial  Board  or 
in  any  court  under  this  Act  the  costs  shall  be  awarded 
and  taxed  as  provided  by  law  in  ordinary  civil  actions 
in  the  District  Court. 

§43-3-18.  Insurance  or  proof  of  financial  ability: 
Deposit  of  security.  Every  employer  undm-  this  Act, 
except  those  exempted  by  Section  1  (§43-3-1  herein), 
shall  either  insure  and  keep  insured  his  liability  here- 
under in  some  insurance  company  or  association  duly 
authorized  to  transact  business  of  Workmen's  Com- 
pensation Insurance  in  the  Territory,  or  shall  furnish 
to  the  Industrial  Board  satisfactory  proof  of  his  fi- 
nancial ability  to  pay  dii'ect  the  compensation  pro- 
vided for  in  this  Act.  In  the  latter  case  the  Board 
may,  in  its  discretion,  i-equire  the  deposit  of  an  ac- 
ceptable security,  indemnity  or  bond  to  secure  the 
payment  of  compensation  liabilities  as  they  are  in- 
curred. 
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§  43-3-19.  Filing  evidence  of  compliance:  Exception: 
Failure  to  comply.  Every  employer  under  this  Act, 
except  those  exempted  therefrom  by  Section  1  (§  43-3-1 
herein),  shall,  within  ten  days  after  this  Act  takes 
effect,  file  with  the  Industrial  Board,  in  the  form  pre- 
scribed by  it,  and  thereafter  within  ten  days  after  the 
termination  of  his  insurance  by  expiration  or  cancel- 
lation, evidence  of  his  compliance  with  the  insurance 
provisions  of  Section  18  (§43-3-18  herein)  and  all 
others  relating-  to  insurance  imder  this  Act ;  provided, 
that  this  requirement  shall  not  apply  to  employers 
who  have  procured  from  the  Industrial  Board  cer- 
tificates of  their  financial  ability  to  pay  compensation 
directly  without  insurance. 

Any  employer  hereafter  coming  under  the  compen- 
sation provisions  of  this  Act  shall,  in  like  manner,  file 
like  evidence  of  such  compliance. 

If  such  employer  fails,  refuses,  or  neglects  to  com- 
ply with  the  provisions  of  this  Section,  he  shall  be  sub- 
ject to  the  penalties  provided  in  Section  24  (§  43-3-24 
herein)  for  failure  to  report  accidents;  but  nothing 
herein  contained  shall  be  construed  as  affecting  the 
rights  conferred  upon  injured  employees  or  their 
beneficiaries  under  Section  10. 

§43-3-20.  Self -insurance  certificates:  Revocation: 
New  certificate.  Whenever  an  emj^loyer  has  complied 
with  the  provisions  of  Section  18  (§43-3-18  herein) 
relating  to  self-insurance,  the  Industrial  Board  shall 
issue  to  such  employer  a  certificate  which  shall  remain 
in  force  for  a  period  fixed  by  the  Board,  but  the 
Board  may,  upon  at  least  ten  days'  notice  and  a  hear- 
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ing,  revoke  the  certificate  of  such  employer  upon  satis- 
factory proof  that  such  employer  is  no  longer  entitled 
thereto. 

At  any  time  after  such  revocation  the  Board  may 
grant  a  new  certificate  to  the  employer,  upon  his  peti- 
tion and  satisfactory  proof  of  his  financial  ahility  as 
provided  in  Section  18  (§43-3-18  herein). 

§43-3-21.  Insurance  policies:  Approval  by  Insur- 
ance Commissioner:  Presumption  of  coverage:  Limi- 
tation of  liability:   Policy  provisions. 

(APPROVAL  BY  INSURANCE  (COMMISSION- 
ER.) No  insurer  shall  enter  into  or  issue  any  policy 
of  insurance  under  this  Act  until  its  policy  form  shall 
have  been  su])mitted  to  aud  approved  by  the  Insur- 
ance Commissioner.  The  Insurance  Commissioner 
shall  not  approve  the  policy  form  of  any  insurance 
company  until  such  company  shall  file  mth  it  the 
certificate  of  the  Commissioner  of  Insurance  showing 
that  such  company  is  authorized  to  transact  the  busi- 
ness of  Workmen's  Compensation  Insurance  in  the 
Territory.  The  filing  of  a  policy  form  by  any  insur- 
ance company  with  the  Industrial  Board  for  approval 
shall  constitute,  on  the  part  of  such  company,  a  con- 
clusive and  unqualified  acceptance  of  each  and  all  of 
the  provisions  of  this  Act,  and  an  agreement  by  it  to 
be  bound  thereby. 

(PRESUMPTION  OF  COVERAGE.)  All  poli- 
cies of  insurance  companies  insuring  the  payment  of 
compensation  under  this  Act  shall  be  conclusively  pre- 
sumed to  cover  all  the  employees  and  the  entire  com- 
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pensation  liability  of  tho  iiisiivod  emj)1oyer  employed 
at  or  in  connection  with  the  bnsiness  of  the  employer 
carried  on,  maintained,  or  operated  at  the  location  or 
locations  set  fortli  in  snch  ])olicy  or  agreement. 

(LIMITATION  OF  LIABILITY  VOID.)  Any 
provision  in  any  such  policy  attempting-  to  limit  or 
modify  the  liability  of  the  company  issuing-  the  same 
shall  be  AvhoUy  void  except  as  provided  in  the  pre- 
ceding paragraph. 

(REQUIRED  POLICY  PROVISION.)  Every 
policy  of  any  such  company  must  contain  the  follow- 
ing provisions: 

(a)  (EXTENT  OF  COVERAGE.)  The  insurer 
hereby  assumes  in  full  all  the  obligations  to  pay  physi- 
cian's fees,  nurse's  charges,  hospital  ser\4ces,  hospital 
supplies,  medicine,  prosthetic  devices,  transportation 
charges  to  the  nearest  point  where  adequate  medical 
facilities  are  available,  burial  expenses,  compensation 
or  death  l3enefits  imposed  upon  the  insured  under  the 
provisions  of  the  Alaska  Workmen's  Compensation 
Law. 

(b)  (SUBJECTION  TO  ACT.)  That  the  policy 
is  made  subject  to  the  provisions  of  the  Alaska  Work- 
men's Compensation  Law,  and  the  provisions  of  said 
Act  relative  to  the  liability  of  the  insured  employer  to 
pay  physician's  fees,  nurse's  charges,  hospital  ser- 
vices, hospital  supplies,  medicines,  prosthetic  devices, 
transportation  charges  to  the  nearest  point  where  ade- 
quate medical  facilities  are  available,  burial  expenses, 
compensation  or  death  benefits  t(>  and  for  said  em- 
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ployees  or  beneficiaries,  the  acceptance  of  such  liabil- 
ity by  the  insured  employer,  the  adjustment,  trial  and 
adjudication  of  claims  for  such  physician's  fees, 
nurse's  charges,  hospital  services,  hospital  supplies, 
medicines,  prosthetic  devices,  transportation  charges 
to  the  nearest  point  where  adequate  medical  facilities 
are  available,  burial  expenses,  compensation  or  death 
benefits  and  the  liability  of  the  insurer  to  pay  the 
same  are  and  shall  be  a  part  of  this  policy  contract 
as  fully  and  completely  as  if  written  herein. 

(c)  (NOTICE  TO  EMPLOYER.)  That,  as  be- 
tween the  insurer  and  the  employee  or  his  or  her 
beneficiaries,  notice  to  or  knowledge  of  the  occurrence 
of  the  injury  on  the  part  of  the  insured  employer 
shall  be  notice  or  knowledge  thereof,  as  the  case  may 
be,  on  the  part  of  the  insurer;  that  the  jurisdiction  of 
the  insured  employer  for  the  purpose  of  the  Alaska 
Workmen's  Compensation  Act  shall  be  the  jurisdic- 
tion of  the  insurer,  and  the  insurer  shall,  in  all  things, 
be  bound  by  and  shall  be  subject  to  the  orders,  awards, 
judgments  and  decrees  rendered  against  the  insured 
employer  under  said  Act. 

(d)  (CONDITIONS  OF  PAYMENT.)  That  the 
insurer  will  promptly  pay  to  the  person  or  persons 
entitled  to  the  same,  all  benefits  conferred  by  the 
Alaska  Workmen's  Compensation  Act,  including 
physician's  fees,  nurse's  charges,  hospital  services, 
hospital  supplies,  medicines,  prosthetic  devices,  trans- 
portation charges  to  the  nearest  point  where  adequate 
medical  facilities  are  available,  burial  expenses,  and 
all  installments  of  compensation  or  death  benefits  that 
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may  be  awarded  oi-  agreed  ii|)on  under  said  Act;  that 
the  obligation  of  the  insurer  shall  not  be  affected  by 
any  default  of  the  insured  employer  after  the  injury, 
or  by  any  default  in  giving  of  any  notice  recjuired  by 
this  policy;  that  the  policy  is  and  shall  be  construed 
to  be  a  direct  pr'omise  by  the  insurer  to  the  person 
entitled  to  physician's  fees,  nurse's  charges,  fees  for 
hospital  services,  charges  for  medicines,  prosthetic 
devices,  transportation  charges  to  the  nearest  point 
where  adequate  medical  facilities  are  available,  and 
hospital  supplies,  charges  for  burial,  compensation  or 
death  benefits,  and  shall  be  enforceable  in  the  name 
of  such  person  or  persons. 

(e)  (NOTICE  OF  TERMINxiTION.)  That  any 
termination  of  the  policy  by  cancellation  shall  not  l>e 
effective  as  to  the  employees  of  the  insured  employer 
covered  thereby  until  ten  days  after  written  notice  of 
such  termination  has  been  received  by  the  Industrial 
Board.  Provided,  however,  that  if  the  employer  has 
secured  insurance  with  another  insurance  carrier, 
cancellation  shall  be  effective  as  of  the  date  of  such 
other  coverage. 

(f)  (JOINT  LIAJ3ILITY.)  That  all  claims  for 
compensation,  death  benefits,  physician's  fees,  nurse's 
charges,  hospital  services,  hospital  supplies,  medicines, 
prosthetic  devices,  transijortation  charges  to  the  near- 
est point  where  adequate  medical  facilities  are  avail- 
able, burial  expenses,  may  be  made  directly  against 
either  the  employer  or  the  insurer,  or  both,  and  the 
order  or  award  of  the  Industrial  Board  may  be  made 
against  either  the  employer  or  the  insurer  or  both. 
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(g)  (REVOCATION  BY  COMMISSIONER.) 
That  if  any  insurer  shall  fail  or  refuse  to  pay  any 
final  award  or  .inclement  (except  during  the  pendency 
of  an  appeal)  rendered  against  it,  or  its  insured,  or, 
if  it  shall  fail  or  refuse  to  comply  with  any  provisions 
of  this  Act,  the  Insurance  Commissioner  shall  revoke 
the  approval  of  the  policy  form,  and  shall  not  accept 
any  further  x)roofs  of  insurance  from  it  until  it  shall 
have  paid  said  award  or  judgment  or  complied  with 
the  violated  provision  of  this  Act,  and  shall  have  re- 
submitted its  policy  form  and  received  the  approval 
thereof  by  the  Insurance  Commissioner. 

§43-3-22.  Award  to  be  final  and  conclusive:  Ques- 
tions of  fact:  Injunction  proceedings:  Certification 
of  questions  by  Board:  Advancement  on  docket: 
Early  determination:  Increase  in  award.  An  award  of 
the  Board,  by  less  than  all  of  the  membei-s,  as  pro- 
vided in  Section  15  (§  43-3-15  herein),  if  not  reviewed 
as  provided  in  Section  16  (§  43-3-16,  herein),  shall  be 
final  and  conclusive. 

An  award  by  the  full  Board  shall  be  conclusive  and 
binding  as  to  all  questions  of  fact;  but  either  party 
to  the  dispute,  within  thirty  days  from  the  date  of 
such  award,  if  such  award  is  not  in  accordance  with 
law,  may  bring  injunction  proceedings,  mandatory  or 
otherwise,  against  the  Industrial  Board,  to  suspend  or 
set  aside,  in  whole  or  in  pai*t,  such  order  or  award. 
Such  proceedings  shall  be  instituted  in  the  United 
States  District  Court  for  the  district  in  which  the 
injury  occurred.  The  orders,  writs  and  processes  of 
the  court  in  such  proceeding  may  run,  be  served,  and 


39 


l)e  returned  in  aceordanf*e  with  the  rules  of  said  court, 
but  the  return  day  and  hearing-  thereon  shall  not  be 
later  than  sixty  days  after  the  institution  of  such 
proceedings.  The  payment  of  the  amounts  required 
by  such  award  shall  not  be  stayed  pending  final  de- 
cision in  any  such  proceeding  iniless,  upon  application 
for  an  interlocutory  injunction,  the  court  on  hearing, 
after  not  less  than  ten  days'  notice  to  the  parties  and 
the  Industrial  Board,  allows  the  stay  of  such  pay- 
ments, in  whole  or  in  part,  where  substantial  damage 
would  otherwise  ensue  to  the  employer.  The  order  of 
the  court,  allowing  any  such  stay  shall  contain  a  spe- 
cific finding,  based  upon  evidence  submitted  to  the 
court,  and  identified  by  I'eference  thereto,  that  such 
substantial  damage  would  result  to  the  employer,  and 
specifying  the  nature  of  the  damage. 

The  Board,  of  its  own  motion,  may  certify  questions 
of  law  to  said  court  for  its  decision  and  determination. 

All  such  appeals  and  certified  questions  of  law  shall 
be  advanced  upon  the  docket  of  said  court,  and  shall 
be  determined  at  the  earliest  j)racticable  date,  mthout 
extensions  of  time  for  filing  briefs. 

Any  award  of  the  full  Board  affirmed  on  court  re- 
view at  the  instance  of  the  employer  or  his  insurance 
carrier  may  be  increased  ten  jjer  centum  by  order  of 
the  court. 

§43-3-23.  Fees  of  attorneys  and  physicians:  Ap- 
proval: Statement  of  attorney's  fees:  Effect  and  pay- 
ment: Report  by  physician.  The  fees  of  attoi-neys  and 
physicians,  and  the  charges  of  mirses  and  hospitals, 
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for  sendees  under  this  Act  shall  he  subject  to  the  ap- 
proval of  the  Industrial  Board.  When  any  claimant 
for  compensation  is  represented  hy  an  attorney  in  the 
prosecution  of  his  or  her  claim,  the  Industrial  Board 
shall  fix  and  state  in  the  award,  if  compensation  l)e 
awarded,  the  amount  of  the  claimant's  attorney's  fee. 
The  fee  so  fixed  shall  be  bindinc^  upon  both  the  claim- 
ant and  his  or  her  attorney,  and  the  employer  shall 
pay  to  the  attorney  out  of  the  award,  the  fee  so  fixed, 
and  the  receipt  of  the  attorney  therefor  shall  fully 
acquit  the  employer  for  an  equal  portion  of  the  award. 
The  Industrial  Board  may  withhold  the  approval  of 
the  fees  of  the  attendinc^  physician  in  an}^  case  until 
he  shall  file  a  report  with  the  Industrial  Board  on  the 
form  prescribed  by  such  Board. 

§43-3-24.  Records  and  reports  of  injuries:  Con- 
tents of  report:  Violations  as  misdemeanor:  Punish- 
ment. Every  (^nj^loyer  shall  hereafter  keep  a  record 
of  all  injuries,  fatal  or  otherwise,  received  by  his  em- 
ployees in  the  course  of  their  employment.  Within 
one  week  after  occurrence  and  knowledg'e  thereof,  as 
provided  in  Sections  12  and  13  (§§43-3-12,  43-3-13 
herein)  of  an  injury  to  an  employee  causing  his  or  her 
death  or  absence  from  Avork  for  more  than  one  day, 
a  report  thereof  shall  be  made  in  writing  and  mailed 
to  the  Industiial  Board  on  blanks  to  be  procured  from 
the  Board  for  the  purpose. 

The  said  report  shall  contain  the  name,  nature  and 
location  of  the  business  of  the  employer,  the  name, 
age,  sex,  wages,  occupation  of  the  injured  employee, 
the  date  and  hour  of  the  injury  and  the  nature  and 
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cause  thereof,  and  such  other  information  as  may  be 
required  by  the  Industrial  Board. 

Whoever  shall  fail  or  refuse  to  comply  with  the 
foregoing  provisions,  or  whoever  shall  violate  any  of 
the  provisions  of  this  Act,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof,  shall  be 
fined  not  less  than  Fifty  Dollars  nor  more  than  Five 
Hundred  Dollars. 

§  43-3-25.  Jurisdiction  of  courts.  No  court  of  this 
Territory  except  the  United  States  District  Court  on 
review,  or  the  United  States  Circuit  Court  of  Appeals 
on  appeal,  shall  have  jurisdiction  to  review,  vacate, 
set  aside,  reverse,  correct,  amend  or  annul  any  order 
or  award  of  the  Industrial  Board  or  to  suspend  or 
delay  the  execution  or  operation  thereof,  or  to  enjoin, 
restrain  or  interfere  with  the  Industrial  Board  in  the 
performance  of  its  duties. 

§43-3-26.  Attachment:  Procedure:  Affidavit:  Con- 
tents: Insurance  of  writ  without  bond:  Form,  service, 
execution  and  return:  Undertaking  by  defendant: 
Effect. 

(a)  (AFFIDAVIT:  CONTENTS.)  A  writ  of 
attachment  shall  be  issued  by  the  Clerk  of  the  Court 
in  which  any  action  for  the  recovery  of  damages  under 
the  provisions  of  Section  10  (§43-3-10  herein)  is 
pending,  or  by  the  United  States  Commissioner  in  any 
such  action  pending  in  the  court  of  such  Commis- 
sioner. Whenever  the  plaintiff  or  anyone  in  his  be- 
half shall  make  and  file  an  affidavit  showing  that  he 
or  she  is  entitled  to  recover  compensation  from  the 
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defendant,  under  the  provisions  hereof,  but  that  such 
defendant  has  failed  to  comply  with  the  provisions  of 
Sections  18  and  19  of  this  Act  (§§43-3-18,  43-3-0.9 
herein),  and  the  certificate  of  the  Industrial  Board  to 
that  effect  shall  be  prima  facie  evidence  of  the  fact, 
such  affidavit  must  show  all  the  facts  necessary  to 
bring  the  plaintiff  within  the  provisions  hereof,  and 
must  further  set  up  all  the  facts  necessary  to  show 
that  a  cause  of  action  exists  in  favor  of  the  plaintiff 
and  against  the  defendant  for  the  amount  sued  for 
and  for  which  the  attachment  is  sought  under  the 
provisions  hereof. 

(b)  (ISSUANCE  OF  WRIT  WITHOUT  BOND : 
FORM,  SERVICE,  EXECUTION  AND  RETURN.) 
Upon  filing  such  affidavit  in  actions  pending  as  afore- 
said with  the  Clerk  of  the  Court,  or,  the  Commis- 
sioner, in  actions  x)ending  in  the  court  of  such  Com- 
missioner, the  plaintiff  shall  he  entitled  to  have  a  wi'it 
of  attachment  issued  without  filing  any  bond  or  other 
security  such  writ  shall  be  directed  to  the  marshal 
and  shall  in  all  respects  conform  to  writs  of  attach- 
ment in  other  cases  and  shall  be  issued,  served,  ex- 
ecuted and  returned  in  the  same  manner  that  writs  of 
attachment  in  other  cases  are  now  issued,  executed 
and  returned. 

(c)  (UNDERTAKING  BY  DEFENDANT:  EF- 
FECT.) The  defendant  may,  however,  file  a  written 
undertaking  in  any  pending  cause  for  the  benefit  of 
the  plaintiff'  in  an  amoimt  equal  to  double  the  amount 
sued  for,  executed  by  two  or  more  sufficient  sureties, 
to  be  approved  by  the   Judge   or  Commissioner  in 
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whose  court  the  action  ivS  pending  and  conditioned  that 
the  defendant  will  pay  any  judgment  that  may  be 
awarded  against  such  defendant  in  the  action.  No 
writ  of  attachment  shall  issue  after  such  imdertaking 
has  been  filed  l\y  the  defendant,  and  if  such  imder- 
taking shall  be  filed  after  the  writ  has  been  issued, 
such  writ  shall  be  quashed  and  if  property  has  been 
attached  under  such  writ  at  the  time  of  the  filing  of 
such  undertaking,  such  attachment  shall  bo  dissolved 
and  set  aside  and  the  property  attached  and  (sic) 
returned  to  the  defendant. 

§43-3-27.  Physical  examination:  Submission  to: 
Presence  of  employee's  physician:  Privilege:  Refusal 
to  submit  to  examination:  Effect:  Autopsy:  Notice 
to  widow  or  next  of  kin.  The  employee  shall  after  an 
injury  at  reasonable  times  during  the  continuance  of 
his  or  her  disability,  if  so  requested  by  his  or  her 
employer,  or  when  ordered  by  the  Industrial  Board, 
submit  himself  or  herself  to  an  examination  by  a 
physician  or  surgeon  authorized  to  practice  medicine 
under  the  laws  of  the  Territory  or  State  in  which  such 
employee  may  be  found,  furnished  and  paid  for  by 
the  employer,  or  by  the  Board.  The  employee  shall 
have  the  right  to  have  a  physician,  provided  and  paid 
for  by  himself  or  herself,  present  at  such  examination 
or  examinations.  No  fact  communicated  to,  or  other- 
wise learned  by  any  physician  or  surgeon  who  may 
have  attended  or  examined  the  employee,  or  who  may 
have  been  present  at  any  examination,  shall  be  privi- 
leged, either  in  the  hearings  provided  for  in  this  Act, 
or  any  action  to  recover  damages  against  any  em- 
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ployer  who  is  subject  to  the  compensation  pro^dsions 
of  this  Act.  If  any  employee  refused  to  submit  him- 
self or  herself  to  any  such  examination  to  examina- 
tions provided  for  herein,  his  or  her  rights  to  com- 
pensation shall  he  suspended  until  such  obstruction 
or  refusal  ceases,  and  his  or  her  compensation,  during 
such  period  of  suspension,  may,  in  the  disci'etion  of 
the  Industrial  Board,  or  the  court  determining  an 
action  brought  for  the  recovery  of  damages  here- 
under, be  forfeited. 

The  employer,  or  the  Industrial  Board,  shall  have 
the  right  in  any  case  of  death  to  require  an  autopsy 
at  the  expense  of  the  party  i*equesting  same. 

No  autopsy  shall  be  held  in  any  case  without  notice 
first  being  given  to  the  mdow  or  next  of  kin,  if  they 
reside  in  the  Territory,  or  their  whereabouts  can  rea- 
sonably be  ascertained,  of  the  time  and  place  thereof 
and  reasonable  time  and  opportunity  given  such 
widow  or  next  of  kin  to  have  a  representative  present 
to  witness  the  autopsy  shall  be  suppressed  on  motion 
duly  made  to  the  Industrial  Board,  or  to  the  Court, 
as  the  case  may  be. 

§43-3-28.  Waiver  or  exemption  from  statute  for- 
bidden. No  agreement  by  an  employee  to  waive  his  or 
her  rights  to  compensation  under  this  Act  shall  be 
valid,  except  as  herein  elsewhere  provided,  and  no 
employer  or  employee  shall  exempt  himself,  herself 
or  itself,  except  in  the  manner  herein  elsewhere  pro- 
vided, from  the  burden  or  waive  the  benefits  of  this 
Act,  by  any  contract,  agreement,  rule,  regulation  or 
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device,  and  any  such  contract,  agreement,  rule,  regu- 
lation or  device  shall  be  absolutely  void. 

§43-3-29.  Claims  barred  if  not  filed  within  two 
years.  Any  and  all  claims  for  compensation  hereunder 
shall  be  barred  unless  a  claim  for  compensation  shall 
be  filed  with  the  Industrial  Board  within  two  years 
after  the  injury,  or,  if  death  results  therefrom,  within 
two  years  after  such  death,  after  the  injury  was  sus- 
tained, or,  in  the  event  of  mental  incapacity,  within 
two  years  after  the  removal  of  such  mental  incapacity. 

§  43-3-30.  Liability  of  third  persons:  Proceedings  by 
employer:  Subrogation  to  employee.  Where  the  in- 
jury for  which  compensation  is  payable  hereunder 
was  caused  under  circumstances  creating  a  legal  lia- 
bility in  someone  other  than  the  employer  to  pay 
damages  in  respect  thereof,  the  employee  may  take 
proceedings  against  the  one  so  liable  to  pay  damages 
and  against  any  one  liable  to  pay  compensation  under 
this  Act,  but  shall  not  be  entitled  to  receive  both  dam- 
ages and  compensation.  And  if  the  employee  has  been 
paid  compensation  under  this  Act,  the  employer  by 
whom  the  compensation  Avas  paid  shall  be  entitled  to 
indemnity  from  the  person,  firm  or  corporation  so 
liable  to  pay  damages  as  aforesaid  and  to  the  extent 
of  such  indemnity  shall  be  subrogated  to  the  rights  of 
the  employee  to  recover  damages  therefor. 

§  43-3-31.  Report  of  termination  of  compensation. 
Every  employer  jjaying  compensation  directly  without 
insurance,  and  every  insurance  carrier  paying  com- 
pensation in  behalf  of  an  employer,  shall,  within  ten 
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days  from  the  termination  of  the  compensation  period 
fixed  in  any  award  against  him  or  its  insured,  for  an 
injury  or  death,  either  by  the  approval  of  an  agree- 
ment or  upon  hearing,  and  within  ten  days  from  the 
full  redemption  of  any  such  approved  agreement  or 
award,  by  the  cash  payment  thereof  in  a  lump  sum  or 
otherwise,  as  in  this  Act  or  by  the  order  or  award  of 
the  Industrial  Board  provided,  shall  make  such  report 
or  reports  as  the  Industrial  Board  may  require. 

§  43-3-32.  Failure  to  secure  payment:  Common  law 
defenses  abolished:  Presumptions.  If  such  employer 
fails  to  provide  security  as  required  by  Sections  18 
and  19  (§§43-3-18,  43-3-19  herein),  such  employer 
shall  not  escape  liability  for  personal  injury  sustained 
by  an  employee  of  such  employer  when  the  injury 
sustained  arises  out  of  and  in  the  usual  course  of  the 
employment  because: 

(1)  The  employee  assumed  the  risks  inherent  to 
or  incidental  to  or  arising  out  of  his  or  her  employ- 
ment or  the  risks  arising  from  the  failure  of  the 
employer  to  provide  and  maintain  a  reasonably  safe 
place  to  work,  or  the  risks  arising  from  the  failure  of 
an  employer  to  furnish  reasonably  safe  tools  or  ap- 
pliances, or  because  the  employer  exercises  reasonable 
care  in  selecting  reasonably  competent  employees  in 
the  business; 

(2)  That  the  injury  was  caused  by  the  negligence 
of  a  coemployee. 

(3)  That  the  employee  was  neghgent,  unless  and 
except  it  shall  appear  thai  such  negligence  was  wilful 
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and  with  intent  to  cause  the  injury,  or  was  the  result 
of  wilful  intoxication  on  the  part  of  the  injured  party; 

(4)  In  such  actions  by  an  employee  against  an 
employer  for  personal  injury  sustained  arising  out  of 
and  in  the  course  of  the  employment  where  the  em- 
ployer has  failed  to  provide  the  security  as  required 
by  Sections  18  and  19  (§§43-3-18,  43-3-19  herein),  it 
shall  be  presumed  that  the  injury  to  the  employee  was 
the  first  result  groAving-  out  of  the  negligence  of  the 
employer ;  and  that  such  negligence  was  the  proximate 
cause  of  the  injury;  and  in  such  case  the  burden  of 
proof  shall  rest  upon  the  employer  to  rel^ut  the  pre- 
sumption of  negligence. 

§43-3-33.  Presumption  of  direct  payment:  Notice: 
Posting:  Places  of  posting:  Form  of  notice.  Every 
such  employer  shall  be  conclusively  presumed  to  have 
elected  to  pay  compensation  directly  to  employees  for 
injuries  sustained  arising  out  of  and  in  the  course  of 
the  employ-  according  to  the  provisions  hereof,  unless 
and  until  notice  in  writing  of  insurance,  stating  the 
name  and  address  of  the  insurance  company  and  the 
period  of  insurance,  shall  have  been  given  to  the  em- 
ployee. Such  notice  shall  be  posted  and  kept  on  the 
premises  of  the  employer  or  on  the  premises  where 
the  employer's  operations  are  being  carried  on  in  three 
conspicuous  places ;  one  of  which  shall  ])e  at  tlie  office 
of  the  employer;  one  at  the  mess  house  or  boarding 
house,  if  there  be  one,  and  the  third  in  some  con- 
spicuous place  on  the  premises  or  works.  Such  re- 
corded and  posted  notice  shall  be  substantially  in  the 
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following  foiin,  and  the  signature  shall  be  witnessed 
by  two  witnesses: 

EMPLOYER'S  NOTICE  OF  INSURANCE 

To  the  employees  of  the  undersigned: 

You  and  each  of  you  are  hereby  notified  that  the 
undersigned  is  insured  in  the Insur- 
ance Company,  whose  address  is and 

that  the  period  covered  by  such  insurance  is 

in  accordance  with  the  terms,  conditions  and 

provisions  to  pay  compensation  to  employees  of  the 
undersigned  for  injuries  received  as  provided  in  the 
Act  of  the  Territory  of  Alaska,  kno^vn  as  the  "Work- 
men's Compensation  Act  of  the  Territory  of  Alaska." 

(Signed) 

Witnesses:  


§43-3-34.  Article  to  be  part  of  every  contract  of 
hire:  Construction.  This  article  shall  constitute  part 
of  eveiy  contract  of  hire,  express  or  implied,  and  the 
same  shall  be  construed  as  an  agreement  on  the  part 
of  the  employer  to  pay  and  on  the  part  of  the  em- 
ployee to  accept  compensation  in  the  manner  hereby 
provided  for  all  personal  injuries  sustained,  arising 
out  of  and  in  the  course  of  employment. 

§  43-3-35.  When  excluded  employee  presumed  to 
accept  compensation  under  this  Act:  Voluntary  In- 
surance. All  employees  excluded  by  the  provisions  of 
Section  1  of  this  Act  (§43-3-1  herein)  shall  be  con- 
clusively presumed  to  have  elected  to  take  compensa- 
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tion  in  accordance  with  the  provisions  of  Section  33 
(§43-3-33  herein)  in  the  following  cases. 

(a)  In  the  event  that  any  employer  who  employs 
a  person  or  persons  in  domestic  service,  or  who  is 
engaged  in  agriculture,  dairying,  or  the  operation  of 
railroads  as  common  carriers,  and  is,  therefore,  by 
reason  of  the  provisions  of  Section  1  (§  43-3-1  herein) 
excluded  from  the  terms,  conditions  and  provisions 
hereof,  voluntarily  obtains  insurance  for  the  protec- 
tion of  his  or  its  employees  for  injuries  arising  out 
of  and  in  the  course  of  the  employment,  the  rights 
and  remedies  hereof  shall  apply  where  an  employee 
brings  an  action  or  takes  proceedings  to  recover  dam- 
ages or  compensation  for  injuries  received  gromng 
out  of  and  in  the  course  of  his  or  her  employment, 
and  such  employee  shall  he  and  remain  subject  to  the 
provisions  hereof  the  same  as  if  such  employment  had 
not  been  excluded  by  the  provisions  of  Section  1  of 
this  Act  (§  43-3-1  herein). 

§  43-3-36.  Alaska  Industrial  Board  created:  Mem- 
bers: Chairman:  Powers.  A  Board  is  hereby  created 
which  shall  be  known  as  the  ''Alaska  Industrial 
Board,"  to  be  composed  of  the  following  three  mem- 
bers: The  Territorial  Insurance  Commissioner,  the 
Attorney  General  and  the  Territorial  Commissioner 
of  Labor.  The  Commissioner  of  Labor  shall  be  Chair- 
man of  the  Alaska  Industrial  Board,  and  shall  be  the 
executive  officer  of  the  Board,  and  shall  be  empow- 
ered to  perform  all  acts  necessary  to  carry  into  effect 
all  provisions  of  this  Act. 
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§43-3-37.  Assignment  of  claim:  Waiver  of  ex- 
emption. No  claim  for  compensation,  or  compensation 
agreed  upon,  awarded,  adjudged,  or  paid,  shall  be 
assignable,  or  subject  to  leAy,  execution,  attachment, 
garnishment,  or  any  other  remedy  or  procedure  for 
the  recovery  or  collection  of  a  del^t,  and  this  exemp- 
tion cannot  be  waived. 

§  43-3-38.  Definition  of  terms.  Wherever  the  term 
''employer"  is  used  in  this  Act,  reference  is  had  to 
the  Territory  or  any  of  its  political  subdivisions  and 
to  any  person  or  persons,  partnership,  joint  stock 
company,  association  or  corporation  employing  three 
or  more  persons  in  connection  with  any  lousiness  or 
industry  coming  within  the  scope  hereof  and  carried 
on  in  this  Territory,  and  whenever  the  term  "em- 
ployee" is  used  herein,  reference  is  had  to  an  em- 
ployee employed  by  an  employer  as  above  defined. 

If  the  employer  is  insured,  the  term  "employer" 
shall  include  the  insurer  so  far  as  applicable. 

The  term  "beneficiary"  as  used  herein  refers  to  any 
person  entitled  to  compensation  under  the  provisions 
hereof. 

The  masculine  gender,  whenever  used  herein,  shall 
be  held  to  include  the  feminine  and  neuter. 

For  the  purpose  of  this  Act,  "child"  or  "chil- 
dren" shall  mean  a  child  or  children  under  the  age  of 
eighteen  years  depending  upon  the  injured  employee 
for  support. 

i 
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"Widower"  shall  include  one  who  is  divorced  and 
is  not  required  by  decree  of  divorce  to  contribute  to 
the  support  of  his  former  wife. 

"Married"  shall  include  one  who  is  divorced  but  is 
required  by  the  decree  of  divorce  to  contribute  to  the 
support  of  his  former  wife. 

The  term  "injury"  or  "personal  injury"  means  an 
injury  by  accident  arising  out  of  and  in  the  course  of 
employment,  including  any  disease  proximately  caused 
by  the  employment,  which  is  due  to  causes  and  condi- 
tions that  are  characteristic  of  and  peculiar  to  a  par- 
ticular trade,  occupation,  process  or  employment,  and 
to  exclude  all  ordinary  diseases  of  life  to  which  the 
general  public  are  exposed ;  including,  also,  any  injury 
caused  by  the  wilful  act  of  a  third  person  directed 
against  the  employees  because  of  his  or  her  employ- 
ment, but  shall  not  include  injuries  caused  by  the 
employee's  wilful  intention  to  injure  himself  or  her- 
self or  to  injure  another  or  caused  by  his  or  her  wil- 
ful intoxication. 

§  43-3-39.  Title  of  Act.  This  Act  shall  be  cited  as 
"The  Workmen's  Compensation  Act  of  Alaska." 

§  43-3-40.  Separability  of  Provisions.  If  any  pro- 
vision of  this  Act  or  the  application  thereof  to  any 
person  or  circumstance  is  held  invalid,  the  remainder 
of  the  Act  and  the  application  of  such  provisions  to 
other  persons  or  circumstances  shall  not  be  affected 
thereby. 

§  43-3-41.  Laws  Repealed.  This  Act  shall  super- 
sede and  repeal  all  other  laws  of  the  Territory  relat- 
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iiig  to  Workmen's  Compensation,  and  Section  2161 
to  Section  2203,  inclusive,  Compiled  Laws  of  Alaska 
1933,"  as  amended  by  Chapter  84,  Session  Laws  of 
Alaska  1935,  Chapter  74,  Session  Laws  of  Alaska 
1937,  Chapter  49,  Session  Laws  of  Alaska  1939,  Chap- 
ter 41,  Session  Laws  of  Alaska  1941,  and  Chapter  63, 
Session  Laws  of  Alaska  1937,  are  hereby  specifically 
repealed." 


*Fonnerly  Chapter  25,  Session  Laws  of  Alaska  1929. 
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Appendix  B 

United  Stutes  of  America, 
Territory  of  Alaska. — ss. 

R.  E.  RoBERT^soN,  being  first  duly  sworn  on  oath 
deposes  and  says  I  am  attorney  for  the  appellant; 
that  in  the  absence  of  the  record  so  showing  I  state: 

(a)  Landro's  deposition  was  taken  before  one  or 
more  members  of  the  Board  on  May  26,  1949. 

(b)  The  hearing  was  held  before  the  full  Board 
on  June  27,  1949. 

(c)  The  Board  made  its  decision  and  award  on 
June  28,  1949,  but  the  Board  did  not  notify  the  ap- 
pellant thereof  until  July  8,  1949. 

(d)  Appellant's  complaint  and  appeal  was  filed 
with  the  Clerk  of  the  District  Court  for  the  Third 
Judicial  Division  on  July  28,  1949. 

R.  E.  Robertson. 

Subscribed  and  sworn  to  before  me  this  15th  day  of 
August,  1950,  in  Juneau,  Alaska. 

(Seal)  F.  O.  Eastaugh, 

Notary  Public  for  the  Territory  of  Alaska. 
My  commission  expires  June  10, 1954. 
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STATEMENT  OF  FACTS. 

Since  appellant's  brief  does  not  include  all  the  facts 
which  appellees  consider  relevant,  a  brief  statement 
follows : 

The  appellant  employed  the  appellee  Landro  as  a 
fisherman  to  supply  its  cannery  at  Eklunk,  in  Bristol 
Bay,  Alaska,  with  salmon  during  the  season  of  1948. 
On  the  evening  of  July  5th,  the  weather  was  rough. 
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His  fishing  boat  was  temporarily  tied  to  a  scow.  In 
order  to  save  the  boat  from  destruction  he  jumped 
from  the  scow  to  the  boat.  The  boat  gave  a  heave 
which  threw  him  off  balance  and  he  landed  on  top  of 
an  anchor  on  his  back,  causing  him  great  pain  and 
making  walking  impossible.  The  next  day  he  at- 
tempted to  fish  again.  Due  to  his  crippled  condition 
he  fell,  striking  his  back  again.  He  peved  one  fish, 
his  partners  had  to  do  the  rest  of  the  work.  Remained 
in  the  local  hospital  until  July  19,  when  he  went  to 
Seattle  to  consult  the  Insurance  Carrier's  physician, 
Doctor  Gray ;  the  latter  told  him  he  had  a  pretty  bad 
back;  that  there  was  no  fracture  but  it  appeared  that 
"a  vertebra  was  dislocated."  Received  treatment  to 
October  14,  when  Doctor  Gray  advised  he  try  some 
light  work.  In  November  Doctor  Gray  advised  him 
to  seek  a  warmer  climate ;  he  went  to  California ;  no 
relief;  returned  to  Seattle  in  January  1949;  attempted 
to  find  light  work;  unsuccessful;  could  not  do  it  on 
account  of  sharp  pains  in  lower  back ;  his  legs  would 
buckle  up  and  "I  would  collapse;"  this  happened  three 
times  stepping  off  sidewalk  and  3-4  times  in  his  house 
while  trying  to  pick  up  tools.  In  February  1949 
called  on  Doctor  LeCocq  for  examination.  Advised 
might  require  operation.  Also  called  on  Doctor  Wil- 
liams who  also  suggested  possible  operation.  In 
March  1949  Doctor  Gray  advised  him  to  get  free 
treatment  at  the  Sailors'  Hospital  in  Seattle  as  In- 
surance Carrier  would  not  furnish  same.  Went  to 
sanatarium  at  St.  Martin's  hot  springs.  After  three 
weeks  there  tried  to  find  light  work,  which  he  was 
unable  to  do. 
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At  time  of  hearing  (May  26,  1949)  his  condition 
was  *'up  and  down;  not  good  at  all;  it  is  such  that  I 
could  not  do  any  hard  work;  there  are  days  that  I 
might  be  able  to  do  light  work  but  other  days  I 
couldn't  begin  to  do  any  work  at  all,  due  to  the  con- 
dition of  my  back;  my  legs  pain  me  walking;  after 
walking  pain  shoots  down  both  legs;  I  am  wearing 
a  brace  prescribed  by  Doctor  Gray  and  adjusted  by 
Doctor  LeCocq;  I  have  been  wearing  it  ever  since. 
1  have  been  trying  to  walk  without  it  but  this  gives 
me  pain  in  the  lower  back  and  hips;  before  I  went 
fishing  I  was  first  mate  on  a  Liberty  Ship ;  I  am  not 
able  to  do  a  mate's  work  since  the  injury;  I  haven't 
the  strength  to  do  it;  it  would  be  suicide  for  me  to 
go  fishing;  I  have  tried  to  get  light  work  as  watch- 
man or  checker  on  the  waterfront;  never  had  to  stop 
work  on  account  of  sickness;  never  had  any  trouble 
with  my  back  before;  I  have  done  no  work  since  the 
accident;  two-thirds  of  the  time  I  could  not  even  do 
light  work;  Doctor  LeCocq  recommended  treatment, 
not  light  work."    Tr.  pgs.  44-56. 

The  Industrial  Board  awarded  Landro  temporary 
disability  compensation  in  conformity  with  the  statute 
up  to  May  20,  1950. 

On  appeal  the  District  Court  affirmed  the  award. 
From  this  affirmance  this  appeal  is  prosecuted  to  this 
Honorable  Court. 

k  ARGUMENT 

In  its  brief  the  appellant  makes  two  points: 

First:  That  the  Industrial  Board  may  not  base  its 
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Findings  upon  ex  parte,  or  hearsay  testimony ;  and 

Second :  That  an  attorney's  fees  cannot  be  assessed 
against  the  losing  party  on  appeal  from  the  Board's 
decision  to  the  District  Court. 

We  shall  consider  these  points  in  the  order  pre- 
sented. 

FIRST— COMPETENT  EVIDENCE 

We  agree  that  Findings  of  the  Board  must  be 
supported  by  competent  evidence  and  we  respectfully 
suggest  that  such  evidence  is  in  the  record  of  this 
case. 

It  is  admitted  that  at  the  time  of  the  accident  the 
relation  of  employer-employee  existed  between  appel- 
lant and  Landro  and  that  the  accident  arose  out  of 
and  in  the  course  of  his  employment. 

It  is  also  admitted  that  payment  of  temporary  dis- 
ability compensation  was  made  to  Landro  up  to  Oct- 
ober first,  1948.  The  Board  allowed  him  temporary 
compensation  up  to  May  20,  1949 ;  hence  the  only  fact 
to  be  established  by  competent  evidence  is  that  tem- 
porary disability  continued  up  to  May  20,  1949.  What 
evidence  is  there  to  support  this  finding? 

On  May  26,  1950  the  hearing  was  held  before  the 
Industrial  Board.  Landro,  at  that  time  testified  with 
reference  to  his  then  condition: 

"My  condition  is  up  and  down;  it  is  not  good 
at  all.  There  are  days  when  I  might  be  able  to 
do  light  work  but  other  days  I  couldn't  begin  to 
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do  any  work  at  all;  this  is  due  to  the  condition 
of  my  back;  my  legs  pain  me  when  walking  and 
after  walking  pains  shoot  down  both  legs.  The 
hips  pain  all  the  time;  I  am  wearing  the  brace 
prescribed  by  Doctor  Gray  and  Dr.  LeCocqq; 
walking  without  the  brace  gives  me  pain ;  I  don't 
know  what  kind  of  work  I  can  do;"  Tr.  pgs.  50 
et  seq.  Never  had  any  trouble  with  my  back 
before ;  have  not  done  any  work  since  the  accident 
because  two  thirds  of  the  time  I  couldn't  even  do 
light  work."  Tr.  pg.  55.  ''Doctor  LeCocq  did 
not  suggest  that  I  do  light  work,  he  recommended 
treatment."    Tr.  pg.  56. 

In  addition  to  the  foregoing  testimony  it  is  proper 
to  call  the  Court's  attention  to  the  fact  that  the  in- 
jured employee  appeared  before  the  Industrial  Board 
in  person.  The  Board  had  an  opportunity  to  consider 
the  appearance  and  demeanor  of  the  claimant  and 
of  his  seeming  health  and  ability  to  work.  The  in- 
spection of  a  witness  is  often  an  important  factor  in 
the  weight  to  be  given  to  his  statements  and  such 
observation  constitutes  additional  evidence  upon  which 
a  Finding  may  be  predicated  and  justifies  a  Finding 
as  to  the  nature  of  any  injury  even  though  the  Record 
may  be  bare  as  to  that  phase. 

We  take  the  liberty  of  suggesting  here  that  the 
Alaska  Industrial  Board,  which  understands  local 
conditions  and  on  account  of  constant  contact  with 
fishermen  in  this  Territory,  must  be  credited  with 
having  knowledge  as  to  what  is  required  of  them  in 
the  performance  of  their  duties  is  able  to  judge  by 
their  appearance,  conduct  and  demeanor  what  amount 
of  labor  if  any,  they  may  be  able  to  perform. 
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Appellant's  physician,  Doctor  Gray,  testifies  that 
at  the  time  Landro  interviewed  him  in  March  1949 
he  would  have  had  a  'Very  difficult  time  holding  down 
a  job  requiring  manual  labor."    Tr.  pg.  96. 

We  believe  that  the  evidence  submitted  by  the 
claimant  himself  is,  as  the  District  Judge  concluded, 
amply  sufficient  to  sustain  the  findings  of  the  In- 
dustrial Board. 

However  in  addition  to  this  the  claimant  introduced 
in  evidence  the  statement  of  Doctor  Williams  who, 
upon  examination  of  the  claimant  on  May  20,  1950, 
found  that  he  was  then  able  to  perform  light  work, 
if  any  available,  but  not  regular  labor.    Tr.  pg.  36. 

He  also  introduced  the  report  of  Doctor  LeCocq 
who,  on  February  4,  1949  examined  the  claimant  and 
then  reported  his  conclusion  as  follows : 

'This  patient's  condition  at  the  present  time  is  due 
to  an  increased  dorsal  rotundum  with  secondary 
accentuated  compensatory  lumbar  lordosis.  This 
is  actually  on  a  postural  basis  but  has  been 
severely  aggravated  by  his  fall  incurred  on  July 
5,  1948.  Therefore  it  is  felt  that  his  condition 
is  not  fixed  and  that  definite  further  treatment 
is  in  order  at  this  time. . .  If  his  course  is  not 
satisfactory  by  conservative  measures,  then  the 
only  alternative  would  be  consideration  of  a  local- 
ized spinal  fusion."     Tr.  pg.  87. 

The  appellant  claims  these  statements  should  not 
have  been  considered  by  the  Board. 

The  Alaska  Workmen's  Compensation  Act,  section 
43-3-13,  Alaska  Compiled  Laws,  1949,  reads: 
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"The  Industrial  Board  may  make  rules  not  in- 
consistent with  this  Act  for  carrying  out  the  pro- 
visions hereof." 

Pursuant  to  this  authority,  the  Industrial  Board, 
among  others,  adopted  its  Rule  Number  13,  which 
reads : 

"The  hearing  need  not  be  conducted  according 
to  technical  rules  relating  to  evidence  and  wit- 
nesses. Any  relevant  evidence  shall  be  admitted 
if  it  is  the  sort  of  evidence  on  which  responsible 
persons  are  accustomed  to  rely  in  the  conduct  of 
serious  affairs,  regardless  of  the  existence  of  any 
common  law  or  statutory  rule  which  might  make 
improper  the  admission  of  such  evidence.  Hear- 
say evidence  shall  be  used  for  the  purpose  of  sup- 
plementing or  explaining  any  direct  evidence  but 
shall  not  be  sufficient  of  itself  to  support  a  find- 
ing." 

Article  9(c),  of  the  Rules  adopted  by  the  Industrial 
Board  reads: 

"The  Board  favors  the  production  of  medical 
evidence  in  the  form  of  written  reports.  These 
reports  should  include : 

1.  History  of  the  injury; 

2.  Source  of  all  facts  set  forth  in  the  history 
and  complaints; 

3.  Findings  on  examination; 

4.  The  patient's  complaint; 

5.  Opinion  as  to  the  extent  of  disability  and 
working  ability; 

6.  Cause  of  the  disability; 

7.  Medical  treatment  indicated; 

8.  Likelihood  of  permanent  disability; 

9.  If  permanent  disability  exists  whether  it  is 
ready  for  rating; 

10.  The  reasons  for  opinions." 

Article  9  of  the  Board  Rules  reads: 
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"Article  9(d).  Upon  the  filing  with  the  Board 
an  application  or  other  pleading,  all  parties  must 
immediately,  or  in  any  event,  within  five  days 
after  service  of  such  pleading,  send  to  the  Board 
the  original  signed  reports  of  all  physicians  re- 
lating to  the  proceedings  which  they  may  have  in 
their  possession  or  under  their  control.  Copies 
shall  be  served  forthwith  on  the  adverse  party. 

"Article  9(e).  All  physicians'  reports  acquired  by 
any  of  the  parties  during  the  pendency  of  the 
particular  phase  of  the  proceeding  shall  imme- 
diately, or  in  any  event  within  five  days  of  re- 
ceipt, be  sent  to  the  Board  and  copies  served  on 
the  adverse  party. 

"Article  9(h).  If  a  party  fails  or  refuses  to  com- 
ply with  the  foregoing  provisions  the  Board  may 
decline  to  receive  in  evidence  any  physician's  re- 
port or  other  written  testimony  from  a  physician 
whose  report  has  not  been  so  filed.  It  shall  be 
presumed  that  the  report  of  evidence  withheld  in 
violation  of  said  sections  was  wilfully  suppressed 
and  would  be  adverse  if  produced." 

The  statute  just  quoted  deals  with  procedure  only 
and  not  with  any  substantive  rights  and  pursuant  to 
it,  the  Board  has  authority  to  prescribe  fair  and  rea- 
sonable rules  and  methods  to  be  followed  in  proceed- 
ings pending  before  it.  The  reports  of  the  two  phys- 
icians were  presented  in  accordance  with  these  rules 
and  the  Board  had  the  right  to  consider  or  reject  them. 

Under  the  common  law  of  procedure  substantative 
rights  are  governed  by  procedure;  but  this  has  been 
changed  by  the  enactment  of  workmen's  compensation 
acts ;  under  them  substantive  rights  control  procedure 
and  common  law  principles  are  not  applicable. 

The  reports  by  the  doctors,  required  as  afore- 
said, become  part  of  the  Board's  file  and  con- 
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stitute  a  part  of  the  record  and  may  be  con- 
sidered by  the  Board  though  the  sources  of  in- 
formation on  which  they  are  based  and  the  man- 
ner in  which  they  become  part  of  the  file  might 
affect  their  weight  as  evidence,  they  are  never- 
theless competent  and  admissible  to  be  consid- 
ered for  what  they  are  worth. 

Devlin  vs.  Department  of  Labor  78  Pac.  (2) 
952. 

'The  manner  in  which  they  get  into  the  record 
may  affect  their  weight  as  evidence  but,  in  our 
opinion,  are  not  incompetent  and  may  be  con- 
sidered by  the  Board  for  what  they  are  worth." 

McKinzie  vs.  Department  of  Labor,  37  Pac. 
(2)  218. 

We  respectfully  repeat,  that  the  record  supports 
the  Findings  of  the  Board  as  found  by  the  District 
Court. 

The  situation  here  is  fully  covered  by  the  opinion 
of  this  Honorable  Court  in : 

Contractors  vs.  Pillsbury,  150  Fed.  (2)  at  page  312 
where  the  Court,  speaking  by  Honorable  Circuit  Judge 
Bone  says: 

''There  was  evidence  covering  material  facts 
before  the  Commissioner  which  would  support  the 
order  of  award.  Logical  deductions  and  infer- 
ences which  may  be  and  are  drawn  by  him  from 
the  evidence  should  be  taken  as  established  facts 
and  are  not  judicially  reviewable.  Even  if  the 
evidence  permits  conflicting  inferences  the  infer- 
ence drawn  by  the  Commissioner  is  not  subject 
to  review  and  will  not  be  re-weighed.  The  Com- 
missioner is  not  bound  to  accept  the  opinion  or 
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theory  of  any  particular  medical  expert  but  he 
may  rely  upon  his  own  observation  and  judgment 
in  conjunction  with  all  of  the  evidence  before 

him." 

M 

We  repeat  that  we  do  not  contend  that  hearsay  test- 
imony alone  is  sufficient  to  support  a  material  Find-  ig 
mg  of  the  Board ;  but  the  Board  may  consider  it  when 
it  is  sustained  by  other  competent  evidence. 

Appellant,  in  its  Brief,  cites  a  number  of  author- 
ities holding  that  hearsay  evidence  alone  is  not  suffi- 
cient to  establish  the  essential  facts  of  an  accidental 
injury,  such  as : 

Lallier  Construction  Co.  vs.  Industrial  Com- 
mission, 172  Pac.  (2)  534,  and  others  among 
them: 

Employers  etc.  vs.  Industrial  A.  C,  151  Pac. 
423. 

It  will  be  noted  that  the  holding  in  all  these  cases 
is  that  ''hearsay  evidence  alone"  is  not  sufficient, 
plainly  indicating  that,  to  a  degree,  it  is  admissible 
under  the  Workmen's  Compensation  Acts  and  will  be 

given  such  weight  as  the  hearing  authority  may  deem 
it  entitled  to. 


Point  Two 

Recovery  of  Attorney's  Fee  on  Appeal. 

The  applicable  provisions  of  the  Alaska  Workmen's 
Compensation  Act  read: 

Section  43-3-17  ACL  1949: 
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''In  all  proceedings  before  the  Industrial  Board 
or  in  any  court  under  this  Act  the  costs  shall  be 
awarded  and  taxed  as  provided  by  law  in  ordin- 
ary civil  actions  in  the  District  Court." 

Costs  in  ordinary  civil  suits  are  governed  by  Section 
55-11-51: 

"The  measure  and  mode  of  compensation  of 
attorneys  shall  be  left  to  the  agreement,  expres- 
sed or  implied,  of  the  parties;  but  there  may  be 
allowed  to  the  prevailing  party  in  the  judgment 
certain  sums  by  way  of  indemnity  for  his  attor- 
ney's fees  in  maintaining  the  action  or  defense 
thereto,  which  allowances  are  termed  costs." 

The  court  in  Alaska  has  consistently  allowed 
attorney  fees  as  costs  to  the  prevailing  party, 
generally. 

Pilgrim  vs.  Grant,  9  Alaska  Reports  417. 

And  this  Court  has  allowed  attorney  fees  as 
costs. 

Forno  vs.  Coyle,  75  Fed.  (2)  692. 

The  District  Court  for  the  First  Division  of 
Alaska,  has  uniformly  allowed  attorney's  fees  as 
costs  in  appeals  coming  before  it  from  the  Indus- 
trial Board,  viz: 

J.  H.  Scott,  vs.  Alaska  Industrial  Board  and  Ed- 
ward Erickson,  decided  June  10,  1950. 

In  conclusion  we  desire  to  repeat,  what  the  Supreme 
Court  of  the  United  States,  has  stated  in: 

Tenant  vs.  Peoria  Ry.  Co.,  321,  29,  at  pg.  35. 

"It  is  not  the  function  of  a  court  to  search  the 
record  for  conflicting  circumstantial  evidence  in 
order  to  take  the  case  away  from  the  jury,  on  a 
theory  that  the  proof  gives  equal  support  to  in- 
consistent and  uncertain  inferences.     The  focal 
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points  of  judicial  review  is  the  reasonableness  of 
the  particular  inferences  or  conclusions  drawn 
by  the  jury.  It  is  the  jury,  not  the  court,  which 
is  the  fact  finding  body." 

In  the  case  at  bar  the  Industrial  Board  was  the 
fact  finding  body ;  its  findings  were  supported  by  the 
finding  of  the  District  Court.  We  respectfully  urge 
that  the  judgment  of  the  District  Court  be  sustained. 

Respectfully  submitted, 

J.  G.  WILLIAMS  and  JOHN  DIMOND 

for  Appellee  Alaska  Industrial  Board 

and  R.  E.  JACKSON  and  HENRY  RODEN 

for  Appellee  Landro. 
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No.  12,561 


IN  THE 
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LiBBY,  McNeill  &  Libby  (a  corporation), 

Appellant, 

vs. 

P  Alaska  Industrial  Board,  composed  of 
the  Territorial  Insurance  Commis- 
sioner, Attorney  General  of  Alaska  and 
the  Territorial  Commissioner  of  Labor, 

and  John  Landro, 

Appellees. 


APPELLANT'S  REPLY  BRIEF. 


ARGUMENT. 
COMPETENT  EVIDENCE. 

Appellant  in  its  main  brief  (pp.  12  to  37)  so  thor- 
oughly discussed  the  incompetency  of  the  evidence 
;upon  which  Landro  relies  (Appellees'  Brief,  pp.  2-5) 
as  being  competent  evidence  to  support  his  claim,  that 
appellant  believes  no  necessity  exists  of  again  reiter- 
ating its  argument  on  this  point. 

Appellant,  however,  does  draw  attention  to  appel- 
lees' own  admission  that  the  Board's  findings  must 


be  supported  by  competent  evidence  (Appellees'  Brief, 
p.  4) ;  but,  nonetheless  seemingly  argues  (Appellees' 
Brief,  p.  5)  that  this  evidence  may  consist  of  nothing 
more  than  Landro's  appearance  and  demeanor  upon 
the  witness  stand,  when  giving  his  e\ddence  before  the 
Board. 

Appellant  concedes  that  any  forum  may  take  into 
consideration  the  appearance  and  demeanor  of  a  wit- 
ness appearing  before  it  in  determining  the  weight 
and  credibility  to  be  given  to  that  witness'  testimony; 
but,  appellant  submits  that,  as  so  admitted  by  the  ap- 
pellees as  hereinbefore  stated,  the  findings  of  the 
Board  must  be  based  upon  competent  evidence,  and 
the  Board  has  no  authority  to  make  any  finding  ex- 
cept upon  competent  evidence  regardless  of  what  per- 
sonal knowledge  the  Board  may  have  of  local  condi- 
tions in  Alaska. 

Appellant  contends  that  the  reports  and  letters  of 
Drs.  Williams  and  LeCocq  were  not  admissible  in  evi- 
dence for  any  purpose  whatsoever  (Appellant's  Main 
Brief,  pp.  15  to  25),  and  that  the  provision  of  the  Act 
that  'Hhe  Industrial  Board  may  make  rules  not  in- 
consistent with  this  act  for  carrying  out  the  pro- 
visions hereof",  Section  43-3-14  A.C.L.A.  1941  (Ap- 
pendix ''A",  p.  29;  Appellant's  Main  Brief,  pp.  27-37) 
does  not  authorize  the  Board  by  rule  or  othei"v\nse  to 
base  a  finding  upon  other  than  competent  evidence. 

Appellant  submits  that  the  law  nowhere  authorizes 
the  admission  of  incompetent  evidence  at  a  hearing 
upon  a  contested  claim  before  the  Board  or  the  basing 
of  a  finding  upon  hearsay  or  ex  parte  evidence. 


The  Washington  Supreme  Court  has  specifically 
overruled  its  two  decisions  (Appellees'  Brief,  p.  9)  in 
Devlin  v.  Department  of  Labor,  78  P.  (2d)  952,  and 
McKinnie  v.  Department  of  Labor,  37  P.  (2d)  218,  in 
its  subsequent  decision  in — 

Hutchings  v.  Department  of  Labor,  167  P.  (2d) 
444,  449,  450, 
and  by  a  long  line  of  cases  has  sustained  the  principle 
for  which  appellant  contends  in  this  case,  namely: 
that  even  in  a  workman's  compensation  case  a  finding 
of  the  Board  must  be  based  upon  competent  evidence. 

In  Sweitzer  v.  Department  of  Labor,  34  P.  (2d) 
350,  that  Court,  upon  rehearing,  reversed  its  previ- 
ous decision  in  30  P.  (2d)  980  and  held  that  the  report 
of  a  doctor  who  was  not  swornj  as  a  witness  was  er- 
roneously admitted  in  evidence;  hence,  that  the  de- 
cision of  the  Joint  Board  and  the  finding  of  the  Su- 
perior Court  were  not  entitled  to  a  presumption  of 
correctness. 

That  principle  was  sustained  by  that  Court  in — 
Brown  v.  Department  of  Labor,  161  P".   (2d) 
533,  534. 

That  doctrine  was  again  reaffirmed  in  Hutchings 
V.  Department  of  Labor,  supra,  wherein  as  stated, 
not  only  were  the  previous  McKinnie  and  Devlin  cases 
overruled,  but  the  Court  also  held  that  no  part  of  the 
ex  (parte  record,  simply  because  the  statute  required 
it  to  be  certified  up  to  the  Court,  was  admissible  ex- 
cept subject  to  rules  of  evidence  applicable  to  civil 
cases,  and  that  a  letter  written  by  the  alleged  injured 
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employee  to  a  physician  was  neither  competent  nor 
relevant. 

The  Washington  Supreme  Court  has  reaffirmed  this 
rule  in  such  late  cases  as — 

Karlson  v.  Department  of  Labor,  173  P.  (2d) 

1001,1012; 
Olympia  Brewing  Co.  v.  Department  of  Labor, 

208  P.  (2d)  1181,1185; 
Lindsey  v.  Department  of  Labor,  213  P.  (2d) 
316,  317. 

Appellant  is  not  unmindful  of  the  rule  laid  down  by 
this  Court  in  Contractors  et  al.  v.  Pillsbury,  150  F. 
(2d)  310,  312  (Appellees'  Brief,  p.  9);  but,  appel- 
lant submits  that  this  Court  neither  in  that  nor  any 
case  has  ever  held  other  than  that  a  finding  must  be 
based  upon  competent  evidence. 

Nor  did  the  United  States  Supreme  Court  hold  to 
the  contrary  in  its  two  decisions  cited  by  Mr.  Circuit 
Judge  Bone  in  the  Contractors  case.  Mr.  Justice 
Hughes  specifically  said:  ''We  think  there  was  evi- 
dence to  support  the  finding  of  the  Deputy  Commis- 
sioner" in — 

South  Chicago  Coal  &  Dock  Co.  v.  Bassett, 
309  U.S.  251,  261,  84  L.  Ed.  732,  737,  738. 

It  is  also  clear  that  the  United  States  Supreme  Court 
holds  that  the  inference  leading  to  any  finding  must 
be  based  upon  evidence. 

See: 

Norton  v.  Warner  Co.,  321  U.S.  565,  568,  88 
L.  Ed.  931,  935. 
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Appellant  challenges  appellees'  contention  (Ap- 
pellees' Brief,  p.  10)  that  hearsay  or  any  other  in- 
competent evidence  is  admissihle  for  the  purpose  of 
being  given  such  weight  as  the  forum  by  whom  a  con- 
tested claim  is  heard  may  deem  it  entitled  to,  or  that 
any  such  principle  is  supported  by  either 

Lallier  Construction  Co.  v.  Industrial  Commis- 
sioner, 17  P.  (2d)  534, 
or 

Employers  etc.  v.  Industrial  A.  C,  151  Pac.  423, 
"    or  by  any  other  decision  cited  'by  appellant  (Appel- 
'   lant's  Main  Brief,  pp.  30  to  37)  except  in  such  cases 
and  for  such  specific  purposes  as  some  state  statutes 
authorize,  which  is  not  true  of  the  Alaska  statute 
(Appendix  "A",  pp.  1-52,  Appellant's  Main  Brief). 


t 


RECOVERY  OF  ATTORNEYS'  FEES  ON  APPEAK 


Appellant  has  discussed  this  question  in  its  main 
brief  (pp.  39  to  44)  and  believes  no  necessity  exists  to 
reiterate  its  argument  other  than  to  point  out  that  the 
^  appellees  (Appellees'  Brief,  pp.  10-11)  clearly  fail 
to  give  any  heed  to  the  fact  that  attorneys'  fees  allow- 
able as  costs  under  Section  55-11-55,  A.C.L.A.  1949, 
are  specifically  limited  to  the  classes  of  cases  set  out 
in  Section  55-11-52,  A.C.L.A.  1949  (Appellant's  Main 
Brief,  p.  43),  whereas  Workmen's  compensation 
claims  are  not  within  any  of  those  classes. 


CONCLUSION. 

Appellant  again  urges  that  the  judgment  of  the 
District  Court  and  the  decision  and  award  of  the 
Alaska  Industrial  Board  should  be  reversed  and  modi- 
fied to  holding  that  appellee  Landro's  total  temporary 
disability  ended  on  October  1,  1948,  for  which  he  was 
entitled  to  be  paid  total  temporary  compensation  of 
$680.76  only,  which  was  paid  to  him  prior  to  his  mak- 
ing and  filing  his  claim  herein  (R.  39)  ;  and,  that 
the  decision  of  the  District  Court  should  be  reversed 
in  allowing  appellee  Landro  an  attorney  fee  of 
$200.00,  or  any  sum,  as  an  allowable  cost  for  the  serv- 
ices of  his  attorney  in  the  proceedings  on  the  appeal 
before  the  District  Court. 

Dated,  October  9, 1950. 

Respectfully  submitted, 
R.  E.  Robertson, 
Robert  W.  Holland, 
Bogle,  Bogle  &  Gates, 
Attorneys  for  Appellant. 
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APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  William  Denman,  Chief  Judge,  and 
to  the  Hoyiorable  Associate  Judges  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit: 

Appellant  asks  for  a  rehearing  because  it  believes 
the  Court  in  its  opinion  of  August  10,  1951,  notwith- 
standing its  serious  consideration  for  nearly  8  months 
of  the  points  upon  which  appellant  urges  it  is  entitled 
to  a  reversal,  overlooked  competent,  relevant  evi- 
dence and  either  overlooked  or  disregarded  appli- 
cable principles  of  law  sustaining  appellant's  appeal. 


POINT  I. 

UNDER  THE  WORKMEN'S  COMPENSATION  ACT  OF  ALASKA 
THE  ALASKA  INDUSTRIAL  BOARD'S  FINDINGS,  DECISION 
AND  AWARD  MUST  BE  BASED  UPON  COMPETENT  EVI- 
DENCE, AND  NOT  UPON  EX  PARTE,  HEARSAY,  UNVERI- 
FIED, OR  OTHER  INCOMPETENT  EVIDENCE,  WHEREAS 
THE  BOARD'S  DECISION  AND  AWARD  AND  ITS  FINDINGS 
HEREIN  WERE  BASED  UPON  EX  PARTE,  HEARSAY,  UN- 
VERIFIED, OR  OTHER  INCOMPETENT  EVIDENCE  AND 
THEREFORE  WERE  NOT  CONCLUSIVE  UPON  THE  DISTRICT 
COURT. 

Doctors  LeCocq  and  Williams'  letters  were  both 
unverified  and  hearsay.  (Appellant's  main  brief,  18- 
20).  Appellant  at  all  times  objected  to  their  admis- 
sibility; in  fact,  in  its  Admission  of  Service  and  An- 
swer to  Application  put  Landro  on  notice  of  its  ob- 
jections to  all  ex  parte  evidence  (R.  41,  par.  9). 

To  admit  them  to  supplement  other  evidence  violates 
the  rule  announced  by  the  U.  S.  Supreme  Court  in 
Interstate  Commerce  Commission  v.  Lonisville  & 
Nashville  R.  Co.,  infra,  just  as  much  as  though  ad- 
mitted to  contradict  othei-  evidence.  To  argue  they 
may  be  used  to  supplement  other  evidence,  in  ap- 
pellant's judgment,  simply  begs  the  question  of  their 
incompetency  and  inadmissibility. 

Appellant  doubts  if  it  had  offered  an  unverified 
letter  by  Doctor  Gray  or  any  other  physician  stating 
Landro  had  recovered  from  his  injury  on  October  1, 
1948,  or  that  Landro 's  testimony  was  false,  that  it 
would  have  been  admitted  in  evidence.  Appellant  is 
convinced  it  wouldn't  have  been  admissible. 

Landro 's  vstatements  (R.  48,  59)  of  what  LeCocq  and 
Williams  told  him  are  not  only  the  veriest  hearsay  but 
also  self-serving. 


I  Furthermore,  under  the  well  known  rules  appellant 
cited  in  its  brief  (p.  19-23),  Landro  was  not  quali- 
fied to  testify  to  what  caused  his  condition. 

To  premise  the  Board's  award  of  compensation  to 
injured  fishermen  or  any  other  kind  of  employee  upon 
the  Board's  ability  ''to  jud.^e  by  their  appearance, 
conduct  and  demeanor  what  amount  of  labor,  if  any, 
they  may  be  able  to  perform"  (Op.  3)  is  to  base  it 
upon  the  Board's  personal  knowledge,  which  may  be 
founded  upon  surmise,  conjecture,  hearsay,  or  any- 
thing else,  and,  ax)pellant  submits  is  clearly  within  the 
rule  laid  dowm  by  the  U.  S.  Supreme  Court:  ''In  such 
cases  Commissioners  cannot  act  upon  their  ow^n  in- 
formation, as  could  jurors  in  primitive  days."  Tn- 
terstate  Commerce  Com.  v.  Lonisville  &  N.  R.  Co., 
infra. 

Appellant  w^ould  have  no  means,  except  by  mental 
telepathy,  to  be  apprised  of  the  evidence  submitted 
or  to  be  considered,  nor  could  it  cross-examine  the 
meml)ors  of  the  Board  as  to  their  source  of  informa- 
tion. 

The  governing  rule  was  announced  by  the  United 
States  Supreme  Court,  viz. : 

But  the  more  liberal  the  practice  in  admitting 
testimony,  the  more  imperative  the  obligation  to 
preserve  the  essential  rules  of  evidence  by  which 
rights  are  asserted  or  defended.  In  such  cases 
the  Commissioners  cannot  act  upon  their  own 
information,  as  could  jurors  in  primitive  days. 
All  parties  must  be  fully  apprised  of  the  evidence 
submitted  or  to  be  considered,  and  nnist  be  given 
opportunity  to  cross-examine  witnesses,  to  inspect 
documents,  and  to  offer  evidence  in  explanation 


or  rebuttal.    In  no  other  way  can  a  party  main- 
tain its  rights  or  make  its  defense. 

Interstate    Commerce    Com.    v.    Louisville    d 
N.R.  Co.,  227  US  88,  93,  57  L.ed.  431,  434, 
which  rule  was  reaffirmed  in 

Bridges  v.  Wixon,  326  US  135,  89  L.ed.  2103. 

This  rule  applies  in  Alaska,  whose  legislature  has  no 
authority  to  deprive  appeHant  of  due  process  of  law 
or  of  the  equal  protection  of  the  law^s,  which  depriva- 
tion necessarily  results  by  violation  of  the  rule. 

The  Board  has  no  authority  to  violate  this  rule  an- 
nounced by  the  U.  S.  Supreme  Court,  and  the  Board's 
Rule  13,  in  admitting  hearsay  or  other  incompetent 
evidence,  necessarily  is  illegal. 

Alaska's  legislature  is  a  legislative,  not  an  admin- 
istrative, body;  hence,  necessarily  the  Federal  Admin- 
istrative Procedure  Act  doesn't  apply  to  it;  but,  such 
fact  is  entirely  immaterial,  because  the  legislature's 
acts  are  subject  to  the  Constitution  of  the  United 
States. 

Rules,  such  as  the  Board's  Rule  13,  and  the  admin- 
istration of  them  as  the  Board  did  in  its  award  in 
this  and  the  companion  LatJionrakis  case,  undoubtedly 
lead  to  the  enactment  of  the  Administrative  Pro- 
cedure Act  in  Congress'  attempt  to  prevent  Federal 
administrative  bodies,  similar  to  the  Alaska  Indus- 
trial Board,  from  depriving  persons  of  their  con- 
stitutional rights. 

Appellant  is  cognizant  of  the  theoretical  rule  advo- 
cated by  Wigmore.  But,  fortunately,  even  as  admitted 


by  Wigmore  (Volume  1,  p.  83,  3rd  ed.),  the  majority 
of  the  courts  refuse  to  recognize  a  theory  that,  if  prac- 
ticed, would  deprive  litigants  of  the  American  prin- 
ciples of  justice  ])y  which  their  constitutional  rights 
are  protected  against  the  threat  of  hearsay,  with  its 
lack  of  cross-examination  to  establish  the  truth  and 
to  destroy  rumor,  gossip,  and  falsehood. 

It  is  of  grave  moment  if  the  Court  lays  down  or 
even  intimates  that  in  its  circuit  a  litigant  cannot 
claim  and  rely  upon  the  right  of  cross-examination; 
but,  seemingly  if  this  Court  in  either  this  or  the  com- 
panion Lathourakis  case,  upholds  its  present  opinion, 
at  least  by  implication  it  thereb}^  announces  that  that 
right  does  not  exist  in  hearings  before  the  Alaska  In- 
dustrial Board. 

Appellant  predicts  that  such  announcement  would 
eventually  lead  to  i-umors,  newspaper  articles,  and 
unsworn  hearsay  of  all  kinds  becoming  admissible 
even  in  the  courts. 

Dr.  Gray  said  specifically  that  on  September  30, 
1948,  he  was  of  the  opinion  Landro's  '^temporary  dis- 
ability could  be  terminated  on  October  1,  1948,"  (R. 
21-22)  and  that  in  March,  1949,  he  told  Landro,  ''I 
felt  his  condition  was  not  related  to  the  injury."  (R. 
24,  also  26). 

Appellant  submits  there  is  no  other  competent  evi- 
dence either  of  the  termination  of  Landro's  temporary 
disability  or  of  Landro's  condition  in   March,   1949. 

Nor  is  there  any  competent  contradiction  of  Gray's 
opinion  on  October  29,  1948,  that:    '^I  felt  that  the 


subjective  symptoms  represented  a  disability  of  about 
10  per  cent,  and  I  recommended  that  if  his  claim  was 
in  order,  it  could  be  closed  on  such  an  award."  (R. 
18,  19). 

Appellant  urges  that  Landro  has  been  paid  in  full 
all  of  the  temporary  disability  compensation  to  which 
he  is  entitled,  and  that  there  is  no  competent  evidence 
that  his  temporary  disability  ended  on  any  date  other 
than  on  October  1,  1948. 


POINT  n. 


THE  DISTRICT  COURT  WAS  WITHOUT  JURISDICTION  TO 
ALLOW  AND  ASSESS  AN  ATTORNEY'S  FEE  OF  $200.00,  OR 
ANY  SUM,  TO  LANDRO  FOR  SERVICES  OF  HIS  ATTORNEY 
IN  THE  PROCEEDINGS  BEFORE  THAT  COURT. 

Appellant  submits  that  this  Court's  opinion  disre- 
gards the  fact  that  when  Section  43-3-17,  ACL  1949, 
reading : 

^'In  all  proceedings  before  the  Industrial  Board 
or  in  any  court  under  this  Act  the  costs  shall  be 
awarded  and  taxed  as  provided  by  law  in  ordi- 
nary civil  actions  in  the  District  Court." 

was  enacted  on  April  1,  1946  (Ch.  9,  ASL  1946,— Ap- 
pendix A,  Appellant's  Brief),  attorney's  fees  were 
not  allowed  as  costs  in  ordinary  civil  actions  under 
Chapter  58,  ASL  1937,  which  was  then  in  effect. 

Chapter  84,  ASL  1947,  now  Section  55-11-55,  ACLA 
1949,  was  not  enacted  until  March  27,  1947. 

But,  the  allowance  of  costs  under  Section  55-11-55 
is  controlled  by  Section  55-11-52,  ACLA  1949,  and  this 


I 


proceedings  is  not  within  the  purview  of  the  latter 
section. 

Appellant  submits  tliat  it  is  unthinkable  the  Terri- 
torial Legislature,  without  x)lain  words,  would  enact 
a  law  requiring  an  injured  employee  to  pay  his  em- 
ployer's attorney  fee  should  an  appeal  fi'oni  the 
Board's  award  to  the  District  Court  result  favorably 
to  the  employer,  yet  surely,  if  an  unsuccessful  em- 
ployer may  be  forced  to  pay  it,  so  in  justice  and  fair 
play  should  the  employee,  if  he  loses  in  the  District 
Court. 

Wherefore  appellant  prays  that  it  may  be  granted 
a  rehearing,  but  should  it  be  denied  that  a  further 
stay  of  30  days  may  be  granted. 

Dated,  Juneau,  Alaska, 
September  7, 1951. 

Respectfully, 

R.  E.  Robertson, 
Robert  V.  Holland, 
Bogle,  Bogle  &  Gtates, 
Attorneys  for  Appellant. 


Certificate  of  Counsel 

I  hereby  certify  that  in  my  judgment  the  foregoing- 
petition  for  rehearing  is  well  founded  and  that  it  is 
not  interposed  for  delay;  and  that  both  points  are 
meritorious,  and  the  first  is  of  grave  import  to  the 
welfare  of  Alaska  and  to  the  administration  of  justice 
therein. 

Dated,  Juneau,  Alaska, 
September  7, 1951. 

R.  E.  Robertson, 

Of  Attorneys  for  Appellant. 
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